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MICHAELMAS  TERM 

7  GEO.  3.  B.  R.  1766. 


(Sir  John  Eardley  Wilmot  having  (on  the  21st        *'"" 
of  August  last)  been  appointecr  Lord  Chief  'Tb„rtcityo 
Justice  of  the  Court  of  Common  Pleas,  in  the        Nor. 
room  of  Lord  Camden,  to  wfhom  the  Great 
Seal  was  delivered  upon  the  Earl  of  Northinff* 
tons  resigning  it;  Mr.  Serjeant  Hewitt  wan 
yesterday  appointed  a  Judge  of  this  Court ; 
and    took   his   place    upon  the    Bench,    this 
morning.) 


Rex  vers.  Inhabitants  of  Castleion, 

(This  case  is  already  reported  at  Uirse^  in  theQiiartoEdi* 
tion  of  my  Settlement-Cases,  No.  183.  page  569  ; 
and  abridged f  in  the  Table  to  it.) 

Rex  vers.  John  Price,  Esq.  ^^^^  ^  ^^^ 

1766. 

/^AUSE  was  shewn  why  an  information  should  not  go 
^^  against  the  defendant,  a  BerAr^/rtVe  Justice  of  Peace  Right  of  Oleai^ 
residing  at  Wantage,  for  a  misdemeanor  in  oppressively  ing  or  leasing 
•ending  to  gaol  some  poor  inhabitants  of  the  parish  of  "/JJJ  ^dcr^" 
Ckilderj/y  for  felon v  m  gleaning  a  field  of  John  Sim*  proper circum* 
mom  a  farmer  of  that  parish  ;  (which  they  insisted  they  suncet  and 
had  a  right,  by  lazo  and  by  the  cmtom  and  usage  of  that  rcttriction*. 
parish,  to  do ;)  and  for  refusing  to  discharge  them  out  of 
custody,  after  they  had  found  bail. 

The  field  of  barley  was  partly  cut ;  but  not  carried 
in,  a  third  part  of  it  bein^  on  the  ground;  nor  indeed 
completely  raked  and  cocked,  when  these  gleaner^  took  ^^  ^ 

k  awtty.    bath  was  made  by  the  Fanner,  before  the    l  '^^  J 

Vol.  IV.  B 


1 


192&  I^ichaelmfts  T^rm  1  Geo.  3.  Bi  R. 

1766.        Justice,  ^^  that  these  people  had  stolen  h\%  barley  in  i\x^ 

straw :"    and  he  now  swore   ^^  that  he  had   forbidden 

Rex  v.      ^^  them  ;   and  yet  tlioy  took  it  by  handfuls  }   and  that  he 

PaiC£«      **  had  suffered  the  loss  of  about  twenty  bushels  of  barley,- 

**  by  their  carrying  it  off,  two  days  together." 

Mr.  Morton^  who  shewed  cause  ox\  behalf  of  the  Jus* 

lice,  denied  the  right  which  tliese  people  claimed  ;  and 

said  that  the  Justice  uras  obliged  to  prcpceed  against  them 

as  he  had  done;  a  felom/  having  been  sworn  upon  them, 

h^'^dd"***^^    and  they  having  no  iJail  then  ready  *^  for  their  bail 

complaint,  aod  refused  to  bail  them  till  a/?ffr  the  Justice  should  have  first 

asked  Uiem  if  committed  them.     He  did  accordingly  commit  them  ; 

£S^-  b^t  o*"^  ^^  ^^  ^^  County-Gaol,  but  to  tlie  House  of  Correction : 

Winterboarae    ^"^  ^^'^^  ^^  alone  did  bail  them,  taking  only  one  single 

insisted  that     bail ;   and  thereupon  ordered  them  to  be  discharged  ; 

they  fhMld  be  though  he  did  not  immediately  sign  a  warrant  of  dis-^ 

aSSoihe    •*  charge.    He  denied    all   malice,    and  any  design    of 

voQid  be  bail  oppression. 

for  tbem.  Sir  Fletcher  Norton^  contra^  insisted  on  the  right  of  the 

tevra  of^eiD   P^^'^j  *o  glcan,  after  the  com  is  carried  off  the  land  :  and 
men  and  wo-'  fie  said  that  the^  would  ht  juitijiedy  in  an  action  of 
men.   They      trespass,  for  entermg  such  land  in  order  to  glean,  under 
HbyTSl  ^^"^  common-law  right  of  so  doing, 
bonnng  At-  The  fact  ccTuld  not,  he  said,  heixfvlom/ :  at  the  utmost, 

taney.  H  could  bt  b|it  a  trespass.    But  it  really  was  neither^ 

for,  by  law,  they  had  a  strict  right  to  do  it.    However, 

t/ it  were  a  felony ,  the  Justice  had  no  right  to  commit 

them  to  the  House  of  Correctioti ;  nor  had  he  alone  any 

t  V.  1  &  e        power  \o  bail  themt.     It  is  plain  that  he  knew  it  was  not 

PU.  Ik  Mary,    at  felony. 

c.  13.  B  3.  Lord  Mansfield — Steamng,  under  the  colour  of  leas- 

ttiff  or  gleantfig,  is  not  td^  be  justified i 

rf  ow  (he  (fnarge  against  these  people  is  stealing  the 
barley,  before  the  cr6p  itas  carriefd  off;  and  when  part 
of  it  was  not  cut,  ancla  third  part  left  on  the  ground, 
not  yet  carried  in.  Thefe  does  not  appear  to  be  any  sort 
of  contest  between  t&e  Farmer  and  the  poor  about  leasing  : 
his  only  objection^  and  his  forbidding,  is  confined  to  the 
stealing  it. 

No  malice  or  oppriession  at  all  appears  in  the  conduct 
of  this  Justice :  the  malice  seems  to  lie  on  the  other  side. 
^he  malice  seems  to  be  in  the  Attorney,  who  carries  on 
r  ]Q9f  1     ^^  prosecution  gainst  him. 

L        '  -I        Therefore  the  Rule  ou^ht  to  be  discharged  with  costsw 

Mr.  Justice  Yates  said,  he  could  not  see  that  the 
«f  ustice  had  acted  with  any  criminality  or  bad  intention  ; 
but  rather  with  lenity :  and  in  such  a  case,  the  M agia* 
irate  ouglit  to  be  protected,  not  punished. 
fiH.Bl.  63.]  As  to  the  ft j^A/ of  leasing — it  will  be  time  enough  to 
detenaine  that  point,  when  it  comes  directly  in  qu^on. 
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But  here,  the  Farmer  had  not  abandoned  ]iis  com,  or       1766. 
carried  it  off  s  and  he  has  sworn  that  they  stole  it. 

Mr.  Justice  Aston — He  has  acted  with  moderation  Rbx  T* 
and  lenity.  The  Rule  ought  to  be  discharged  with  Paics* 
costs. 

The  right  of  leasing  is  no  part  of  the  present  question. 
It  may  be  exercised  oy  law  or  custom,  in  a  certain  de« 
^ree ;  but  thai  question  may  depend  upon  circumstances. 
This  is  no  question  about  the  right  of  leasing  or  gleaning  i 
it  is  a  charge  of  stealing  the  corn ;  and  oath  is  made  of 
their  haying  stolen  lU 

M  r.  J  ustice  H  e witt — ^The  right  of  leasing  does  appear   (i  B.  BL  5f  J 
in  our  books :  but  it  must  be  under  proper  circumstances 
and  restrictions.    Howerer,  it  is  no  part  of  the  question 
here :  for  this  is  a  charge  oi  direct  stealing. 

The  Justice  appears  to  have  acted  in  this  case  without 
any  design  of  oppression,  or  malice,  or  any  bad  inten* 
tion :  on  the  contrary,  he  has  behaved  with  lenity  and 
tenderness.  It  would  be  very  wrong  to  punish  a  Justice 
of  Peace  by  the  extraordinary  method  ot  an  information, 
when  he  has  acted  fairly,  honestly,  and  impartiall v. 

Therefore  this  Rule  ought  to  be  discharged  with  costs. 

Per  Cur\  unanimously — 
Rule  discharged  with  Costs. 

Satorday,  t 
Not. 

Bennet,  Administrator,  vers.  Cokes.  rseeSayer^law 

I^TIt*  Dunning  moved,  on  behalf  of  the  plaintiff,  an  Administrator 
^^  Administraior^   for  Leave  to  discontinue j  without  inaj#woii- 
payment  of  costs.  ^""^  wWioat 

This  was  an  action  upon  a  bond,  against  an  heir.    On  ^^^Jqqq  -i 
the  plaintiff's  not  trying  it  according  to  notice,  the  de-     L  ^^'^^  J 
fendant  moved  for  judgment,  as  in  case  of  a  non-suit: 
whereupon,  the  plaintiff  undertook  to  try  it  peremp« 
torily.  (a)    When  it  came  down  to  trial,  he  first  dis- 
covered ^^  that  Uie  estate  had  been  conveyed ;^^  and  was  Viii.Kxoai- 
"  then  satisfied  *^  that  there  was  a  deed  of  conveyance^  ^S^Sf'  **^ 
which  would  be  produced  at  the  trial.*'     Whereupon  j^^^s 
he  declined  to  go  to  trial;"  and  now  desired  to  dis«  Botan.ii7l 
continue. 

Mr.  nurloWy  on  behalf  of  the  defendant,  opposed  his 

(a)  It  is  not  stated  whether  the  Court  put  the  terms  of 
payment  of  costs  on  the  plaintiff  as  usual,  where  he  is 
not  executor  or  administrator ;  but  though  it  is  not  so 
stated,  it  must  be  presumed  that  it  was  on  the  term«  of 
payment  of  costs,  because  Lord  Mahsfielp  afterwam 
|Ays  ^*  Here  is  no  double  vexation."' 
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i7Gfl.        doin^  so,  without  jwylnc:  costs.     He  mentioned  tlie  case 

of  H  awes  J  executrix,  versus  Saunders^  M,   5  G,  i»». 

Bejtnet  v.  where 'it  was  determined  *' that  an  executor  shall  pay 

CoKER.      «<  costs  for  not  ^oing  ofi  to  trial,   after  havina:  giv<Mi 

"  notice  of  trial :"    and  he  argued,  that  so  he  shall  like- 

•  V.  ante,         wise,  where  he  has  not  tried  it  pursuant  to  his  under' 

idld/^^  *"    ?aA*fw^,  after  a  motion  h.js  l>een  made  against  him   fiir 

judgment  as  in  case  of  a  nonsuit.     For  this  was  his  own 

laches :  he  ought  to  have  been  previously  informed  of 

the  facts  upon  which  he  grounded  his  action. 

Lord  Mansfield — This  mny  be  reasonable  in  a  case 
where  the  executor  may  probably  bring  another  action. 
But  here,  I  suppose,  he  will  be  l>ound  not  to  bring  ano- 
ther action  ? 

Mr.  Dunning  readily  agreed  to  be  so  bound, 
[s  East.  596.]       And  The  Court  observed,  that  on  a  judgment  as  in 
case  of  a  nonsuit  j  an  executor  does  not  pay  costs,  (b) 

Mr.  Thurlow  urged,  that  h('re,  the  executor  has  posi- 
tively undertaken  to  try  it;  and  thereby  put  the  de- 
fendant to  the  expense  of  going  down  to  trirfl.  And 
they  may  go  on  again:  they  will  not  be  absolutely 
precluded. 

Lord  Mansfield— Here  is  no  double  vexation.  The 
plaintiff  agrees  not  to  try  it ;  but  withdraws  the  cause  at 
the  Assizes,  upon  finding  that  there  is  a  deed  against  him. 
So  that  there  is  an  end  of  the  matter. 

Mr.   Justice  Aston  observed  to  Mr.  Thurlow^  that 
the  defendant  had  saved  all  the  fees  of  Court;  AvliicJi 
'       he  must  have  paid,  if  there  had  been  a  verdict.    (Which 
'.  observation  was  repeated  and  confirmed  by  Lord  Mans- 

field.) 

Mr.  Justice  Yate*^ — It  is  not  in  oH  cases,  that  an 


Xh)  See  Barnes  130.  ace.  which  was  a  judgment 
pursuant  to  14  Geo.  9.  and  so  roust  this  be  taken  to  be  : 
Dut  where  an  executor  is  non  vrossed  for  not  declaring 
in  due  time,  the  Court,  on  the  mot  of  laches,  held  that  he 
should  pay  costs,  S  Burr.  1584.  The  reason  seems  to 
be  the  same  in  the  case  of  a  judgment  upon  the  statute, 
axid  therefore  it  may  be  presumed  that  this  observation 
must  be  understood,  subject  to  this  restriction,  tiz: 
if  the  judgment  did  not  proceed  from  his  own  laches,  in 
which  case  it  is  observed,  in  the  next  page,  both  by 
Justice  Vaxes  and  Lord  Mansfield,  that  an  executor 
shall  pay  costs  for  not  going  on  to  trial.  But  querey  for 
there  can  scarcely  be  suppc^ed  to  be  a  judgment  on  the 
statute,  unless  the  plaintiff  has  been  guilty  of  laches ; 
for  if  not  he  might  shew  it  for  cause  against  the  rule 
and  the  Court  would  not  ifive  the  jadglneat  against  him. 
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executor  shall  discontinue  without  paying  costs  :  for,  if        1766. 

it  is  plainly  hisown^ault,  he  shall  not  have  such  leave. 

So,  in  case  of  not  going  on  to  trial,  if  it  is  his  own  laches,  Bennet  v. 

he  shall  pay  costs.    (  To  which  also  Lord  Mansfield      Corer. 

agreed,)    Therefore  the  question  is  (c)  "  whether  there  *  [  1929 

is  laches  or  May;  or  whether  it  be  nfair  ^  transaction." 

Now  this  was  iair  and  candid.    The  plaintiff  has  done 

bettfr  for  the  defendant,  than  if  he  had  gone  on  to  trial : 

he  discovered  he  was  in  the  wrong;  and  as  soon  as  he  r7M0d.98.1i8] 

knew  it,  desisted. 

The  Couht  granted  Mr.  Ditnning*s  motion,  "  to 
^'  discontinue  xdthout  payment  of  costs :''  but  the  plain* 
tiff  was  not  to  bring  any  new  action,  without  *  Leave  of 
the  Court.  (♦There  might  perhaps,  arise  Assets  iit/w- 
turo :  and  then  it  would  1:^  reasonable  for  the  executor  to 
have  leave  to  bring  a  new  action.) 


Brown  qui  tara>  vers.  Bailet.  WedncMlay,  1$ 

Nov. 

rilHE  Court  made  a  Rule,  "  That  where  they  give 
-■-    ♦  Letrce  to  compound  a  Penal  Action,  the  King^s  ComponmHiif  a 
Half  of  the  composition,  shall  be  paid  into  the  hands  •%']]8*oix!!' 
of  the  Master  ot  the  Crown-Office,  for  the  use  of  his  c.5,  s.  s.  &4. 

Majesty.  nuuleperpetaal 

^ce  also  Oilb. 
^^^_^^.^^^,,_.^^_^.,,^_,^^^__^.,_,_^^^____^___,_^_^___^  Ex.  191.  Hard, 

(f^  This  is  very  just,  and  warranted  by  Cookers  Cas. 
of  Prac.  60,  3  Burr.  1451,  and  the  like  principle  has 
prevailed  where  an  executor  is  non  prossedy  as  mentioned 
in  1928  :  so  in  Cookers  Cas.  of  Prac.  14,  15,  90^  and  yet 
there  are  many  former  ca^es  which  shew  that  where  a 
person  sues  as  executor,  and  could  not  sue  in  any  other 
right^  and  the  defendant  pleads  special  matter  lying  in 
the  executor^s  knowledge,  which  is  found  for  the  de* 
fendant,  vet  the  plaintiff  shall  not  pay  costs,  1  Vent.  98« 
cited  and  relied  on  per  cur.  in  Lord  Raym.  1413.  So 
where  an  executor  has  in  his  replication  set  forth  a  fact 
in  his  own  time,  which  has  b^n  traversed  by  the  de« 
fendant  and  found  to  be  false,  yet  the  plaintiff  has  not 
paid  costs,  2  Barnes^  122,  124.  Lord  Raum.  1413.  Str. 
682.  Quercy  whether  the  authoritpr  of  the  above  cases 
are  shaken  by  these  late  determinations  or  not  i 
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1766. 

Fiida|)r,^i4ih    Qyjj^jy^jf^^  Qn  |]|e  demise  of  Ambrose  Coraib,  Clerk ; 

and  also  on  two  sereral  demises  of  the  same  person  by 
the  name  of  Ambrose  Wykes,  Clerk ;  against 
Shuckburgh  AsuBY,  Esq*  and  others. 

£ir  «t  1^  to*  T^HIS  was  a  special  Case  in  Ejectment.  The  cause 
tail,  with  a  came  on  to  be  tried  at  the  last  Z/fi}/«Assizes  for  the 

proviso  for  county  of  Northampton^  before  Mr.  Justice  Yatks; 
UUng  the  tes-  ^jjeu  ^  ^^s  a^^reed,  by  consent  of  the  parties,  that  al- 
Dotacondi-'''  though  a  verdict  was  found  for  the  plaintiff,  on  the  last 
tioDal  limiu-  demise,  it  should  be  subject  to  the  opinion  of  this  Court 
tio»-  upon  the  following  case. 

WUUam  Wykes^  Esq.  being  seised  in  fee  of  the  Estate 
L^cl^Brown   ^  question,  (subject  only  to  a  mortgage  of  part  thereof,) 
469.3£ast55i.  on   the  15th  of  August   1736,    made    his  last  will   in 
Qu.  Feame      writing  duly  executed  and  attested  :  whereby  he  de« 
194, 195.]        vised  (amongst  other  things,)  in  case  he  should  die  with- 
out issue,  that,  after  the  death  of  his  wife,  the  premises 
should  go  to  his  sister  Dorcas  Wt/keSj  for  life ;  and  after 
her  decease,  unto  his  nephew  Ambrose  Saunders  and  the 
heirs  male  of  his  body  lawfully  begotten,  and  the  heirs 
male  of  their  bodies  lawfully  begotten  ;  and  for  want  of 
^         such  issue,  unto  the  heirs  male  of  the  body  of  his  sister 
r  19S0  1     Dorcas  Wykes^  and  the  heirs  male  of  their  body  lawfully 
begotten ;    witli  remainder,  io  his  wife  and  nephew  s 

SNdson  Ambrose  Cotrie  (the  lessor  of  the  plaintiff)  and 
e  heirs  male  of  his  body  lawfully  begotten,  and  the 
heirs  male  of  their  body  lawfully  begotten  ;  remainder, 
to  the  heirs  of  the  body  of  his  nephew  Ambros^  Saun* 
ders;  remainder,  to  the  heirs  of  tne  body  of  his  sister 
Dorcas  Wjfkes  ;  remainder,  to  his  kinsman  Robert  Ekins^ 
and  the  heirs  male  of  his  body  m,  tail  male ;  remainder,^ 
io  his  own  right  heirs  for  ever :  ^^  Provided  alwavs, 
^<  and  this  devise  is  expressly  upon  this  condition^  that 
'^  whenever  it  shall  happen  that  the  said  Mansion^^House 
'<  and  said  Estates,  after  my  wife's  decease,  shall  dei- 
'^  scend  or  come  unto  any  of  the  persons  herein  before 
'^  named,  [thatj  the  person  or  persons  to  whom  the  same 
^^  from  time  to  time  shall  descend  or  come,  [that  he  or 
'^  they]  do  or  shall  then  change  their  surname^  and  take 
*'  upon  them,  and  their  heirs  the  surname  of  Wykes  onfy^ 
'^  and  not  otherwise,^*  But,  in  this  proviso,  there  is  no 
devise  over. 

Yet  there  is  another  proviso  (which  immediately 
follows)  prohibiting  wasie^  without  the  *  consent  of  the 
person  to  whom  the  premises  shall  next  come  /  and  in 
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this  latter  proviso,  there  is  a  devise  over  to  the  person       1766. 

vflxo  is  or  snail  be  next  intitlcd  to  tlie  premises  expectant 

upon  the  death  of  the  waster,  of  such  part  of  the  estate  Guluveb 

upon  mrhich  waste  shall  be  committed  or  suffered :  and  y. 

so,    Mies  quoiie9y  on    every    committing  or  suffering      Ashby- 

waste  by  the  person  in  possession,  without- such  consent 

as  aforesaid. 

On  the  9th  of  May  1743,  the  testator  died  without 
i^uc;  leaving  his  sister  Dorcas  Wykesy  spinster,  and 
Ambrose  Saunders^  (the  only  son  of  Sarah  Saunders^  his 
other  sister,  then  deceased,)  his  co-heirs:  And  his  widow 
entered  upon  the  estate,  and  enjoyed  it  till  her  death. 
And  upon  her  death,  which  happened  on  the  16th  oif 
Jfftnucrvy  1T47.  his  sister  Dorcas  entered,  and  enjoyed 
til)  I^Gtfa  of  December  1756;  when  she  died  without 
issue ;  and  Ambrose  Saunders^  who  was  (hen  the  testator's 
sole  heir  at  law,  entered,  and  enjoyed  till  8th  of  October 
1765;  when  he  died  without  issue;  and  the  defendant 
Shuckburgh   Ashby    entered,  and    has  (together  with 

the  other  defendants,  his  tenants,)  been  in  possession 

ever  since. 

On  the  8th  and  9th  of  February  1759,  the  said  Am* 

brose  Saunders^  being  in  possession,  executed  Indentures 

of  Lease  and  Release,  and  became  vouchee  in  a  common 

recovery,  which  was  suffered  in  the  Easter  Term  follow* 

tug :  but  NEVER  CHANGEP  HIS  NAME  of  Saundersy  nor 

took  upon  him  the  surname  of  Wykes. 

On  the  17th  oi  January  1766,  the  lessor  of  the  plaintiflf    [  1931  ] 

entered,  for  breach  oftheprovisoy  by  Ambrose  Saunders's 

not  taking  the  name  of  Wykes. 
it  appeared  upon  tlie  trial,  that  Ambrose  Saunders^  by 

indenture  dated  S6t]|  October  1757,  had  mortgage  part 

of  the  premises  in  question^ 

The  question  was,   ^  Whether,  on  the  case  above 

*^  stated,  the  plaintiff'  was  intitlea  to  recover,  in  this 

*^  ejectment,  fiuch  parts  of  the  premises  mentioned  in  the 

^^  aecIara;tion  as  are  not  comprised  in  the  said  indenture 

"  of  26th\of  Odo^er  1757,  or  any  part  thereof.'* 

This  case  was  argued  twice;  first,  by  Serjeant  Glynn 

for  the  plaint!^  and  Serjeant  Leigh  for  the  defendants ; 

and  the  second  time,  by  Mr^  JSitl  for  the  plaintiff^,  and 

Mr.  Blackstone  for  the  defendant. 
Serjeant  Glynn  and  Mr.   HUl  (d)  argued  that  the 

plaintiff  Aosatitle  to  recover;  both  upon  the  general 


(d)  Yid.  1  Vez.  428,  423.  where  Lord  Hardwickpyng 
•f  t!^e  same  opinion  as  to  the  principle  pn  which  Setjeani 
ffiil  argued  tnis  case,  and  on  whicn  he  thought  it  ought 
to  have  been  detennined  for  the  plaintiff. 
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rules  of  construction,  and  legal  authorities ;  and  to  eficc* 
tuate  the  intent  of  the  testator. 

They  endeavoured  to  shew,  that  the  proviso  "  lotake 
the  surname*'  operated  as  a  conditional  UmUaiion^  not 
as  a  condition :  and  therefore  the  lessor  of  the  plaintiff's 
title  accrued  before  the  common  recovery  was  su£fered. 

'They  previously  discussed  the  legal  notion  of  a  cow- 
dition^  and  of  a  limilaiion;  and  cited  Co.  Litl.  SOI.  a.  b. 
S14.  b.  215.  a.  ft.  and  said  that  conditional  limitations 
differ  from  conditions  subsequent ;  and  have  different 
properties.  2  Salk.  570.  Page  versus  Hm/ward.  1  Vent. . 
202.     The  Lady  Ann  Fryers  case. 

Wherever  the  £state  determines  by  way  of  limitation 
(though  a  collateral  or  conditional  limitation  (it  wiU  go 
over  to  the  next  person  appointed  to  take,  without  any 
devise  over:  but  if  the  condition  or  limitation  is  an- 
nexed to  an  Estate  of  Fee-simple,  then  it  will  go  to  the 
heir  (either  general  or  special ;)  unless  there  be  a  limi- 
tation over. 

Wherever  several  Estates  are  devised  one  after  ano- 
ther, if  any  of  the  preceding  Estates  become  void,  the 
next  remainder-man  shall  t^die,  though  there  he  no 
express  devise  over. 

A  remainder  vested  cannot  be  devested  by  the  determi- 
nation of  the  preceding  Estate;  And  consequently,  it 
must  take  effect  immediately.  2  Co.  51.  ci.  Sir  Jiush 
[  1932  ]  Cholmle^s  Case.  2  Bulstr.  J 25.  Roberts  versus  Ko^ 
berts,  3  Xrc.  437.  Duncomb  versus  Duncomb*  Ptrl\ 
S  667.     Bro.  Devise  4. 

There  is  no  distinction  between  remainders  depending 
on  Estates  tail,  and  remainders  upon  Estates  for  life. 
Where  the  devisee  in  tail  dies  or  refuses,  the  next  in 
remainder  shall  take.  In  proof  of  which,  they  cited 
Cro.  EHz.  423.  and  the  case  oi  Goodright  versus  fVright^ 
1  Strange  25.  and  that  of  Goodright  versus  Cornish^  in  4 
Mod.  255.  and  1  Lord  llaym.  3.  and  1  Salk.  226.  S.  C. 
where  tlie  Court  held  ^^  that  if  the  remainder  to  tlie  heirs 
«  *^  male  of  John  KnowUng  was  void  in  point  of  limitation,. 
^^  then  the  next  remainder  limited  to  nichard  took  effect 
"  presently." 

And  tliere  is  no  difference,  in  point  of  reason,  where 
the  Estate  tail  is  original^  void^  and  where  it  determines 
bj  matter  ejc  post  facto. 

An  authority  precisely  to  the  point  is  RudhaU  versus 
Milwardj  Mo<)re2l2.  M.  27  Sf9S  Eliz.  (at  which  time  a 
condition  to  restrain  a  discontinuance  was,  and  perhaps 
is  now  hohkn  to>  be  good ;  thouffh  a  condition  to  restrain 
m  CQimnDn  recovety  la  not  so.)  It  was  determined,  ^^  that 
«^  fFaiUm  JiHdhali  mt  tndbled  to  Uike  benefit  of  the 
*^  breach,  whethot  ^  mtm^  a  GOA<titio»  oc  limitatioB.*' 
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And  Lord  Chief  Justice  Hobart  says,  in  the  case  of        1766. 

Sheffeild  versus  RiUcUffe^  (page  SK).)    "  that  by  the 

*'  cessor  of  an  Estate-tail,  it  accrues  to  him  in  reversion."  Gulliver 

So  that  wherever  the  precedent   Estate-tail  becomes  v. 

absolutely  void  before  a  discontinuance,  the  Estate  shall      Ash  by. 
not  totally  fail ;  but  the  next  vested  remainder  shall  take 
effect.    And  Estates  tail  are  only  harrable  by  common 
recovery  ;  or  discontinuable  by  fine  or  feoffment. 

They  arcrued  secondly — That  here,  Saunders*s  Estate 
became  void;  and  the  plaintiff's  remainder  was  let  in. 
This,  they  said,  was  the  intention  of  the  testator; 
which  is  to  be  supported,  if  it  can  be  so  by  the  rules  oi 
law.  And  they  observed,  that  a  testator  is  not  confined 
to  technical  terms. 

This  proviso  operated  as  a  limitation  to  the  devise  to 
Saunders^. 

The  three  first  devises  (after  that  to  bis  wife)  are  in 
tail-male:  Provided  ^^  that  the  person  or  persons  to 
'^  whom  the  Estate  shall  come,  [he  or  they]  shall  change 
^^  their  surname,  and  take  and  use  the  surname  of  Wykes 
"  only,  and  not  othencise.^^ 

Tins  proximo  operated  as  a  limitation  to  the  devise  to    [  1933  J 
Saunders :  and  extends  to  all  the  devisees. 

The  whole  will  is  to  be  considered  as  one  art :  It  was 
equally  the  testator's  object,  ^^  that  Saunders  should  take 
*<  bis  namcy  as  that  he  should  take  his  Estate.^^  Ttie 
former  was  indeed  the  testator's  primary  intent :  and  be 
meant  this  as  a  limitation.  And  the  devisee  ouffht  not  to 
retain  the  Estate,  unless  he  performs  the  condition,  or 
r&nditianal  Hmifation ;  which  were  the  same  thin^  in  the 
idea  of  the  testator:  for  he  could  not  mean  it  as  a 
rondition^  in  the  strict  j  lesal  sense  of  that  word  ;  because 
Saunders  was  his  heir  at  law.  And  they  cited  Cro.  tlliz. 
204.  TFellock  versus  Ilamondj  and  Cro.  Jac,  56.  Curteis 
versos  fFolverston^  to  prove  this  to  be  a  limitation.  The 
former  of  these  two  cases,  namely,  that  of  WeUock  versus 
JIamondy  is  also  in  S  Leon  114.  and  3  Co.  ^  h.  (cited  in 
Bareaston^s  case  :)  but  Mr.  Ilill  cited  it  from  Civ.  Eliz. 
204.  The  word  ^^  paying''  was  construed  a  limitation^ 
and  not  a  condition  :  ^'  And,  being  a  limitation,  the  law 
*'  shall  construe  it,  that  upon  non-payment  his  estate 
•*  shall  re«re/  and  then  the  law  sh.fll  carry  it  to  the 
'*  heir  by  the  custom^  without  any  limitation  over."  He 
observed  thai  the  case  in  D^er  317.  mentiom^d  in  3  Co» 
SI.  a.  should  be  316.  (.  pi.  h.  (as  it  certainly  should.) 

A  condition  can  only  go  to  tlie  heir  at  law.  But  the 
customary  heir  came  in  there,  as  upon  a  limitation. 

So  here,  the  remainder^man  shall  come  in»  upon  <h« 
breach  of  this  conditional  limitation;  as  ike  provisci 
most  opeiate  by  way  of  UmUaiion.    The  heir  at  hi^ 
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can't  take,  till  all  the  limitations  are  spent.  Tbis  is  a 
devise  over,  bt/  implication  at  least,  if  not  in  express 
terms.    But 

Thirdly — If  it  be  still  objected,  ^*  that  the  testator  has 
^^  not  devised  ov€}  in  express  terms,  upon  breach  of  thi^ 
**  condition.'' 

Thej'ansAvered,  that  it  Was  not  necessary  for  him  to 
keep  to  exact  and  technical  terms;  even  if  he  had,  in 
this  case  of  not  taking  his  name,  the  same  intention  of  the 
estate's  going  over,  as  he  has  expressly  directed  in  the 
case  of  waste :  and  in  that  case,  he  has  only  given  over 
the  mere  place  wasted;  not  the  whole  estate. 

As  to  anjjT  objection  that  may  be  raised  from  no  par'^ 
ticular  timt  being  fixed  upon,  at  which  the  condition 
may  be  said  to  be  broken—The  answer  is,  that  '^  it  was 
**  broken  before  the  common  recovery  was  suffered." 
The  common  recovery  came  too  late.  Page  versus 
Havward^  9  Salk.  570.  and  Pigott  on  con^mon  reco-r 
veries  176.  Benson  yersus  Hodson.  1  Mod.  111.  The 
same  objection  might  have  been  made,  if  the  estate  had 
been  expressly  devised  over,  in  case  of  a  breach  of  this 
conditional  limitation. 

It  is  sufficient,  that  we  shew  a  non  performance  of  the 
condition,  at  the  time  of  Ambrose  Saunders's  coming  to 
the  estate;  and  that  he  lived  near  nine  yearsy  and  vet 
never  changed  his  name,  nor  took  the  name  of  JVj/kes. 
They  shew  no  performance  at  ant/  time  t  which  sliould 
come  on  their  side,  if  there  was  any  pretence  of  a  x>er« 
formance  at  all; 

Therefore  they  prayed  judgment  for  all  the  premises, 
except  that  part  that  was  in  mortgage. 

>Serjeant  Leigh  and  Mr.  Blackstone  argued  on  behalf  of 
the  defendant ;  and  principall v  insisted  on  the  intention 
of  the  testator :  which  does  by  no  means  support  or 
consist  with  their  notion  of  a  conditional  limitation  ;  or 
implication  of  a  devise  over,  in  order  to  efiectuate  the 
testator's  intention. 

This  devise  can  only  be  considered  either  as  a  con- 
dition precedent,  or  a  condition  subsequent. 

In  fact,  it  is  only  a  condition  subsequent.  And  a  con* 
dition  subsequent  cannot  be  taken  advantage  of  by  a 
Mtranger^  (as  the  lessor  of  the  plaintiff  here  is  ;)  but  only 
by  the  heir  ai  late.  And  it  is  barrable  by  a  common 
recovery,  according  to  the  opinion  of  Hale^  in  1  Mod. 
110,  1811.  Benson  versus  Hodson. 

Where  a  testator  devises  over,  it  can  not  go  to  the 
heir  at  law.  1  V&Ur.  199.  SOS.  Por/er  versus  Lady^mt 
Pry.  Carter  171,  jR»ifdla/e  versus  Eeky  and  others  :  and 
there  are  some  other  cases  of  conditicmal  limitations  ;  and 
where  the  condition  would  become  extinct  by  the  descent 
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ta  the  beir  upon  breach ;  as  in  the  case  of  WeUock  renus        176& 
Hammond.    Bat  the  present  case  does  not  fall  within  . 
thvA  oi  WeUock  yewi%  Hammond.  TAof  was  holden to  be  Gullitbr 
a  limitaiion :  this  is  a  condiH^n.  y. 

In  this  proviso^  there  is  no  devise  over.    In  the  nexty     Ashby. 
there  is :  namehr,  in  case  of  waste ;  in  which  case, .  the 
person  is  to  forfeit  to  the  next  taker.  But  the  waster  is  to 
forfeit  onlj  the  locus  vasiaius.    And  this  second  proviso 
is  very  properly  worded. 

Therefore,  1st.  The  testator  knew  how  to  limit  over, 
when  he  judged  proper  to  do  so ;  and  9dly.  He  did  not 
intend  or  suppose  that  the  whole  estate  should  go  over,    [  1935  ] 
without  a  devise  over ;  because,  in  the  case  of  waste,  he 
^ves  onli/  the  locus  vastatus. 

And  no  argument  can  arise  from  Ambrose  Saunders*% 
being  heir  at  law  to  the  Testator ;  because,  in  fact,  Am* 
brose  Saunders  was  not  sole  heir  at  law,  at  the  Testator's 
death  ;  Dorcas  Wykes  was  then  co-heir  with  him.  And 
if  it  is  a  conditional  limitation  nozz),  it  must  have  been  so 
at  the  time  of  the  Testator's  death.  But  it  was  not  so 
then  ;  nor  can  it  be  made  so  now,  by  a  subsequent  event. 

The  testator  meant,  that  the  estate  shoula  pass  entire. 
He  did  not  intend  that  the  estatc^tail  should  be  defeated 
by  the  fault  of  the  first  taker.  The  case  of  Jermyn  and 
Arscoty  in  4  Leon.  83.  1  Anderson  186*  2  Anderson  7, 
Moore  364.  and  1  Rep.  85.  (in  CorbeCu  case)  proves 
<^  that  the  estate-tail  cannot  be  defeated  in  porf,  and  re- 
**  main  in  part.** 

The  law  will  not  raise  such  an  implication  as  this,  upon 
an  estate-tail.  Wellock  versus  Hammond  (which  is  the 
only  case  of  an  heir  by  custom  taking  advantage  of  the 
breach)  was  a  fee ;  and  was  a  devise  of  the  whole  fee* 
And  CrOf  Eliz.  S05.  is  express,  ^^  that,  being  a  limitation^ 
*^  the  law  shall  construe  it,  that  upon  the  non-payment  of 
^^  the  money,  his  estate  shall  cease ;  and  then  the  law  shall 
'^  carry  it  to  the  heir  by  custom^  without  any  limitation 
'^  over.'*|  In  the  case  otSkime  and  Dame  Bond,  in  1  Ro. 
Abr.  41S.  title  condition,  pL  6.  It  was  resolved,  <^  that 
'^  if  a  man  devises  land  to  another  in  tail^  upon  condition 
^<  that  he  shall  not  alien ;  and  that  if  he  dies  without 
'<  issue,  it  shall  remain  over  to  another  in  fee ;  and  after, 
*^  the  devisee  aliens  ;  vet  he  in  remainder  can  not  enter 
'^  for  the  condition  broken ;  but  the  heir  at  common  law ; 
'<  for  this  is  no  limitntion,  but  a  condition.'* 

Though  it  might  have  been  construed  a  limitation,  if  it 
had  been  annexra  to  an  estate  in  fee  ;  yet  when  it  is  an» 
nexed  to  an  estate«te7,  it  shall  be  construed  a  condition^ 
for  the  sake  of  the  issue.  Dorothy  Wykes  might  have 
left  issue :  and  they  ought  not  to  have  Ineen  deprived  of 
their  moiety. 
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a  confused  note ;  nothing  can  be  collected  from  that  re- 
port, **  whether  it  was  a  condition^  or  a  limitation/^  But 
SavillG,  S.  C.  explains  it^  aiid  shews  clearly  "  that  it 
^*  was  a  condition,  and  not  a  limitation.** 

Thomases  case — [This  is  a  short  note  of  a  case  no  where 
else  reported,  and  the  reason  given  for  it  in  HoUj  for  its 
being  a  limitation  in  fee,  because  the  pro|)er  word  of 
condition  was  used,  has  since  been  ofien  over-ruled  in  the 
construction  of  Wills,  I  Vent.  199.  2  Safk.  570.]  in  I 
[  1936  ]  Ko.  Ahr.^ll.  title  "  condition  or  limitation,*' p/.  Land 
843.  letter  ij.  pK  1  •  is  in  point  \{e)  and  that  was  determined 
five  years  subsequent  to  the  case  of  fVeUovk  versus  //«- 
numd.  It  was  a  devise  to  his. daughter  in  l(ul^  with  divers 
remainders  over :  provided '^  that  the  daughter  and  every 
^^  one  in  remainder  should  permit  and  sufrer\T.  (who 
^'  then  occupied  the  land)  to  enjoy  it  during  !iis  life.** 
This  is  not  a  limitation ;  though  tlie  daughter  was  heir 
general,  and  so  was  herself  to  have  the  advantage  of  the 
condition,  if  it  be  a  condition  ;  notwithstanding  which, 
it  was  h  olden  to  be  a  eondilian. 

And  these  two  cases  are  reconcileable,  07ili/  by  the  dis- 
tinction between  being  in  feey  and  in  tail. 

Therefore  they  concluded  that  no  limitation  shall  be 
raised  in  the  present  case,  by  Implication. 

But  even  swipposing  tliut  it  might  be  construed  as  a 
conditional  limitation-— yet,  1st,  there  is  no  breach.  2dly, 
If  there  was,  the  lessor  of  the  plaintiff  could  not/aA*e  ad^ 
^  vantage  of  it. 

Finst — The  person  required  to  change  his  name  had 
hiB  whole  life  time^  to  take  the  surname  or  Wykes.if)  And 
as  an  authority  for  this  assertion,  they  cited  Bothieh  case, 


(e)  But  most  clearly  not  law,  and  >o  proved  by  Ser- 
jeant Jlill  in  this  case,  by  the  case  of  Weliock  versus 
Jllammofidy  cited  p.  1933. 

(/)  This  is  against  the  express  words  f>f  the  proviso,  as 
staled  ant.  1930,  as  will  appear  by  the  state  of  it  there, 
and  the  case  cited  in  6  Co.  is  most  of  it  foreign  ;  the  part 
that  comes  nearest  this  case,  and  expressly  put,  is  ^^  where 
^  no  time  is  limited  in  the  condition  in  wfiich  it  shall  be 
*^  performed,'*  and  here  there  was  an  pxpress  time  limited. 
That  whenever  it  should  happen,  that  the  estates,  after  the 
testators  wife's  decease,  should  come  to  any  of  the  persons 
before  named,  that  the  person  or  persons  to  whom  the 
same,  from  time  to  time,  should  come,  should  then  change 
4heir  surname ;  therefore  the  assertion  here,  that  the  per- 
son required  to  change  his  name,  had  his  whole  Ufe*tunc, 
is  contrary  to  the  words  of  the  will. 
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hi  6  Pep.  dO,  31.     And  in  4  Leon*  305.  case  425.  it  was        1766. 
agreed  by  all  the  Judges,  ^^  that  conditions  which  go  in 
^^  defcazanoe  of  an  estate  are  odious  in  law  ;  and  no  re-  Gullitbh 
^^  entry  shall  in  such  case  be  given,  unless  the  demand  bo  v. 

**  precisely  and  strictly  followed."  AsuBT. 

The  words  ^^  not  otuerwise'*  in  this  proviso  only  mean 
•^  no  other  name  '*.  . ' 

The  taking  the  name  of  Wj/les  was  of  no  benefit  to  any 
body  ;  and  the  devisees  are  itof  fixed  to  a  particular  time. 
Therefore  the  condition  is  not  broken,  if  the  possessor  of 
the  estate  takes  the  name  at  any  time  during  life. 

Ambrose  Saunders  was  heir  at  law  for  half.  The  Court 
will  not  presume  him  conusant  of  the  will  and  proviso. 
However,  it  certainly  was  not  necessary  for  him  to  do  it 
instantfi/ :  he  must,  at  least,  have  conventent  time.  And 
convenient  time  is  during  the  whole  life  of  the  taker  ;  it 
being  left  ind*  finite  ;  and  no  benefit  accruing  to  any  body 
by  his  taking  the  name. 

Consequently,  Ambrose  Saunders  had  a  good  tstatf-tail 
in  him  J  at  the  time  when  he  suffered  the  common  reco- 
very ;  and  thereby  acquired  a  fee.  1  Mad.  111.  Benson 
versus  Hodson.  1  Salk  570.  the  fourth  adjudication  ia 
Page  versus  Hayward. 

In  that  case  of  Page  versus  Hauwardj  2  Salk.  570.  re-  []  1937  J 
ported  also  by  Mr.  Pigott  in  his  Treatise  of  common  re» 
coveries,  page  175.  the  condition  was — "  to  marry  a. 
**  Searle ;  and  Mary  Bryant  had  actually  married  ano^ 
ther  man-:  yet  still,  there  was  a  possihi'ity  o(  her  peiforra- 
log  the  condition.  But  it  was  resolved,  that  if  it  had 
been — "  provided  and  upon  condition  that  if  she  marry 
**  any  but  a  Searle^  it  shall  then  remain  and  be  to  J.  S* 
**  and  his  heirs/'  a  common  recovery  suffered  before 
marriage  would  bar  the  estate-tail  and  remainders :  and 
though  she  after  marry  with  another,  it  shall  not  avoid 
the  recovery. 

Secondly — But  even  admitting  that  it  was  a  conditional 
limitation,  and  that  Ambrose  Saunders  ought  to  have 
taken  the  name  presently  ;  yet  the  lessor  of  the  platrdijf 
can  have  no  right  to  recover.  For,  upon  a  limitalif>ii| 
the  estate  ceases,  without  entry  or  claim ;  and  the  law 
casts  it  upon  the  party  to  whom  it  is  limited.  To  prove 
which,  they  cited  Moore  633.  Anthony  Mi/dmay  versus 
Humphrey  Mildmay.  Carter  111.  bix  HWiam  Jonei 
58.  Wduer  Foy  versus  William  Hyrde.  Co.  Litl.  214. 
6.  10  Jtep.  40.  and  2  Mod.  7.         .  . 

Therefore,  upon  their  own  principles,  Corrie  ongfii  Im- 
mediately to  have  taken  the  name  of  fVykes;  and  so  on. 
So  that  at  Uie  last,  by  a  circuitv,  it  would  come  round 
i^gain  to  Ambrose  Saunders^  the  heir  at  law. 
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1766*  But  Ambrose  Corrie  did  not  enter  and  take  the  name.(^^) 

So  that  he  is  under  thb  dilemma ;  that  cither  the  estate 

GvLLiTER    of  Amirose  Saunders  did  not  cease  upon  Saunders^s  not 

t.  immediately  taking  the  name  of  Wt/kes  ;  or  (if  it  did) 

AsHBY*     then  his  own  estate  must  have  ceased,  upon  kis  not  having 

immediateljr  taken  the  name  of  Wykes ;  and  the  person 

next  in  remainder  must  take*    So  that,  cither  waj^,  he 

could  have  no  title. 

Even  at  the  time  of  his  bringing  the  ejectment,  he  had 
not  taken  the  name  of  Ifykesj  and  Wykes  only.  For,  one 
of  the  demises  is  bv  the  name  of  Amorose  Corrie^  though 
the  other  two  call  him  Ambrose  Wykes.  So  that  he  cud 
not  take  the  name  of  Wykes  only*  Now  the  estate  and 
the  condition  must  vest  together.  If  ho  was  in  by  rela<^ 
tion,  he  ought  also  by  relation  to  have  taken  the  name  of 
Wykes  only. 
Therefore  quacunque  Via  datd^  he  has  no  title  to  re« 
r  109Q  1    cover,  in  this  ejectment. 

[  I9S8  J  In  reply — TheCounselfor  the  plaintiff  endeavoured  to 
support  their  former  grounds  of  tne  fcssor^s  title  ;  and  to 
answer  the  objections  that  had  been  made  to  it. 

Their  argument  consisted  of  two  parts  ^  1st,  That  tire 
proviso  ougnt  to  be  construed  as  a  limitation ;  Sdly ,  That 
an  tJiipA'eif  devise  to  the  plaintiff  appears  upon  the  face  of 
the  will. 

They  argued,  that  this  proviso  ought  not  to  be  con* 
strued  as  a  condition  subsequent^  but  as  vt  conditional  limi^ 
iation;  both  according  to  the  rules  of  tew,  and  according 
to  the  intention  of  the  testator :  and  consequentlv,  the  heir 
at  law  shall  not  take,  oa  breach  of  it ;  especially^  as  he 
was  here  the  very  person  who  broke  it^ 

As  to  the  case  of  Porter  versus  Frye^  (Lady  Ann 
Fryers  case)  1  Vent.  802^  that,  they  said^  was  a  restraint 
on  marrfaigie ;  and  whenever  the  condition  is  in  restraint 
*  Lsrd  Mans.  oT  marriage,  it  will  fail,  unless  there  be  a  devise  over  ;* 
*^  ■^>^*  as  in  the  case  of  Hervey  versus  Aston^ 
Sob  \neeieid ;  Where  the  heir  at  law  is  the  only  person  that  can  take 
•wltterefore  '  a  benefit  by  the  breach,  it  is  a  conditional  Iknitatron  ;  be- 
**  S^r"    cause  it  would  be  nugatory  "  to  construe  it  a  condition.'^ 

Aad  in  Chancery  it  it  held,  **  that  subsequent  conditions  of  fovfeitore  in  itstraint  of 
^  SHuniase  an  our  meant  tii  terrorum;  unless  there  b  a  devise  over." 
t  There  is  not  the  least  coloui*  for  this. 


(g)  There  are  two  times  of  entr  v  in  all  cases  of  fiorfei- 
ture  by  tenant  for  life,  in  one  by  the  forfeiture,  the  other 
by  the  death  of  the  tenant  for  life,  and  he  in  remainder,  a 
reversion  may  then  enter. 
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And  here  Ambrose  Saunders  was  sole  heir  at  the  time  of       1766* 
Me  recovery  suffered :  theiefore  it  would  be  nugaiorj/f  if 
construed  as  a  condition.  Gulliybr 

The  fcstatdr  meant  the  estate  and  the  name  to  go  all  to-  y. 

Sther  ;  not  in  moieties  of  the  estate.    And  it  was  certain     Ashbt. 
at  ji.  Si  would  become  sole  heir,    whenever  Dorcas 
should  die  without  issue.    Beside>,  Dorcas  Wj/kes  and 
Ambrose  Saunders  were  but  one  heir :  and  it  was  an  entire 
descent  to  both.    And  it  must  have  been  an  *  entire  enitj  *  BrooVe, 
for  the  breach ;  and  not  in  moieties.     Eastcourt  versus  Coperceners, 
JVeekesy  1  Lut.  802.    One  co-parcener  cannot,  enter  for  P^-^^^-P*'- 
self  and  the  other  co-parcener.    No  entry  can  be  for  a 
moiety  t  they  are  but  one  heir. 

There  is  a  difference  between  parceners  by  custom^  and 
parceners  by  common  law.  The  latter  are  considered  as 
one  representative  of  the  deceased ;  the  former,  as  several; 
each  as  to  his  respective  part. 

As  to  provisoes  tending  to  restrain  alienation  by  tenant 
in  tail — they  said,  that  an  attempt  to  introduce  perpetu* 
ities  shall  never  prevail.    They  agreed,  that  a  limitation    r  iggQ  ] 
ean  not  make  part  of  the  estate  cease,  and  not  the  rest ;    ^ 
and  conseauently,  they  admitted,  that  if  this  estate  ceased 
^  to  Ambrose  Saunders,  it  also  ceased  as  to  his  issue. 
But  they  argued,  that  it  is  no  hardship  upon  the  issue  of 
Ambrose  Saunders*    In  support  of  which,  they  cited  what 
was  said  by  Lord  Parker^  m  the  case  of  Goodright  versus 
Wright,  in  1   Slra.  SS.  in  answer  to  the  supposition  of 
barcjship  upon  the  issue ;  who  were  not  in  being  at  the 
time  of  that  devise.     And  in  the  case  at  bar,  Ambrose 
Saunders  had  no  issue  at  the  time  of  the  devise.    There* 
fore  the  issue  of  Ambrose  Saunders  could  not  be  the  pri- 
mary  object  of  the  testator's  re^rd  ;  and  the  reinaindcr- 
men  only  secondary  objects  of  it.    Tliey  insisted,  that 
this  breach  of  the  conditional  limitation  makes  a  total 
failure  of  inheritable  issue ;  and  therefore  is  the  same  as 
if  there  were  none  at  all. 

As  to  Ambrose  Saunders* s  having  time  during  his  whole 
life,  to  take  the  name  of  Wykes ;  here  is  a  time  expressly 
limited ;  *^  whenever  the  estate  should  come  to  the  taker, 
he  was^Ae;t  to  take  the  name  of  Wykes. 

But  if  it  had  not  been  partictilafiy  limited,  yet  it  ought 
to  have  been  done  as  soon  as  it  could  conveniently  be  done. 
Whei'eas  this  recovery  was  abon)e  tvoo years  dS\£X  the  estate 
came  to  him  ;  and  he  never  took  the  name ;  not  even  upon 
the  recovery  itself.  Therefore  he  forfeited,  on  not  domg 
it  immediately,  or  at  least  as  soon  as  conveniently  might 
be. 

As  to  Hales^s  opinion,  in  1  Mod.  Ill;  and  the  case  of 
Page  versus  Ha^fmnd.  They  go  upon  the  supposition 
^'  that  the  condition  was  not  at  that  time  broken.^    Bat 
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1766.       here  it  was  broken,  at  the  time  when  the  recovery  was  suf- 
fered. 
Gur.LiVER       As  to  the  lessor  of  the  plaintiff  not  taking  the  name  im- 
V.  mediately  himself;  he  was  not  to  take  it  ////  he  came  into 

AsuBY.  possession*  He  has  never  entered.  He  was  not  to  take 
the  name  zcifhout  the  estate.  He  took  it  as  soon  as  he 
claimed  the  estate. 

As  to  the  proviso  against  waste  being  explicit  in  giving 
over  the  place  was((»<l ;  though  that  secon(i  proviso  is  in- 
deed more  explicit  than  <he  former,  yet  the  proviso  novr 
in  question,  contains  a  very  strong  implication  :  and  q!l 
the  words  of  this  will  cannot  be  satisfied,  unless,  this  im- 

Elication  be  made.  Therefore  such  an  implication  shall 
e  made  upon  this  first  proviso. 

Lord  Mansfield,  atler  stating  the  case,  observed  that 
the  only  foundation  of  the  plaintift**s  title  is,  "  that  the 
estate  tail  "  was  to  cense  upon  Ambrose  Saunders*^  not 
f  1940  ]  "taking  the  surname  of  TVi/hes  ;  and  that,  for  want  of 
**  his  takin^r  such  surname,  it  went  oxer  to  the  next  in  re- 
**  mainderJ*^ 

The  whole  of  this  case  is  a  question,  of  construction; 
provided  the  intention  of  the  testator  be  not  contrary  to 
law. 

With  a  view  to  effectuate  the  intent  of  the  testator,  it 
18  certain  that  a  condition  maj/  be  construed  int<>  a  limita- 
tion. And  there  is  nothing  plainer  than  the  principles 
upon  which  the  case  of  Trelluck  versus  Hamond  was  de- 
termined ;  ^^  that  it  must  be  understood  iu  the  nature  of  a 
'*  limitation,  when  the  estate  to  which  the  condition 
**  stands  annexed  is  given  to  the  heir  ai  law  ;  because,  in 
**  case  it  were  a  condition^  it  would  descend  upon  the  heir 
"  himself  J  and  extinguish  in  him  ;  and  there  would  be 
*^  no  remedy  for  the  breach  of  it.'* 

But  then  that  case  goes  on,  and  determines  directly 
contrary  to  the  intent,  '^  that  the  law  shall  carry  it  to  the 
*^  heir  by  the  custom,  without  any  limitation  ovcr.'*(/r) 

*  ■  ■       ■  ■  ■ 

(A)  This  is  a  gross  mistake,  and  even  inconsistent  with 
the  last  preceding  clause,  which  admits  the  case  to  have 
been  determined  on  the  principle  that  the  condition  was, 
to  effectuate  the  intent,  construed  into  a  limitation,  and  as 
ft  was  so  construed,  the  estate  devised  to  the  heir  at  com- 
mon law,  ceased  by  non-payment  of  the  monev  at  the  time 
appointed;  and  if  the  estate  devised  ceased,  the  conse- 
quence must  he,  that  the  law  would  cast  it  on  the  custo- 
mary heir,  as  there  was  no  other  who  could  take  it :  whe- 
ther the  customary  heir  would  have  it  only  as  a  pledge  was 
kiothing  to  the  purpose ;  for  he  was  to  have  it  only  as  a 
pledge ;  ;fet  if  he  was  to  have  it  at  all^  he  must  have 
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tn  tiiat  case,  the  monej  was  to  be  paid  by  the  tldfi&%        17(i|S. 
son  io  Ills  brothers  and  sisters,  withifi  two  years  after  the 
death  of  the  testator's  wife.     lie  did  not  pay  it  within  G^LiAvEa. 
two  years :  bnthe  paid  it  within  five  years.  /v» 

And  at  a  distance  of  time,  the  Court  determined  ^^  that     Asupr. 
*^  the  heir  bf/  the  custom  should  take  advantage  of  the 
<*  breach."*     7%^  certainly, .  was  contrary  to  the  intcn«  •  V.  ante  1934. 
tion  of  the  testator  :  for  he  only  intended  ^*  that  the  heir 
*'  at  law  should  have  it  as  a,  pledge*^^ 

In  the  present  case,  his  Xiordship  held — 

FfVrf— That  this  is  not  a  condition  precedent.  It  cfinH  ^  ^'*'"-  ^*»^- 
bexoraplied  with . instantly ^  it  is  ^^  to  take  the  name  for 
^^  themselves  and  their  heirsJ*^  Npw  many  acts  are  to  be 
done,  in  order  to  oblige  the  heirs  tp  take  it ;  such  as  a 
gmnt  from  the  king ;  or^  an  act  of  parliament.  It  is  not, 
therefore,  a  condition  precedent;  but  being  penned  as  n,   .  ^  f. 

condition^  it  roust  be  a.  condition  subsequent.  It  can't  be 
a  limitation  ;  for,  the  next  proviso  (against  waste)  shcw^ 
that  the  testator  knew  how  to  liinfit  over,  when  h^.thoqght 
proper  to  do  so.  And  in  that  case,  he  did  tjiink  it  pjro- 
per  to  do  it ;  and  therefore  that  proviso  is  turned  into  Vk 
limitation. 

As  to  any  implication  of  a  limitation  upon  tli<^  first  pror 
viso — the  Court  cannot  intend  or  imply  what  tlo«8  not  ap^ 
pear  to  be  the  testator's  intention.    And  no  such  intentioii 
of  the  testator  appearft  in  this  case,  rather  the  contrary.         ._.  -^ 
And  yet  it  is  said,  "  that  the  estate  /nfV  shall  cease  ;  and     L  *^**  -^ 
^'  it  shnll  go  over  to  the  next  taker,  by  implication." 
But  there  is  no  case  or  authority  produced  in  support  of 
such  implication.     The  .case  of  Sh/rnc  versus  Bond^  and 
Tho$nas\  case,  are  both  of  tliem,  contrary  to  it. 
-    A  condition  annexed  to  an  estate  tail  can  never  \)e 


judgment  in  the  ejectment ;  whether  the  customary  heir 
should  keep  the  estate  for  ever,  or  only  till  the  sums 
charged  on  it  were  satisfied,  wrs  not  a  matter  before  the 
Court  ;  and  if  the  Court  had  determined  contrary,  viz. 
that  the  law  hhoukl  not  carry  the  estate  to  the  customary 
beir,  then  certainly  the  devisee  who  was  also  the  heir  at 
common  law,  could  not  by  law,  have  been  compelled  at 
law  to  have  paid  the  sums,  but  the  whole  Mill  would  at 
law  have  been  void,  and  therefore  the  Court  did. not  as 
Jiurroii)  says,  dctermtne  dircctlu  contrary  to  the  intent^  but 
quite  otherwise;  and  after  their  determination,  if  the  cus- 
tomary heir  had  only  a  legal  title  to  hold  the  land  as  a 
pledge,  the  heir  at  law  might,  after  he  had  by  perception 
of  the  rents,  have  been  satisfied  the  sums  have  received 
back  the  estate  at  law,  or  supposing  he  could  fict  a^  law^ 
yet  certainly  he  might  in  equity. 

VOL.  IV.  c 
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IT66.       MMMt  t»  be  Gompulflor  J ;  beeouse'  the  testator  must  knbw 

lllfit  tlie*  tenant  in  tail:  coald  bar  it!  the  very  next  term. 

OvLttVMt^  Y^ltefefofe  ibis  eonditioit  coutd  not  be  intended  by  the 

T^  testator  to  be  GomBntsory-,  sa  as  to  hap  tfacr  eataitetnl  which 

A^HAv.      Ihs'  Had  gi^on  to  Ambrose  Situmkrs. 

On  lAtjr  willy  it  ia  dear  that  tha>  testator  did  not  muSfiU 
tlie  estate  tail  tooeaae ;  for^  tbe  condition  is  imposed  ptr^ 
i&miltjf  upon  etery  heili — ^^  tbe  pmon  or  persons  townom 
<^  the  estate  shall  fromlipie  to  thmr deseead or  come/^ 
Therefore  the  testator  meami  ib  pass  owr  a»/^  the  patti- 
cWter  person  brieokmg^  tM  ccnditiiiny.  sod;  tm  impiKe  the 
fs^Nfeitnve  upon  bioi  or  tham  perstmM^  ;  but  never  meant 
tkat  the  t0hok  esfM^-AtfriTshonld  <H«se.. 
'  N<m  ft  is>  a  limitadbw  void  in  law,  ^<  timt  aa  estairw 
<^  tail  shall  oeaae  ito  pax4y  and  nad  in  the  whole;-'^  The 
•  V.  aate  193^  ease  of  JermuM  and!  yA^<^  ^  is  in  point,    h  wonld  be  a 

Humlttfioji  voiu  tlwrefbre  in  MseK^  even  if  it  coaiMbe  im«* 
^ed; 

!  It  is  not  aeeessary  Po'  inij^te  wketiier  thd  heir  at  law 
cte  take  lid  Vantage  oCtfaiaoonditiony  or  not;  itiaenongb,^ 
Aav  fhe  prt^eni  phiifiiff  can  n6t  claim.  It  is  piaan  to  me/ 
th^t  he  can  not :  and  T  am  clear  that  the  testator  kad  no 
iael  me^Ainir  as  baabiten  suggested  and  supposed  on  the 
pfartofthepudkifiir. 

'•'  As  tb'the  question,  '^  wbethor  tiir  condition  waa  briH 
<^  kitt^  or  wfff' ;  in  sucA  a  caad  (of  so  silly  (h)  jA  ooadi^ 
tlOfi  as  thia  is,)  theConrt  wotiMpcfrfaapS' incline  a^rainst 
uici  r%<mr  of  ttic  foifeitare*  Bot  as  tcrlAtf,  I  grvd  no 
opinkmf  nor  upon  Mr.  Blttekstone^i  ingenious  conceit  of 
im  plaintiff's  not  having^  taken  the  name,,  and  tbereliDfo 
having  himself  forfeited,  llie  plaintiff,  who>  insisCa  so 
strictly  upon  this  being  a  ftirfeitum  of  the  estaes,  has  cer- 
tainly no  pretence  to  any  favour  from  the  Court.  How- 
ever, in  this  case,  there  is  no  need  to  meddle  witk  tbe 
question  about  the  forfeiture ;  for  the  recovery  was  well 
suffered  ;  and  therefore  the  plaintiff  hab  no  title. 
[  IMS  ]  Mr.  Justice  Yater^Thls  is  certainly  not  a  condition 
precedent. 

The  question  then  is,  ^^  wh^er  it  be  a  cohditional  R* 
^^  niitatum  f*  I  am  cfcaiiy  of  opinion,  it  is  99ot  DoabCkis^ 
^d^  fHft  m  express  fimitation  ;  and  an  implia^ion  of  ono 
cadr  onfy  be  madle,  in  order  to  effbetuaie  (be  tes^tor*a 
intditidn ;  and  tnHsit  be  a  necessmy  knplicatHm  lo  that 
purpGise 

Now  this  wooM  noi  be  so.  Eitclusive  of  this  «ecover)% 
al!  the  deyises  would  take  efitet  accotdf ng  to  the  letflitor*^ 


M. 


ihf  This  waa  itet^r  90  tmrted  either  before  or  sincethia 
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inteolioii)  it^kaui  sttch  Hit  inpHMiHMu    And  tbe  Oolnt       1766. 
w91  not  make  an  implicatioo,  td  support  an  idle  inteatidii, 
"beneicial  to  nobody ;  nor  ainll  sach  aa  implidatiim  be  GuLutER 
made  «pon  a  iioiitation  after  etiaitS'^tdL  '  ,        v. 

Mr.  IffiU  cited  the  case  of  *  Rudhall  venns  MUwtudj     Ashbt. 
(in  Senile  76.  and  Moore  01?.)    Bat  that  case  does  not  •  v.  •Dtei9S9. 
coMe  up  to  a  limitation  after  an  estate-teU  t.  t  N^e,  Lord 

^  Mu^ld  had 

^bwnpcd,  at  tbe  end  of  Mr.  HUTs  argataMBftt,  "^  that  <<  RudhMU  v.  MUwmrd  wan  a  hard 
^  dgtffuniMCtSoa;  that  there  was  no  in^ied  HmilaHcm ;  and  tiat  the  tvinaiiider  was  to 
**  the  4eir at  law,  who  wai  to  take  tbe  atfrantage  of  the  breach  ef  the  esndition*"  {i). 

If  this  was  to  be  constroed  it  candlthnat  limHaiumj  it 
would  strip  the  issue  of  Ambrose  Smmders:  and  conse- 
quent^ defeat  the  Uitention  of  the  trstator;  he  nty^t 
meant  to  exclude  Meiit.  And  yet  it  is  ntgcA^  ^^  that  they 
should  be  excluded.^' j:  I Y.  ants  1959. 

It  cannot,  therefore,  be  colisideted  as  a  eondkUmal  It* 
milaiiom  Nor  is  it  ft  6onditiim  subsei|uent :  for,  it  wouM 
be  nugatory ;  as  Ambrose  Saunders  might  imniediately 
suffer  a  common  recbvery,  and  bat  the  estate.  It  tiit 
only  operaie  as  a  recomfncndaifon  or  dtsirt.  And  tbii  is 
the  stronger*)  by  reason  of  the  ejtpren  condition  atmexed 
fo  the  second  proVisO ;  (hotwithstftnding  that  it  Is  tti  itt- 
eflfectual  one.) 

Mr.  Justice  Aston — Whcfthet  this  be  a  condltfort,  or  a 
rocommendation ;  yet  die  rules  of  m^itig  impHcatfotts  db 
not  hold  in  the  case  i&ow  before  us.  Tm  cases  cited  th 
support  of  makine  the  implication  are  founded  upcm  rea* 
sons  which  do  noT exist  in  the  pre^nt  case. 

I  take  it  to  be  a  condition  subseqnent ;  and,  as  i$uch, 
barred  by  the  common  recovery. 

Tlie  case  of  RudhaU  versus  mUxoard  is  best  repotted  in 
SavSe  76.     That  was  cotisidercd  as  a  condition ;  and  not 
a  limitation.    And  that  is  agreeable  to  Thomas's  case  in  1     [  1943  1 
Ito.Abr.Ml.Oc). 

The  implication  contended  for,  in  the  prtsent  case,  is 
contrary  to  the  manifest  intention  of  the  Testator ;  who 
nevef  meant  that  the  esldlc'tail  should  cease  M  a  breach 
of  the  condition  mentioned  in  the  first  proviso.  He  c^r- 
tainlv  meant  that  the  issue  in  tail  should  take,  in  case 
of  a  breach,  upon  the  feeoi?if  ptoviso.  Fotthe  '^  Person 
to  consent  to  the  wailte,'*  was  the  issue  in  tail :  it  was  not 
meant  to  exclude  him.  tie  agreed  to  the  DbservatiDn, 
'^  that  the  case  of  Jermyn  versus  Arstot  seems  if^  make 
«  this  condition  void^.*r  He  inclined  to  think  that  J^"**'^^^^ 
Ambrose  Saunders  had  his  whole  Life  tot  taking  the  name. 


(1)  It  was  a  collateral  limitation  annexed, 
(it)  This  case  was  by  Hill  stated  and  most  clearly 
shewn  not  to  be  so  by  authorities. 

c  8 
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GuLLivEA    He  concufred  in  opinion^  with  Lord  MANSFiEr.D  and  Mr^ 

V.  Justice  Ynfes,  **tliat  the  lessorofthe  plaintiff  had  nofitlo/' 

AsHDr.*     '    Mr.  JaAlice  iH^^2ii///-^If  this  be  considered  as  acondition, 

[4  Dum.  5i5.]  it  is  collateral  artd  subsequent^  and  would  be  destroyed  \fy 

^  the  recovery. 

'  -  Such  a  proviso  as  this  is,  shall  operate  as  a  limitation, 
where  there  is  a  devise  over  5  and  alio  in  some  cases  where 
the  devise  is  to  the  htjir.  The  latter  is  an  implied  condi- 
tional Limitation  :  and  this  case  must  be  of  tliat  sort,  ii* 
it  were  a  limitation  at  all. 

But  here  the.  intention  of  the  testator  appears  to  be  con- 
trary to  such  implication.     Such   an   implication  would 
defeat  the  issue.      Whereas  he  hiterrdcd  uiiii  they  should 
.be  the  next  takers,  in  case  of  a  breach  i  hot,  that  they 
should  suffer  by  it. 

However,  thero  is  no  authority  that  such  an  implica- 
tion of  a  devise  over  can  be  made,  after  a  devise  in  taif, 

JV^Uock  versus  Hammond  was  a  devise  of  a  fee.  And 
if, it  had  been  constrjued  a  condition,  it  must  have  descend- 
ed to  the  eldest  son  upon  his  own  breach  of  it. 

RttdhdlVs  case  seems  rather  \o  Iiaye  been  considered  :as 
a  coadition,  than  as  a  limitation.  However,  'tis  no  autho« 
rity  in  the  present  case. 

In  the  case  of  Jetini/n  versus  Arsrofy  the  proviso  was 
repugnant:  it  could  not  take  effect,  bylaw.  The  estate 
was  ^'  to  cease,  as  if  the  tenant  in'  tail  male  was  naturally 
/^  dead.  But  the  mere  death  of  such  a  person  does  not 
'^  determine  his  estate.  It  must  be  a  dying  without  issue 
•iCo.86,  tf.    ic  male*."    So,  here,  a  like  repugnancy  would  follow 

upon  a  like  construction. 
[  1944  ]        As  to  its  being  only  a  recommendation — I  find  no  case 
in  the  books,  about  recommendations :  and  I  shall  not 
enter  into  the  question  "  Whether  this  is  to  be  considered 
^*  as  a  mere  recommendation^  or  as  a  condition  J*"* 

Thomases  case  in  1  Ro.  Abr.  411,  843.  seems  in  point. 
If  that  was  a  single  hcivy  that  case  is  in  point  ?  if  not,  one 

Copercwjw  s!  co-'»ci>^  raay  +  enter  for  Both.    And  no  advantage  was 
'  '  here  taken  of  the  condition,  before  the  recovery  was 
suffered. 

He  concluded  with  saying,  that  this  condition,  or  what- 
ever else  it  may  be  called,  is  not  such  a  limitation  as  will 
carry  the  estate  over  to  the  next  remainder-man,  upon 
breach  of  the  condition  enjoined  :  and  therefore  the  plains 
tiff,  who  is  that  next  remainder-man,  and  only  claims  as 
being  so,  can  have  no  title  to  recover. 

Per  Cur\  unanimouslv— 
Let  the  Postca  be  delivered  to  the  Defendant . 
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1766. 
Ilown^  l!sq.  lers.  Nappieh.  MotnUy  17th 

Nov.  1766. 

4    PROHIBITION  had  hren  moved  for,  to  the  court  ^^  ProbibiUoA 
-*^*'  of  Ailmirally,  in  a  suit  there  for  seamen's  >vages ;  will  lie  to  the 
upoo  a  su/ri^^tion  "that  if  was  by  deed  executed.^'    It  Admiralty  in  a 
was  upon  an  East  India  Company's  charter-party :  which  men'«*wanei, 
are  always  (a3  it  was  said)  under  seal.  iftbe  apncc- 

On  the  last  day  of  last  tepm,  Mr.  Dunning  shewed  "»*"^  ^ 
cfLUhe  against  the  prohibition;  and  alledged,  tfiat  these.  JJJj7rj^][l 
contracts  used  to  be  uithoul  deed  :  But  by  2  G.  2.  c*  36.. 
it  was  provided  that  they  shoukl  be  in  writings  d^rclaring 
the  wages,  and  cii pressing  the  voyage..    That  act  says^**. 
*^  The  agreement  shall  be  made  in  zcrilingfJ^     But  it  did      t  scct.  1. 
not  intone]  to  deprive  the  sailors  of  the  benefit  of  .suing  in, 
the  AdmiraIty«Court ;    where  they  could  obtain  .^eisr 
wage3  in  a  more  summary  and  expeditious  metho^^  thaui  r 
in  the  common-law  courts. 

Sir  Fletcher  Norton  and  Mr.  JJ'Mer^  contra^  argued  [See  2036. 
for  the  prohibition ;  and  urged,  that  the  Admiralty-Courts  ^^^  ,^gj 
have  no  jurisdiction,  where  the  contract  is  under  seal. 
2  Sir  J.  S.  968.  Day  et  at. '  versus  SearJe.  1  Salk.  3  i . 
OpyverhxiB  Addison,  fr.  12  Mod.  38.  S.  C]  1  Ld.  Raynu 
577.  [See  it  also  in  12  Mod.  4.  5.]  Claj/  v.  Snclgrave, 
Tbc^  proceed  hy  Kdiffcrcntmannei' of  prooj:  they  nequire 
tiCQ  ^itn^sscs  \    the  common  law,   only  o;?e. 

Lord  Mansfield — It  must  turn  upon  the  5i/g«    [  1945,  ] 
gesiion :  You  may  move  to  amend  that. 

Whereupon,  Mr.  Walker  made  a  motion  for  that  pur- 
pose :  and  a  rule  was  granted,  to  shew  cause  why  the 
suggestion  should  not  be  amended  ;  and  the  present  rule 
was  enlarged. 

On  Fnday  the  7th  of  this  month  of  November,  Sir 
Fletcher  Norton  moved  to  make  absolute  the  rule  for 
amending  the  suggestion. 

And  accordingly!  the  rule  for  amending  the  suggestion 
was  then  made  al^lute  :  And  upon  the  amended  sugges- 
tion, it  was  averried  to  be  a  contract  made  at  Landy  (viz. 
at  the  East  India  House,  ^c.)  and  that  it  was  under 
seat. 

And  a  rule  was  made,  at  the  same  time,  for  Civilians  to 
be  heard  against  the  proliibition. 

Dr.  Marriott  now  argued  against  the  prohibition,  and 
for  the  jurisdiction  of  the  Admiralty. 

He  said  he  would  lay  down  some  first  principles. 
One  of  which  was,  that 

A  prohibition  must  be  granted  upon  good  and  legal 
cause. 

He  admitted  that  the  Court  of  Admiratt j  could  not  hold 

c3 
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1766.        pl^a  of  things  arising  by  deed,  in  cases  'where  the  matter 
IS  to  be  executed  on  (and.     They  are  restrained  by  the 
Ho^TE       acts  of  13  R,  2.  Stat.  I.  c.5.  and  15  R.  2.  c.  3. 
V.  It  depends  upon  the  nature  of  the  thing;  not  upoa  the 

Nap^Ieh.    IbcaHty.: 

Tfccy  may  hold  pJea  of  contracts  for  seamen* s  wa^esj 

gEJneraHy.     For,  the  question  is    "  Whether  they  hare 

.  '*  eameid  their  wages  or  not,  by  the  maritime  law  V* 

That  is  the  point  in  issue.    The  contract  comes  in  only  inei' 

'  dBitiMyy  not  originally.    We  do  not  pretend  to  determine 

upon  oeeds.  geEerally  :  but  here  it  conies  on  only  demon- 

ttteltte.    We  can  gtve  the  mariners  the  roost  effectual 

remedy  ta  caies  of  wiuv^es.    We  can  send  commissions  to 

.  examine  witnesses :  which  fore^n  Covrts  of  Admiralty 

win  asifitft.    Mariners  may  join  together  in  suhig,  in  6ur 

couttB.   We  exattrine  mir  witnesses  upon  Interrcmtories : 

wUch  i$  eonVenieRt  to  men  of  that  ya^e  kind  otiife*    So 

r  1946  J    Ihttt  fliey  hare  certain  and  conrenient  jnsCice  in  ihe^dmi- 

raltv-Courts. 

The  cases  where  prohibitions  have  been  denied,  on 
ffraerat  contnids  for  seamen  ^s  w^ees,  are  the  following — 
neodwttrd  rermis  Bonftkany  Sir  Tmmas  Raj/mj  9.  Ano- 
nsrmoitji,  1  Ventr.  146.  and  fVclls  versus  Osmond^  in  6  Mod. 
298.  "Wlwre  the  true  reasob  iargiven^  why  wamcn  nuij 
sue  for  their  wages  in  the  Admiralty,  thongh  the  contract 
be  at  had;  namely,  that  there  the  ship  is  made  Rabk  to 
them ;  and  there  they  may  aUjoin  in  the  salt ;  neither  of 
which  may  be  at  common  law,  and  yet  much  for  the  ease 
of  poor  seamen. 

•  The  first  i}«ef iiosi  u  ^^  how  far  the  Admisaky  may  b#Id 
^^  wloB  af  conttactsmade  ai  land  .^* 

!Now  9  JLtfv.  60.  Coke  versus  Creicheii^  and  Miid/etan 
versus  Scolly.  there  also  mentioned,  prove  tiiat  notwith* 
staodii^  19  M.  2.  er  15  R.  2.  the  Admiralty  have  juris- 
diction !•  li«ld  pfeaef a  charter-furty  and  contract,  though 
made  a(dand. 

The  arxt  qpiestian  b,  ^'  whether  tbey  ean  bold  plea  of  a 
<<  M  r'  and  then,  «^  wfaedKr  this  be  a  deed  V 

Itl.  The  C<Mift  of  Admiralty  proeeeds  bv  the  comiMii 
and  naritime  laws  of  En^wd^  as  well  as  by  the  present 
system  of  maritime  laws  in  all  civilized  countries.  The 
cirnl  ikao  pays  rcspeet  to  a  deed.  And  the  pr^cest  ef  the 
Admiralty  is  summary ,^and  mora  expeditious  and  easy  in 
its  method  ^obtaisiag  aeanien's  wages :  and  more  ample 
justice  may  be  done,  eviea  ia  the  case  oT  a  !i4ahd  contract 
madcj  at  Und.  Cases  do  not  make  hw  ;  but  kw  luahes 
cases. 

i  tui^MKe^  the  emmck  «a  tte  otiitsr  aide  wiD  produce  a 
case  out  of  Salkcld, 

Bm  a  oai»  wt  inttdU  (M  larindpies  is  ao  a 
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l%eCoQft«of (Aifaiiiraity  ate  tliefiroper  and  mdv  jvdcdi       ITiW. 
d0f  llie  iiHrfice  of  mmeiiien.    And  here,  the  ivholeof  tte 
fibd  is  the  hiring  and  the  perfonnance.  Howe 

The  wiglgeilion  is  founded  on  the  two  stdtntesiof  13  J^  2.  ¥• 

Star.  1 .  r.  5.  and  15  R.  2.  €.^.  N^BiHiUI. 

lite  Biuk  Book  of  the  Adfninik}r^<No.S5.  Letter  Cj)  ' 
friiich  is  coefiliridi  the  Ri^d  Book  ol  die  Excfaeqner,  sop- 
fcM  those  4tttUtes  to  have  firooeeded  6om  a  iarbsictit    [  1947  j 
4jpiril.    ¥fae]rh«i«4)eeathegroandsof*pn>hibkieii8lottHB 
Court  oi  Admiralty. 

Levd  Coke  labeiifsd  to  abridge  Acir  jtiriBdiolion  in  his 
^mitings.    itet  at  Chit  day,  the  spirit  6f  these  statutes  will 

TboKfisre  <he  iio^  the>coiiii'iMmId  not  |ntt  it  in  Hm 
power  <of  a  company  ((meaniiig  the  EaU  I$iita  CompMnr,) 
%o  sppreM  their  saanen,  by  grairtaga  protubition  lathe 
present  case* 

Theiiligaiioa  io  the  Adnindty^^Gourls  is  oifly  as  io  the 

Mr.  JDunMvtg  also  aigned  against  ibe  prohihjdion. 

The  wages  teing  earned  on  the  high  teas  was  the  prin* 
crole,  he  said,  of  tw  Admitdty  inrisdictimi :  and  the  case 
^Opy  f«fBiis  JddiMnei  oT.  in  t  Salk.  SI.  was  the  first  case 
talbeGMlrarf;  and  leenis  not  to  have  i>een  much  con- 
'ridared.  Awbably,  Hvidgmam^n  case,  ia  Hdbwri  11. 
might  be  the  ground  of  that  determination. 

Tbeie^.li.  r.S6.  directs  indeed  <^  that  the  agreement 
^<  shsfll  be  in  wrifttng/'  But  it  did  not  mean  (/ )  to  take 
away  the  Admiralty  jurisdiction,  so  convenient  Iq  mari- 
aers.  And  sareiy  the  mere  puttii^  a  sea/ to  the  agreenent 
ia  wirifii^  oaght  «iot  to  take  their  jurisdiction  away  from 
tjiem. 

The  case  of  Day  ^i  ^l*  versus  Searle^  iniSk  J.S. 
908.  is  only  tim^— ^  the  taariiien  libelled  on  a  contract 
^  aanfer  seat :  and  a  prohibition  was  graaled,  on  the  au- 
"  thority  of  ^a/*.  31.  Vide  3.  Lev.m,  vonira.''  Which 
•Note  of  fjc^enoe  to  3  JLev.  60.  shews  that  that  case  so 
wfetved  to  was  nq^fritedor  considered  in  the  caseef  Day 
Tciaas  Searle. 

Sir  fl<ftcker  Norton,  amir^h  for  the  prAibitk». 
The  jurisdictMNi  of  t^e  Adiniralhr  ou^ht  not  to  be  ex- 
leaded,  4f  (at  mo  other  msoQ,  yet  m  ik^  a"c  alone,  it's 


(T)  This  appeals  by  Sect.  S«  but  there  the  act  <ml^ 
jHovides  that  py  eitteringinto  and  rising  racfa  agreement, 
I.  e,  such  as  ^u  tba:t  act  is  ntieittioned,  no  manner  shall 
be  deorived  of  any  meaitt  !fot  the  lecojtry  of  wagds 
-^^^--sbipflrStoewthcrerf. 
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tf66.       hting  summary^  and  exercised  by  persons  appointed  (as 
th^y  were  tiU'v^ry  lately)  by  the  Lord  High  Admiral, 
Howe       and  without  any  jury.  >    * 

T.  The  acts  of  13  ^  15  R.  2.  oucrht  to  be  construed  with 

Nji^ppiER.    the  greatest  latitude ;  and  not  with  strict  and  narrow  limi- 
tations ;  for,  they  were  very  beneficial  to  tfae.subjectt;: and 
were  made  ^^  at  the  great  and  grievous  complaint ;  of  all 
'--  ^^  the  commons,  of  the  incroachments  made  by  the  A d- 

[  1948  ]    ^  mirats  and  their  deputies,  upon  divers  jurisdictions, 
**  franchises,  ^r." 

*  1  The  civil  law  is  the  corner-stone  <rf  the  Admiralty- 
Jurisdiction;  the  hinge  upon  which  it  tunis  :  they  priih- 
cipally  proceed  upon  that  law.  These  statutes  provide 
for  the  common  law  jurisdiction  upon  contracts  made  at 
lemd;  and  take  away  their  usuqjed  jurisdiction,  both  as  to 
\.  contracts  made  within  the  bodies  of  counties^  (as   well  on 

land  as  water,)  and  also  wreck  of  the  sea. 

By  3  Il.i,  r.  11.  these  stiitntes  were  enforced,  and 
double  damages  given  against  the  pursuant  in  the  Admi- 
ral's Court ;  and  also  a  penalty  of  10  /.  to  the  King  foi 
the  pursuit  so  made. 

The  Court  are  obliged  ex  Debito  JustitiwyXo  grant  this 
prohibition  :  the  proceeding  is  coratn  non  Judice.  It  is 
more  than  discretionary  :  the  eourt  ought  to  grant  it* 
These  Acts  of  Parliament  are  to  be  encouraged,  and.  not 
restrained. 

They  alledge  a  fahe  fact  in  their  libel,  by  laying  the 
contract  io  have  l)een  made  at  open  sea,  Wc  are  riot 
obliged  4o  look  for  the  cause  of  prohibition,  in  their 
libel:  the  suggest ^  when  true,  is  the  place  to  look  for 
it.  If  the  suggestion  be  falsej  it  is  traversable ;  and 
costs  will  follow. 

Therefore  it  roust  be  taken  to  ho  true.  And  the  two 
grounds  laid  in  it,  areJst.  Tlmt  the  contract  was  made 
at  landy  riz.  at  the  East  India  House.  2dly,  That  it  wsis 
a  contract  under  seal. 

He  admitted  the  advantages  the  mariner  has  by  suing  in 
that  court ;  and  that  the  ship^  as  well  as  captain,  arp 
there  liable.  So,  the  mariners  may  all  jotW,  in  suing  in 
that  court. .  But  the  examining  their  witnesses  upon  in- 
terrogatories, more  than  balances  all  those  advantages  : 
Vivd  Fore  examination  is  gveauy  more  advantageous  Io 
the  parties;  at  least,  to  the  captain  and  owners.  So  also 
is  the  getting  clear  of  the  detention  of  ships  of  immense 
val^c,  at, the  suit  Q^\a  common  sailor  for  his  trifling 
wages...  The  JSasf,  I^hdia  Cpinpany  give  high  wages,  on 
account  of  t)ie  sailors. not  being  intitl6d  to  any  wages  at 
all,  unli^ss  the  shio  comes  home ;  ;ind  by  thfs  contract  the 
sailor  waves  the  auvantage  bo  would  have  by  the  marine 
Law,  whereby  he  woula  be  intitledfo  wages  as  ifat  lis  he 
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has  earned  them  before^  though  the  ship  should  be  lost  in        1760. 
coming  home,     l/pon  this  contract,  service  does  not  in- 
title  to  wages  :  therefore  that  aloue  is  a  suificient  cause  of      Howb 
IMnohibition.  v. 

As  to  the  Black  Book  of  the  Court  of  Admiralty — It  Mappier. 
would  have  no  weight  in  a  court  of  common  law  :  more 
esi)ecialiy,  if  it  forbids  Lords  of  Manors  to  take  wrecks     [  ^9^9  ] 
upon  their  own  manors.    . 

As  to  the  case  of  Coke  versus  Cretchett^  in  3  Lev,  60. — r 
It  most  be  very  inaccurately  stated  :  for,  the  common 
law  courts  could  not  have  denied  the  prohibition,  if  the 
contract  was  by  deed. 

On  a  contract  made  at  land^  the  Court  of  Admiralty  can 
not  proceed* 

As  to  a  contract  by  deed — they.require  two  witnesses  to 
prove  it :  we  hold  it  a  good  deed,  where  it  is  proved  by 
one  witness  only.  But  they  are  not  trusted  to  bold  pica  at 
all,  where  the  contract  is  under  seal. 

The  ease  of  Opy  versus  Addison  et  al\  in  1  Salk.  31.  is 
expressly  in  point :  And  a  sjyccial agreement ^  or  it's  being 
under  seat,  so '  as.  to  be.  fnere  than  a  parole  apreemcnt^  is  , 

laid  down  as  the  ground  of  a  prohibition ;  where  it  takes 
the  case  out  of  the  s:enernl  usage.  And  I  take  it  for 
gmnlcil  that  the  Court  then  had  the  other  cases  under  their 
consideration. 

The  other  case,  Day  et  aF.  versus  Searle^  in  8 
Str.  968.  recognizes  the  case  in  1  Salk*  3).  and  like- 
wise mentions  the  case  in  *S  Lev,  60.  which  ceased 
to  be  law,  and  therefore  ought  to  be  guarded  against. 
The  note  of  reference,  added  at  the  end  of  it,  means, 
and  is  intended  to  siiew,  that  the  case  there  reported 
by  Sir  J.  S.  was  so  determined,  notidthstanding  the  for- 
mer case  in  3  Lev.  60.  which  was  hot  Law. 

As  to  Bridgman^s  case,  Hob.  11. — I  own  it  to  be  a  mere 
Dirlum. 

Our  ground  of  prohibition  is  ^^  That  the  Admiralty 
*^  has  nojurisdiction  in  matter  of  contract  a^jLa/r</;  much 
"  less,  if  it  be  under  *ea/." 

Their  proceeding  according  to  their  rules  would  be  of 
the  greatest  inconvenience  to  the  East  India  Company, 
who  always  make  special  contracts,  adapted  to  their  par- 
ticular circumstances. 

Mr.  Walker  argued  on  the  same  side,  and  to  the  same 
effect. 

Lord  Mansfield — A  prohtbiti6n  is  ex  DebUo  JustiliaSj     [   ^ ^^^ 
if  the  Court  of  Admiralty  proceed,  contrarv  to  Act  of  [.;  o.-n.  339; 
Parliament.    However,  if  i  had  any  doubt,  I  should  vH.fii.vM.  ^ 
take  time  lo  consider.    These  statutes  take  away  Uieir  sKaa!.:}^?.] 
jurisdiction  in  all  cases  of  coobraots  made  upon  land : 
And  yet  'their>  jurisdiction   has'  been.uUowecl  in   cases 
of  cootracts'  made  upim  land :  and  jret '  their  > j  urisdiiction       ^ 
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JI9Y16.       koM  hem    aUoiwed    in  ca«eB  of  contftcte  nm4t   ufxm 

bmdj  yfHh   a  imriner  ^<  iv  t^rcr  for  zemgesi,**   m  the 

fibwB       M^diiiary  and  inuil  wsy.      There  the  contract  i6  oiil|r 

T«  a  memorandum  fixing  the   rate,    and  ascertaining  tke 

^Af^FUSJU    nrvtges  :  bat  the  sermre  mi  sea  isAiie  imncipiBd  matter  in 

etnnideratian.  This  has  been  pernit^ed^  for  the  conve«i«< 
eace  of  sailors  :  the  sisi  and  foundaimn  of  the  actkm  is 
the  marine  service.  They  do  not^  in  their  tbanands  there, 
«ta<e  a  contract. 

Bat  the  cases  in  I  Saik.  31  •  ami  8  &r.  96B.  are  enqMeas, 
^^  that  inhere  thene  is  a  special  ^igrecmaa  by  whidb  Ihe 
^^  mariners  are  io  receive  their  wages  in  any  other  mawier 
^  than  is  wbubX  4  or  if  the  a|preenient  he  tiMcr  srai^  urn  at 
^^  to  be  more  than  a  parole  agreement ;  in  jmoh  ottse^  a 
^'  wriubitiMihalllieMMilBd.'' 

The  mM  case  of  Opm.vton  ^idistm^i  nT.  repeated 
in  1  Satt\8i«  is  also  n^ported  m  mMod.SS.  The  Sak 
in  the  Court  of  Admisaltj  was  ^r  mamivni  iwge^.  Tfae 
sogigiestiofli  for  a  prohibitiim  waa  ^^axxinlraetiii  writing 
^<  made  <br  tinn  ^  Itmd.''  Tim  Coart  said,  <«  that  m- 
^  dbingbatconataiitpiactKeafirnia  the  jiirisdicltaa  which 
^  they  allawcd  that  the  Coait  of  AdascntUy  baa  in  such 
^  oaae.**  But  ihey  hdd  that  if  theiv  be  a  special  ogiva- 
mtent  ^<  tint  raaraeta  ahall  ivceive  wagea  im  mw  wUttr 
^'  manner  than  usual  ;*'  or  if  the  agreement  he  Umkt  md; 
in  both  these  oasa,  ^roUbitioa  ahall  go.  They  added — 
^  But  wiiere  it  ia  hi  urMnm  xmlgny  it  is  bat  a  partAe  tgvee- 
"^'aaent;  and  thcffeibre  ttey  bare  fnower^  ae  heieu-^ 
Which  seoan  aonseatical ;  aad  yet  is  easil^,ejLplaijiabfe  i  it 
meaBB  no  more  than  lihis ;  ^^tiiatif  the  oMfiinan^M^iftiritf 
^^  ^grfemeMLf  generaBy  made  br  Ptstoky  liappena  to  be 
^  put  iaio  lerMirg  saere^,  (wtthottt  seal  or  addiaig  anjf 
''  special  agreement)  it  is  no  m0ie  than  a  mrmorm^htm^ 
^  the  t«te  of  waget." 

The  case  of  Dayund  others  against  Searle^  in  1  .SirMge 
1968.  it  most  expi«as  ^  that  if  the  oontiact  is  mnder.  stti^  a 
«^  proiiibitba  JwH  be  gtaated."  AwA  the  mxle  at  the  end 
<«  of  it,  Vide  3  i>r.  60.  contra^'  means  '•  naimihsUmiiHg 
^  the  case  hi  iS  /^et?.  60.  to  the  coatvary."' 

Here,  Vlie  whole  meritaJiaay  turn  upe«  the  coaalnKtion 
of  the  ^cial  ag«<eeialmt.     However,  the  btiag  under 
r  iQ^i  1     seal  is  not  the  onih^  difference  between  thia  ooBtsaJDtf  aqpd 
ortff7/^9ry  oontracts  for  fioariaeiB  wages.  ^ 

Therefore  we  are  hound^  in  my  opinion,  to  make  the 
yak  absolute  A>r  a  pnahafcittihn. 

The  tAreeother '  jMsdges'it:oocttxnAj  that  as  this  was  a 
upcciml  agieeoMat,  aad  mtfer  stal^ooy  a  plt)hibition  oaght 
tobegmatcd.    Aad. 

Mr.  Ji|BBstioe  Fafev HHMght  the  usuge  lof  ftmMam 

sailors  to  aae  ki'the  Adnaimlty  for  their  wagea^  was/ffltaBO- 

^        mA  4ij^'  this.  priMtpfey  ''^^hat.  wheee  tlMe  ia^ne  tpeda/' 
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<<  OQotnurt,  their  reliance  is  on  the  credit  of  the  ship ;  -wbethei       IT^i 
'^  the  contract  be  in  writing  or  tto^"     In  which  case  they 
declare'  upon  the  service ;  and  the  writing  is  only  ffiren        Hov. 
in  coidenee.    But  it  is  otherwise,  whe^re  they  are  mliged  ▼« 

to  dedUuoe  upon  the  Deed.  Nafpijoi. 

Per  Cw^. 

Let  the  rate  for  a  prohibition  be  made  absolute. 


WooLLEY  and  another  xcrs.  Idle.  Tuesday  istk 

Nov.  176C. 

fpHf S  was  an  action  of  Debt  brooffht  upon  a  by-law  by  a  ky-Uw  to 
^    Thomas  WoMey .  and  Hemj  voUinsy  Masters  of  the  reitraiii  itraa- 
Fellowship  and  Company  of  Merchant-Taylors  withm  ^^^^^"^ 

^t.       '^       f  n  At,  Mr      ^  if  a  trade  witnm 

the  city  of  Bath.  ^  ci^  »  good. 

The  declaration  states  the  charter  of  that  city,  ^^nted  [Salk.sos,f04, 
S2  EUz.  with  a  power  to  the  Mayor,  Aldermen  and  Com«  J  5^^^i!?i* 
mon-GOHOcil  to  make  by-laws;  and  their  acceptance  of  it;  * 

and  that  time  oat  of  mind,  thecie  had  been  a  certain 
ancient  ^ild  or  company,  called  the  Fellowship  and 
Coo^HUiy  of  Merchant-Taylors,  of  which  there  have  been 
and  wH  are  two  masters ;  and  there  hath  been  time  iomie* 
mortal  an  ancient  ctuiom  ^^  That  no  stranger-person  hath 
^  of  right  used  or  exercised,  or  of  right  ought  to  use  ox 
^^  esereife  the  craft  or  mystery  of  a  Taylpr  within  the 
'^  city  afdietaidi  eacccpt  he  be  n'ee  of  the  said  city."  It 
thai  states  a  by4aw,  mado  12th  May^  4  C.  1.  which  or- 
dains <^  that  no  stranger  nor  foreigner ^  at  any  time  there* 
^*  after,  should  use  or  exercise  the  craft  or  myslery  of  a 
^^  Tayldr  within  the  said  city,  except  he  should  mst  be 
^*  nam  free  of  the  said  city  ;  under  9^ penally  of  3;.  id. 
'f  perdusmy  to  be  paid  to  the  masters  o/the  said  oompany 
^^  of  Merchant-Taylors  for  the  time  being,  to  the  use  oi 
^*  the  poor  of  the  said  company.*'  It  then  charges  upon 
the  defiendaat,  that  he  having  notice  <^  the  saidby-lawy  [  K53  ] 
and  being  a  stranger  and  ^reigner,  had  exercised  the 
ciaft  and  mystery  of  a  Taylor  within  the  said  city,  on  the 
Ittof  April  and  two  days  afterwards,  without  being  free 
•f  the  city ;  and  thereby  forfeited  to  the  use  of  the 
poor  of  the  said  company  the  sum  of  &•  4dl  per  day  for 
each  ot  the  said  days. 

To  this  declaration,  the  defendant  demurred,  generally ; 
and  the  plaintiffs  joined  in  demurrer. 

Mr.  Feamley^  for  the  defendant^  argued  that  this  by* 
law  was  wd't  neing  contrary  both  to  common  and  Statute 
Law :  and  be  insisied  thai  the  CostGoa  stated  did  not  sup* 
Met  it ;  nnd  was  ituJf  bad.  He  cited  5  Mod.  105.  Jw* 
mMsm  yersui  Groscourt.  11  Co.  53.  the  case  of  the  Tay«» 
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IT66.        lors  of  Tpszcich ;  and  Cro.  FMz.  803.  tlie  corponitian  of 
Weavers  in  J^ovdon  versus  Broitfu 
WooLLEr        Mr.    J}unnwg^   contra^    was   ready  <o  argue  for   llifc 
V.  Plaintiffs — 

Idle.  But  per  Lord  Mansfield — there  is  nothing  of  doubt  \\\ 

this  case.  Tlie  custom  is  good  ;  and  warranted  by  a  vast 
number  of  cases.  Therefore  the  Demurrer  nl^st  be  over- 
ruled. 

Judgment  for  the  PlainlifFs. 


s 


KoE  on  the  demise  of  Hemiv  Nodei^  versus  CiEOK^a 
Griffits  an^  Elizabeth  his  wife,  and  Ciiahles 
Thomas  and  Mary  his  wife.    In  Trespass  qnd  eject- 

.  ment. 

Adroittance  to  HPHIS  was  a  special  case  reserved  at  the  last  summer^ 
•  copyhold  -*-  assizes  for  the  county  of  Sifiry;  wbere  a  verdict  was 
frauted  in  a      found  for  the  Plaintiff,  subject  to  tlie  opinion  of  the  court 

ofatiinternic.  BlacKtc ell  North  being  duly  admitted,  and  seised  in 
diatc  Hill.  fee  of  the  premisses  in  question,  (being  copyhold  of  in- 
l>trni^9.^^'  Heritance,  licld'of  the  matior  of  FMhham  in  ^Vmy^)  in 
5Bnrr.  2776.  Consideration  of  a  marriage  intended  between  him  and 
«ndWatk.2»8,  Rachel  Ncdfjf,  on  SOlIi  April  M'i^^  surrendered  the  pre- 
^^  misses  by  the  rod,  into  llie  hands  of  the  Lord  of  the 

Manor,  hy  the  acceptance  of  the  deputy  Steward  thereof/ 
(Thomas  If  arris)  J  \o  the  use  of  himself,  his  heirs  and 
assigns,  till  solemnization  ot  the  marriagfc ;  tlien  to  the 
use  of  the  said  BfachiceU  North  and  his  assigns,  for  hiis 
own  life;  then  to  the  use  of  the  said  Rachel  dinA'hcT 
j&sigrts,  for  her  life  j  then  to  the  \ise  of  Trustees,  durhigthc 
several  lives  of  the  said  Ji/aclzce/l  North  and  Rachel^  upon 
r  liidS  1  ^J'wst  to  preserve  contingent  remainders:  and  after  the  de- 
ceases of  ^/«r/.ae// ^Vo;7/i  «nd  Rachel^  and  the  survivor 
of  them,  then  to  the  use  of  such  child  or  children  of  the 
said  Blachcvll  \orlh  on  the  body  of  the  saidi^^rr/f^/tobc 
begotten,  and  for  such  estate  and  estates,  and  in  such 
manner  shares  and  proportions,  as  the  said  Blackzcell 
Norths,  in  his  life-time,  by  any  deed  or  deeds,  writing  or 
writings,  duly  executed,  and  attesled  by  three  or  more 
witnesses,  or  by  his  last  will  and  testament  in  writing  du*y 
made  aiul  jublished,  should  limit,  director  appoint;  and 
for  want  of  such  limitaliony.direetion  or  appointment,  and, 
until  such  Hmitaticyn,  direction  or  appointment  should  b^ 
made,  and  until  such  estate  and  estates  so  limited,  direct- 
ed or  appointed,  shall  respectively  commence  and  take 
effect;  and  as  such  estate  or  estates,  so  limited,  directed 
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or  appointed,  sliall  respectively  end  and  determine,  to  the        nQQ 
use  of  the  heirs  of  the  body  of  the  said  B/ackwcll  North 
vii  the  boily  of  t!ie  said  Rachel  to  be  begotten.;  and  in         {ios 
default  of  such   issue,  to  the  use  of  the  said  lilackzcell  y. 

JSorih  Qiidof  lUs  heirs  iuid  assigns  for  ever,  6rij''fiT6> 

Soon  attenuating  the  said  surrender,  the  said  marriage 
took  effect. 

On  26th  Ma//  1795,  at  a  court  then  hoUlen  by  the 
stctvard)  (Dormer  Pmkurst^  Esq.)  it  is  presented  by  the 
homa^,  and  attested  by  tlie  said  Thomas  I/arris^  deputy- 
stenard^  and  recorded  and  inrolled,  ^M'hat  on  the  Sth 
of  April  tlieu  hist  past,  ^'  the  saifi  Blackwell  North  sur- 
^^  rendered  by  the  rod  and  by  the  acceptation  of  the 
^^  deputy-stewaxd,  all  his  customary  messuages,  lands, 
^^  tenements,  hereditaments,  ftp.  with  their  appurtenances, 
'*  &c.  &c.  to  the  u.^es  of  his  mil,  in  proper  form." 

On  27th  April  1743,  he  made,  his  zoiU;  and  thereby 
gave  to  his  i»aid  wife  Rachel  and  her  heirs,  all  and  sin- 
gular such  his.  freehold  and  copyhold  lands  and  real 
estates,  with  their  appurtenances,  as  he  himself,  or  any 
other  {lerson  or  persons  in  trust  for  him  or  to  his  use,  were 
or  ought  to  be  intitled  to  or  interested  in,  in  possession 
rczersion  remainder  or  expectancy ;  and  all  his  estate,  right, 
title,  interest,  use,  trust,  inheritince  claim  and  demaiKl 
whatsoever,  either  at  law  or  in  equity,  in  to  or  out  of  the 
same,  and  every  or  any  part  thereof;  and  also  all  his 
chattels  and  personal  estate ;  and  mudq  her  his  sole  exc-  .    . 

cutrix.  -• 

On  22d  Ma^  1751,  it  was,  at  a  court -baron  then  hol- 
den  by  Thomas  Harris  the  then  Steward,  presented  by  the 
homage,  and  attested  and  inrolled,  >^  That  upon  the  20th 
"  of  April  which  was  in  the  year  of  our  Lord  1724,  the 
"  said  iJ/ac/iZ«^^e//iYor//r,  a  customary  tenant  of  the  manor,  [  l.9.>l  J 
^^  for  and  in  consideration  of  a  marriage  then  intended 
^'  between  liini  and  the  said  Rachel  (his  now  wife)  did 
'<  surrender,  by  the  rod,  into  the  hands  of  the  then 
**  Lord  of  the  Manor,  by  the  acceptance  of  the  said 
".  Steward,  (then  deputy  Steward  thereof,)"  S^c.  S^c. ; 
[setting  out  the  said  surrender  oCSOUi  April  1724,  verbatim^ 
as  before  stated  ;  and  also  the  admissions  of  North  and  his 
wife,  in  the  words  following — ]  *^  And  afterwards,  now 
"  also  at  this  court  [22d  Ma^  1731,]  the  said  Blackwell 
^^  North  and  Rachel  come  m  tlieir  own  persons,  and 
^^  humbly  pray  that  they  may  be  admitted  tenants  to  the 
^f  lord,  to  all  and  singular  the  premisses  above  surrender «- 
^'  ed,  with  the  appurtenances,  accoadinc  to  tii£ 
"  tenor  and  intent  of  the  same  surrender.  And  therc- 
^^  upon  the  Lord,  by  his  Steward  aforesaid,  and  by  the 
^^  rod,  doth  ftow  at  this  court  grant  to  the  said  Black* 
^^  TDell  North  and  Rachel  respectively,    the  aforesaid 
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I76S.        <^  surrendered  premises  with  the  kppvirfenance^ ;  to  have 

*^  atid  tdjiold  the  same  unto  him  me  said  Blatkwell  for 

Roe        <^  and  during  the  term  of  hk  natural  life ;  and  from  and  after 

V.  <<  his  decease  to  have  and  t^faold  IbeilEime  unto  berthesaid 

GmjPiriTs*    <^  AacAe/foranddiiringthetermofhernotarallife;  of  the 

^<  Lord,  ifc.  by  the  rod  ilnd  by  copy,  Sfc.  according  to  the- 

^'  custom,  S^c.  by  the  yearly  rent,  S^c.     And  so  Oe  said 

*^'  Blackwell  and  RathH  vn  mm  admitted  tenants,  8^c. ; 

^^  ami  have  severallv  seisin  by  the  rod.    And  the  said 

^^  Blackwdl  doth  his  fealty  t  but  the  fealty  of  the  said 

'<  Hachel  is  respited.    And  the  said  Bhckmell  giveth  for 

<^  his  aforesaid  admission  nothing ;  aecAersa  he  was  htfijte 

^  admitted  to  the  same  pi'emisses ;  but  givcih  and  payelb 

^  to  the  said  Lord,  in  court,  for  the  aforesaid  admission 

*<  of  the  said  Rachel,  Ac."^ 

During  all  this  time^  the  said  Blackwelt  North  served 
upon  the  homage,  as  a  customary  tenant. 

In  October  1759,  Bladtwelt  fiorth  died,  without  issue. 

Chi  91st  January  1754,  the  said  Rachel  North  (his  wf^ 
dfm>  was  admitted  in  iise  to  the  premisses,  under  the  said 
win  of  BHaekwelt  North,  her  husband ;  and  sorrendeied 
the  same  to  the  use  of  her  will* 

On  dist  May  1764,  she  madis  her  wilit  and"  devised  t& 
the  lessor  of  the  ptaintiff ;  ami  died  in  Jttne  1764. 

On  20th  Jlfo^  1765,  the  lessor  of  tfie  plaintiff  was  ad- 
mitted to  the  preinises,  under  iZaeA^s  wiU« 
r  1955  ]        The  defendants  Eli%fAeih  OfHUs  and  Afarv  Thorns 
^  are  the  heirs  at  law  of  the  said  SlackweU  North, 

The  question  is  ^^  whether  the  plainiiff  is  intitled  to  re-^ 
•*  cover  under  this  etectmcnt  ?'* 

Mr.  Cot,  on  behalf  of  Ae  plaintiff,  the  devisee  of  Rd^ 
ehfl,  argued  that  nothing  baa  been  done  to  rewke  ike  will 
of  Blachwell  North . 

He  said  he  would  premise  some  rules  which  have  beCf> 
lately  laid  down  in  cases  of  the  like  kind ;  but  that  he  wa^ 
%htin^  in  the  darh^  not  knowing  what  his  adversary 
would  msist  upon. 

Lord  M Ai«9FiBLi>-^The  other  Me  had  better  pmpose 
their  ejections,  and  go  on» 

>  Mr.  li^rjeant  Leigh,  who  was  for  the  heiM  at  law  of 
Blackwell  North,  accordingly  did  so ;  and  his  avgument 
was^  in  substance,  as  follow : 

What  BtackmeU  North  has  done  since  the  making  of 
Ms  will  (mounts  to  a  nav^oeAtiow  of  it* 

The  short  ot  the  case  is  tbis^ JBtodhMtf  JVortA,  tieing 
seised  in  fee,  surreadtered  la  the  uses  of  hisMiunriage-saltle- 
ment.  In  this  setttemenr,  he  reserviod  a  power  to  dtifose 
amoi^  bis  childteii ;  with  reversion  !•  UxmAt^  ia  fee. 

This  surrender,  though  aiade  ha  1791,  was  n/tfipntmted 

m  rm. 

The  mere  surrender  had  no  effect^  before  the  present* 
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meat  tf  its  Blackmdl  N«rth  bad  tbe whole  fiaft  ilUt  in        ITMl 
him. 

Tbe  surrender  uiipiesented  made  no  aUeralion  in.  the        Aon 
titale  #f  the  surtendeier.    None  Goold  happen  TiYii.  ad^         y^ 
wnikmemi  for  nothtuff  psBfiealUl  admitlaace.    Cto.  Jacm  Gniwivii; 
4(&   Aim/ wran  >Pc&A.  3  Bid^r.  8t4.  S.  C.  (though 
udltti  there  Renoell  versus  WeUk.y    1  P^erc  tVUliamM 
U.  lIvAa'  versus  ^Vf  • 

This  being  the  case,  nis  being  sworn  upon  the  homafsa 
ami  aj^P^aring  as  tenant,  raahes  no  difference  ;  because  he 
wa9  tenaat  ia  fee  to  the  Lord  before^  he  only  amiinued 
tenant;  It  is  not  like  the  case  of  a  stroMger^  sumoioaed 
by  the  Lord  ^'  to  attend  his  Court ;"  which  may  amount 
to  a  Tirtnal  admission  of  htm- 

The  surssnder,  to  the  use  of  his  marriage^seUlemen^    f  1956  1 
was  in  1784 ;  that,  to  the  use  of  his  wiU,  in  t73£L 

This  sorreader  lx>  the  use  of  hie  will  opemled,  theiefase, 
upon  Us  first  estate,  the  oki  estate  in  fee  ;  not  oii  the  nc&s 
reversion. 

In  1743)  he  made  his  will,  and  devised  to  bis  wifr  in 
fee;  under  whom  .the  plaintifi  claims. 

But  tbe  original  surrender  of  1724  was  not  presented 
tilLeighA  years  after  his  will  was  made :  and  be  was  there- 
npoii  admitted  according  to  the  tenor  of  the  surrender  in 
n9i  ;  thoiif^.to  dl^erear  usesji  a  littfe  varying  firmathose 
of  the  original  surrender. 

However,  this  description  in  tlie  admittance  is  of  no 
coine<{Mnee  :  for  the  surrenderee  is  in  uuiler  the  surren^ 
der^  and.nel  unda  the  admittance ;  the  Lord  bein^  merely 
an  UMtrumeat.  1  Jio.  Ref.  43^.  Lane  versus  Pannelt ; 
and  many  other  cases. 

And  hiere,  the  Lord  A<is  edmitied  him  according  t^  thr 
tenor  and  intent  of  the  surrender. 

The  diffuenoe  between  the  surrender  and  the  admit- 
tance arosoy  probably,  from  Blackwdl  North  and  his  wiM 
having,  at  tne  very  distant  time  of  the  admittance,  no 
chiUsen,  nov  expectation  of  any  after  so  many  years. 

On  this  admittance,  therefore,  he  became  tenant  for 
,  iirc*  according  to  tbe  limitations  in  fixe  sui render. 

A  surrender  varj/ing  tbe  old  uses  aiid  creoiing  nem  ones 
woQkl  umloubtedfy  revoke  the  will. 

But  the  great  point  which  will  be  urged  against  mc, 
(since  the  determination  of  the  cas^  of  Sebttj/n  venus 
£e&pyn^,)  is,  ^  That  the  surrender  was  a  part  of  the  *  V.totr 
^^  $ame  ireineacUon^  and  that  the  admittance  will  refer  ^^^'  ^* 
^^  inet  ta  the  time  of  the  surrender,  and  all  be  considered  ^*^'       '"' 
^^  an  one  conveyance".    And  this  is  the  great  diflkuUy  1 
have  to  get  over. 

I  shall  tberefiNre  endeavour  to  distinguish  this  c^c  from 
ihiAflf  Sdn^n  versus  Selwyn. 
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1766«        '  That  case  turned  upon  a  recvteri/  ;  this,  updha  surren^ 

der  and  admittance. 

Rob  *Thc  surrender  in  1724  to  the  uses  of  the  marriac^e-seltlc- 

v;  m^nt  passed  notkin^xyvT  of  (he  surrenderor;  which  is  noi 

Griffitsv    the  case  of  making  a^tenant  to  the  prceeipej  in  a  conunoti 

r  *1957  1     X*^^^^^y*  Again,  the  admitiaance  gives  the  operation  here ; 

*-  -*    but  in  the  case  of  a  common  recovery,  it  WXhedeedXo 

make  a  tenant  to  the  prmcipe  which  does' it,  and  is  tfre 

operative  instrument. 

Another  great  ground  of  the  case  of  Selwyn  versus  Stf* 
wyn  was,  "  <o  complete  the  intenlian  of  the  tenant  in 
*'  tail ;"  And  the  whole  was  therefore  taken  togetlter^  a^ 
oqe  conveyance. 

NBut  here,  Diackwell  North  had  the  whole  fee  in  him ; 
be  had  a  deviseable  estate  in  hini,  ftp/lire  admittance.  And 
so  he  thought  himself;  for  he  waited  eie;ht  years  to  be  ad- 
mitted, after  be  had  made  bb  will.  Toerefsre  be  had  no 
intention  to  e^ectuatc  his  will,  by  this  ;  he  only  intended 
to  have  his  wife  admitted  tenant  for  life. 

Tbefefore  there  is  noneetl  nor  reason  in  the-present 
case,  to  couple  these  acts  together,  in  order  to  effettuate 
liis  intention.  '*'.'.. 

This  ^urrendet*  and  admittance  do  therefor^  follow 
the  will,  and  not  precede  it.     Consequentlvj  tb^y  are  a 
revocaiionoiiii  andtherefdre  the  lessor  oSTlbe  plaintiff,> 
who  claims  under  it,  has  no  title. 
Mr.  Cox^  contra^  for  the  kssor  of  the  plaintiff.   ' 
A  testator  must  have  the  same  Estate  at  the  time  of  his 
deathy  as  at  the  time  of  the  d&cise ;  or  dse,  'tis  a  revoca* 
*  V.  ante,       tion.     ♦  SelxDt/n  versus  Seltcyn;  and  jDtoe,  oft  the  demise 
vol.  3.  paires     of  Odiamc^  \ersns  Whitehead,* 

11  SI  and  704,       g^^  j^^  jg  otherwise,  where  there  is-ifof  an  atiendtton  ;  for, 
respecive>.      jn  such  cases,  'tis  a  corroboration:  as  performance  of  a 

condition,'  by  one  who  has  an  estate  on  a  conditiokt ;  of 
getting  in  an  equitable  estate ;  or  levyinij  a  fine,  to  con-* 
firm  partition.  For,  where  there  is  no  ahenntion,  it  will 
be  no  revocation  ;  unless  an  intention  to  revoke  some  how 
apjjears. 

Articles  to  settle  laud  will  not  amount  to  a  revocation  ; 

1  mean,  that  they  do  not,  at  common  last^  cimount  to  one. 

2  Peere  Williams  328.  Sir  Bam  ham  Rider  versus  Sir 
Charles  Wager. 

In  copyhold  estaleSj  there  is  no  necessity  of  an  admit- 
j"  1968  J  tance,  out  only  in  case  of  the  change  of  a  tenant ;  artd 
here  was  fio  change  of  tenant.  On  the  first  surrender  *tb 
the  use  of  his  marriage-settlement,  there  was  no  occasiott 
of  an  admittance  ;  tlie  surrenderor  and  surrenderee  were 
the  same  person.  The  Lord  knew  his  tenant ;  and  be 
could  not  nave  compelled  a  new  admission  of  him^  even 
if  the  wife  had  died ;  and  there  could  be  no  admission' of 
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tbe  children  unborn.    The  Lord;u'oiUy  an  instrument.        1706. 

A  person  could  not  be  admitted,  who  was  tenant  before, \ 

at  lenst^  it  was  not  requisite  for  him  ;  though  it  mi^ht        RoH 

have  been  so  for  his  zoife  and  children.     His  continuing  T. 

to  appear  as  a  homager,  will  apply  io  every  surrender  Grifpits  1 

tbat  ne  ^haU  make  af'ter wards,     wjien  be  was  admittM, 

hit  wM  nothing.}  ib  hariug  been  admitted  before  ;  but  if 

he  nad  not  been  admitted,  the  surrender  was  void;  and 

then  the  will  would  operate  upon  the  oAl  eUate,    It  mig;ht 

Operate  as  well  upon  tbe  olaestaie^winponihenew  use.^ .. 

His  •admiteion  in  175 1  vhis  no  aUetkatwk  /  and  there  was 
HO  oecojioff  .for  it;  he;was  only  admitted  to  a  leu  et\aik 
than  be  had  li^fore.  The  surrender  is  the  material  indtrh* 
ment ;  the  admission  cotM  not  exist  without  it.  If  thtord 
w^  no  occasion  for  the  admission,*'  it  cto  not  amount  id  a 
revocation..  He  was  therebpr  only  estabHskmg  the  estate  • 
iqxm  which  he  meant  the  will  should  operate*  <  And  if  it 
is.  not  void,it.mtast  refer  b^ackIo  the  tiipedf  thesurren* 
der..    Sehoyn  vetsMs  Selwyn.  (jttUe  1  iSL) 

Tbe  suhsequteti  inrolmtnt  of.  a  haigain;  and  safe' Will 
make  good  the  preceding  act.    GodboU  ^0.   ZttdftRBand 

.^.these  together  .Operate  as  on£ 'assignee*  S^lnyn 
versos  Sdwyn.  Doe^  ex  Dimiss\  Odaime  veriius  Wht$i* 
ke^A'  SxTcrJohn  Ferrer  and  SxiJoh^  CMhon  I9^rsiis  Sit 
Ittehard  Famkr  et  al\    Cro.Jac.&tS*        •  [ 

A  yehf.  maMisd  fior/,  (^Ae'materiaLpart,  indeed^)  of  tins 
assuralioe  {viz.  the  surreader).  was  made  pefore  ibe'  date  oE 
the:  wtlU  Thfe  sfrkRE2ri>RR  was  his  ozsin  act ;  Hie  xmiis^ 
$usk  is  not  his  Met,  but  the  act  if  the.  Lord".  AnQ  the  act 
of  iuMhtr  person .  shhll  not  oftmfR  isib  a  re VoclitieD*  Bfe* 
sides,  tbe  admitiince  relaUA  to  thij  sdrroideri  Sir  WU^ 
lima  Jones.  I  Soft.  185,  Benion  renuB^Scot^  4  Co^ 
Gto|rhobl  casfes 88, *.♦  •y.nnit, 

.  l^b^ 'admissim  H.  noLthe  kna^Hal  part ;  it  is  ohly:  a  cdn^      i64s. 
firmation  of  his  intention.    However,  there  could  not  be- 
9B  hdmiksidn^of  i7«)rethaii  is  jusiifiea'  by  the  sifrender ;     [  1959  ] 
a^U  i£  is  coqUslen^  wltb  the  wliL 

The  huslMnd  neither  was  nor  could  be  admitted  to  tb^^ 
ncDcta^*  The  {tdmiasibn  could  Jbe  good  odly  for  the 
IwJD  Inres";  beeaibBitieittetedB  of  aif&ora  children  inter-' 
iKitahd  I  who^i^U  nbt  be  hdmiU^ed^:  because  not  in  4isH ': 
^  Iba  wjfe'a  estale  waa  leas  than  the  aiirreiider  gai^e  hfer:* 
Therefore  this  admission  could  not  be  a  revocation'.  It 
dM^Aot  defftccOr^tiMuostatekiTen  bylha  wilL 

A  camegamoeyafier  ouia^fthe  wiH«.could only  baa 
wmiftiwk'nso.tinio.    Immbrm.  Parked. lBQni(yXiti9ei9 

VOL« IV.  B 
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1786  It  is  most  clear,  that  BlackwvU  North  never  memil  trr 

intended  that  tliis  admission  should  operate  as  a  revo- 

Roe        catbn  of  his  will.     It  can  o|K*ratc  no  further  than  it 

V*  went :  and  it  went  no  further  than  the  lives  of  him  and 

Griffiti.    his  wife. 

,  The  surrender  was  either  void  ;  or  so  far  good,  as  that 
t      the  will  o|3erated  upon  the  old  estate.     If  it  operated  upon 
fhe  reversion,  it  was  no  revocation. 

Mr.  Serjeant  Leighy  in  reply — An  admittaitce  svbsz^ 
QUBMT  to  a  will,  amounts  to  a  irvocallon  of  it. 

The  case  of  Lamb  versus  Parker  was  only  a  partial 
disposition:  tliis  is  sl  total  one;  a  disposition  of  th« 
whole  fee ;  an  aUeration  of  the  whole  uses  ;  and  a  niani- 
fett  new  disposition  of  the  whole. 

The  admission  Imre  follows  the  surrender.  The  whole 
uses  were  varied.  This  is  a  total  disposition  of  the  old 
«se ;  and  a  creation  of  nezc  ones.  And  they  have  arisen 
upon  such  admissicm  :  they  did  irol  arise  before.  A  pur- 
coaser  under  new  uses  can  not  l)e  in  before  admission. 

The  will  can  not  operate  both  upon  the  old  use  and 
tipon  the  new  one. 

The  great  difficulty  with  me  is  that  of  it's  a// being 
avfE  canveyanccy  and  tKe  admission^ s  rep£Rrino  back  ta 
the  satrender. 

.  IntbecaseofDoe,  fx7)ti9?m'.  Odairfie  versus  TVhitf'- 
r  IQfiO  1     ^^^9  ^^^  parfs  could  not  be  separated:  but  here,  tlie 
I  IJDU  J     |nuisactioii92sLre  vn-connected.    This  testator  had  a  good 
devisable  fte«simpk^  at  the  time  of  making. the  will. 

As  to  Us  intention  to  eonfimthis  will^ — If  he  meant  to 
eottfirm  his  will,,  why  did  he  wait  eight  years  before 
admittance  i  If  he  thought  be  should  have  no  children, 
yfhAi  need  had  he  to  pay  a  fine,  for  admittance  to  what 
both  he  and  his  wife  bad  before  ?  There  was  no  veaiKMi 
,  for  his  being  admitted  in  order  to.  confirm  his  will  3 
aiMl  therefore  io  mcaat  by  ibis  admigsibn  in  1751,  to 
revoke  it* 

Lord  ftlANSFiiLO — ^The  question  is,  '^  Whether  this 
^'  will  stands^  as  a  good  subsisting  will,  or  is  re* 
«  voked.^' 

It  has    been  argued  at  the  Bar,   upon  the  foot   of 

a  JiBvocATioK ;    and    *^  that  the  Lord  took  from  the 

^^surrenderor,  and  re-granted  to  him  again  the  whole 

^^  estate ;  and  ^^  that  this  amounts  to  a  revocation-  of  his 

'   "will.*' 

There  is  no  colour,  upon  the  circumstances  stated  io' 
the. present  case,  to  say  that  the  testator  intended  to 
levoKe  his  will.  An  intention  to  revoke  mgbt  indeed 
(if  it  had  sufficiently  appeared,)  have  made  a  very  dif- 


iVfichaelmas  Term  7  Geo.  3.  B.  R,  1961 

fercnt  case.     Here  it  is  clear  that  the  testator  had  no  such        jjgg 
ififentit>n. 

The  r  ii  A  xc  e  of  estate  is  therefore,  the  only  objectioa        Rob 
that  can  be  nr^red  in  this  case.  y. 

Where  a  man,  seised  of  an  estate,  makes  his  will  and  Grifpits. 
devises   it,   and   afterwards  conveys  it   entirely  away*  rsvih.dS- dI  r 
though  he  takes  it  back  by  the  same  instrument,  or  by  a  7  Dura.  4if/ 
declaration  of  uses ;  it  is  a  revocation;  because,  as  it  is  4i9.   ifiotu.a 
said  in  the  books,  he  ha$  parted  zsilk  his  whole  estate.        *^^^'^ 

This  rule  being  now  established,  must  be  adhered  toe 
although  it  is  not  founded  upon  truly  rational  grounds 
and  principles,  nor  upon  the    intent,   but  upon  legal 
niceties  aud  subtilty.     However,  as  in  the  Earl  of  Lin^ 
citMs  case*,  it  was  so  far  established  that  it  ought  to  be  p^i^cwe*^"^* 
observed   in  future,  if  a  like  case  should  happen  ;  we  154/  and 
must  not  depart  from  it  now,  notwithstanding  one  would  Abridgment 
wish  that  no  such  rule  had  ever  been  established,  and  rw?"^*^^ 
lament  that  such  nicesubtilties  should  have  been  admitted  p.  41  ],  41^. 
as  tlie  ground  of  it.  Earl  of  Lin- 

But  the  present  case  docs  not  come  within  the  rule.  ^^'"^•Ko''»« 
Bfachsell  Norths  the  testator,  had  a  reversion  in  fbb 
in  him.     And  though  he  limits  it  to  himself t,  the  words  ^  V.aatf/ 
do  not  operfUe:*  for  the  use  results  by  operation  of  law,  P*  ^^^• 
SalA\590,  678.     This  reversion  in  fee  is  the  only  subject-     [*1961  ] 
matter  of  the  devise.     In  1725,  he  surrenders  to  the  uses 
of  his  will;  and  afterwards,  in  1751,  he  is  admitted  upon 
the  former  surrender  (made  in  1734,}  to  the  uses  of  his 
marriage-settlement. 

An  admission  must  folhw  the  %urrender :  The  Lord 
has  no  power  over  it.  The  surrender  directs  and  governs' 
the  admission.  Therefore  the  admission  is  prout  lex 
postulai :  It  is  770  re-admission  to  his  reversion.  It 
effectuates  the  uses  limited  ;  but  leaves  the  reversion  as  it 
was. 

This  makes  an  end  of  the  case  :  for  here  is  no  convey- ' 
ance  of  the  fee  ;  no  taking  back  an  estate  in  it. 

Uut  supposing  thil^  fee  to  have  been  limited  to  a  third 
person,  (rw)  I  do  not  think  that  even  in  that  case,  what 
has  been  done  by  the  testator  would  have  revoked  the ' 
wilK 

it  is  said,  on  the  part  of  the  defendants,  ^^  that  tho 
*'  surrender  alone  (un-presented)  makes  no  alteration 
'^  whatsoever."  But  I  deny  that :  it  if  a  conveyance  o( 
the  ownership  of  the  estate;  and  the  admittance  is  only 
*form.  'Tis  a  ceremony  derived  from  the  origin  of  •  v.  ante, 
copyholds :   but  the  Lord's  Act  is,  now^  mere  form.     He  i^^*  Bccard. 


(m)  The  testator  had  been  a  third  person  to  whom  the 
See  had  been,  limited. 

JD  S 
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1766^       ci^ii. not.  alter,  npi:  afileiqt.t^.  syfrrpnvlcf ;:   he  vs . a.  iii<>re 

instrument^  and   conipef table  to  admit  accord ii>j^  lo  lllC; 

l^ii^        s^rei)c)jQr.     Af.  maftflatfw,  wpi^ld  coiapcl  Hiui :  A  Decree 

V. ,  '       in  Chancery  would  compel  hfiinf,    Thp.siUErendcr  isa.de*' 

Ga^LFJ^iTfi,    po^it  in.his  haod&;  the  laqcj  is  )bp]ii^l  by  the  surrender ; 

•  1  Sfilk  j«^5     *"^  *^^  a<J Wit^ncp  h^  rdfltioft^  t^,  ;t^ 

pi.  3^r^S|«  "       The  CAsv  of^Awm  vp^M^.Scp^^i^i  dpcisiyo^f  "  thftt. 

5  £nvr.x?8^    <<;  tb(?  I^i^d  is  bo^n^  bj,  i\x^  sttfxcifdAr  i  aad  that  tb^^ad* 

<<  mitt4i^pere/<es.tot^.smrD|Bader/'    Thisi^.sctl^, 

;}f  a  ioinHQHi^Kt.i  ill  foe,  surEendar$  :to  x\k^,  u;^,  of,ii|i8 
witti  djayisea^  aj|d^.  di^s ;  W  ithcri,rtwB  Rurr^p^^^ 
t  V.  Cov Lir.     sqatpd  i  the^adjfojttaQce.of  tno.  df^KJ^c  tQ.a^moiety ,8^U -p 
^^  ^'  lebitA  tot^q  3iu:i9enq()r^    Th^  ^efUti4^  of  ihq  tend  "was  boiiD^ . 

W  the  ,surj[^jid^r*i .  The. adnut^qc^  is  form  ;  it; is .  the  , 
s&qH^ow  ^  tliQ  soi^t^c^. 

Ifj^4tsseiM^.  mf^i^  hijs  mli^^<Mi^  M'terwurdsr  enters  ^^a 
tlp^ndies;  'tip  ag9Q(t,iSul>sisti|ig  wU^  a^^iotirQVQkqdA 
f<li:,  his  p»tyyssbfdt^*Ye.ri?i^cm.  Jiftck  toi  jth^i'tin^^c^t^be  1 

disseisin.    So,  if  a  disseisee  releases,,  it  ,8ih|i|Jkhf^F^'ie«„ 

I^UpHib^wk^    Sf>^  an.  escheat  a^r^,the,dat#  of  ra  wiQ. 

Salk-sdsJ    Spft  iCa  peiSQi|.sei8j^.  pf  a  r^Oiaia^fr.in  .fee  makes  his^ 

196^.  J '  vrjjUl ;  .aad>  t|iea  tJ^^  teuant)  foe  iifr  di^  in  the  testaloiV . 

l^^nnfS ;  tb^.  i^UI  (is  ^ot  revfjik^  tb^oby ,    All  thesei. 

sbail:rciU^t9.b9iCkii 

,^U?»j^tb^,ai(i«y4«^nca  (rfihp  ta^  rf>attr«4ileiAae*)tQt» 

rs  Burr  1131        ^^1*  pa(i^,it;direcjijp vwi<hii»rtift,pfincip|«»4)f;the  case 
«u.  Ducheu*   »f  Sefiayn  versus  Seboyn;  ^  That  tbci,iii«afo  <>£  afcqn*; 
of  ChandoM     *^ wjfui>|p^sh|dl.be, (a^.ffl\g:«(A<rg:  md.thct  sevoniL patts 
No^^'iS'^'*^'  «ofitciAtUreto^.?a^*ifa^A«fwj»^ 
In  DoIIl.p^c.]     So  thai  ei^Acr?  no ^tt«-atfftn  ^atiaU^iifrikiadet ]>jri tUsiadt^ 

iiiittaivp§  ir  .pr>  if.  ttoTQ » .bf)  ^.aii$^,f  j(e(i (h^admittaiv^  sbali. 

hAiiiPii6^biU9»>t>^  (aJlKtim^  yCilQlM^ir  the  jiirmidcx.  . 

Therefore  I  am  most  clearl j  of  opimon,  ^  ^  That  thecal 
<*  ifl^aQ  dairt*at,^tt  itt,thi%;i?a^e,y\ 

The  other,  ,j:hm» fJpJW^BMJOBOUWr^A.tin  Ulf  Mn^opi*- 
niair:j  ,and;Ai*l*!.ajri3ft?d«"4ha4  al|^„tl|Qt;sui7»MMler  io^ 
^  Jl734.rl<i.Uif;.iiw,  of.;t]|e;^iiri;iM^iattleiaQn(ty .  th/e  .«»., 
*^.TP]|8^ft«F, .  6tiU„N»wv4u  io^  ^BiihiA»rf/  ^^  aoiiF 
^^  that  no  aUeration  er  change  of  Estate  happened  in  tUa; 

♦  See  many  of    *< .  u^gc  l***^  • 

the  cam  berc 

cited,  togetlier  imth  nore  on  tile  ttim  silliject,  ifr  ^ner,  tlt^BeyiBe^rft.  6.)  ^'  Itefocar 

**  lion  by  act  of  lav,  or  al^tios  of  ettatc  in  devllorJ^  -^agi^stt  to  131. 
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t7fi6. 

\Vlnchiers€)a  Causes.  Monday  trth 

Nov.  1766. 


Twdiity  ywrrs 


4^-EVrEltAL  ftulcs  were  depending  at  this  time  against  Tw< 

*^  a  large  nunollier  of  tlie.Corporatdrs'of  Uiis  Borough,  biSiiit»«f  ah 

fortliem  to  shew  c^usc(rcspecti vol j)  \vhj  infbrma(ioqis  infoiittSion- 

in  nature  of  quo  Xfi)orranfo  siibuld  hot  be  grantee}  agaiQ^  ^no  u^muiiSD. 

ihem,  \o  shew  by  what  right  tfiey'cTniihed  to  hold  (heir 

offices*. 

The  lenelh,  of  time  that  they  had  be^n  in  possession 
fesp^ciiveil^^  was  very  diiTcrent :  somc'of  tlieni  had  V 
in  possession  above  zu  years ;  some  of  tliem,  pfar 
years;   and  sonic  of  them,  considerably  less,  (hah 
years.  ,     .  . 

Th£  Court  (lioiigHt  it  would  be  right  to  fi^  a  certain  [Sec  Dong.??, 
point  of  Umkaiioriy  beyonci  wliich  they  woiild  not  go  postsi^o. 
Back,  to  disturb  a  pc^session  so   long .  acquiesced  ija.  '^\  nt^'*' 
And  having  taken  cliie^  time  io  consider  how  man^  y^^^  sOnrn.  76^'.  ^* 
&is  quiet  po^bession  oifj^ht  to  have  lasted,  in  order  to  3Durn.  3i3 
protect  it  frbinfature  imp^hnieht ;  they  uow  publicly  *  '^"™'  *®^-l 
declared  the  rescdutioi^  they  were  anai^imou^y  conie'tb;;     [*1963  j 
namely,  that  aHer  twenty  years  unimpeached  [M^session 
of  a  corporate  franchise,  no  rule  ou/^ht  io  be  granted  po^t  2o«5^. 
agaSnst  thc*person  in  possession,  io  obbge  him  ^^  to  shew  *jiso-i." 
'^  h¥  what  right  he  holds  it.*' 

Thfs  resolution,  they  said,  was  analogous  to  the  rule 
iliat  had  been  laid  down  In  several  other  cases. 

The  Statute  of  Limitalion's  (21  Jac.  I.  c,  16.  sert.  1.)  fEq.  Abr.  3i5. 
concerning  writs  of  formedon  and  entry  into  lands,  js  ?p^'«^ 
confined  to  twenty ^ears.     The  Statute  of  10  ^.  3.  c- H,-  i  Borr.Tat.  * 
k  1.  concerning  writs  of  error,  is  also  confihed  to  twenty  Aonaiy.  t;53.] 
years.     Courts  of  Equity  do  not  allow  the  redemplidu  of 
a  mortgage,  after  twenty  years.     Bills  of  Ueview  have 
be^n  generally  dlsallowc^l,  after  twenty  years,    lionds 
which  have  Iain  dormant,  shall  be  supposed  to  be  satis- 
fied, after  twenty  years.    ^6ptniei)it3  require  a  pcoofo'f 
possession  within  twenty  years. 

So  that  there  is  an  analogy  between  this  and  other  li«  rse«  i  Duni< 
diitations  confiiiing  the  retrospect  to  a  reasonable  time.  ^2.] 
And  Lord  Mansfielp  notifiea  tbthe  Bar,  in  the  namis 
of  the  whole  Court,  Tliat  upon  talking  over  and  con* 
sidering  the  subject,  they  were,  all  clearly  of  opinion, 
^^  that  twenty  yeats  was  the  ne  ptus^  tiUra^  bet/ond  which 
^^  the  Court  wotdcl  not  dislu'rb  a  peaceable  possession  of  a 
'^  franchise :  biU  (hal  in  every  case  within  twenty  years. 
^^  t^etr  granting  the  ruie|^  or  reFusing  to  grant.it,^  wo|ila 
^^  depend  upon  the  partlcul^r  circumstances  of  the  case 
'^  that  shoiiid  be  in  question  before  tbem.*' 

d3 
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Rex  vers,  Edwin  Wardroper. 

i9tbJoDei766.  nnWO  Days  after  such  Declaration  made  by  the  Court, 
WlNvecii^tun-  **-  as  above ;  there  came  before  them  several  of  these 
atancM  wre  rules  "  to  shew  cause  why  informations  in  nature  of 
fSn?of "  cor-  **  V^^  warranto  should  not  be  granted  Against  the  several 
porate  fran-     ^^  defendants  claiming  rights   as  Corporators  bf  JVin^ 

chine,  the  rule  *^  chelsea.^^ 

IxliltfJ^J^       One  of  the  principal  of  them  was  this   Edwin  Ward^ 

tonuanon  quo.  —,.     i*      .i    ■ /•  •         r^i.   •  !• 

war.  may  be  ^f^^'r  The  length  of  possession  of  their  respective  cor- 
Uiacbarged  poratc  offices  werc  (as  has  been  said  before)  very  d  if* 
rs^i^t4i  1*^'^'*^  •  some,  above  twenty  years ;  some,  under.    tVaid'" 

roper's  possession  was  of  the  length  of  nineteen  years 
and  eight  months,  after  a  re-election,  (which  re-election 
had  been  made  for  greater  caution ;)  and  of  twenty-seven 
years  from  his  original  election.  The  objection  to  him 
r  1964  1  "W^s  no7i»renancj/^  sworn  arainst  him  to  the  Af/i>/of  three 
persons  who  made  the  affidavits.  But  he  produced  posi' 
iive  and  full  affidiivits  to  the  contrary ;  and  he  shewed 
that  the  makers  of  the  affidavits  had  voted  for  him  ;  and 
had  concurred  wiMi  his  acting  in  this  his  corporate  office, 
upon  man V  occasions  ;  and  never  before  objected  to  the 
legality  of  his  riirht.  He  also  swore  that  he  had  paid 
scot  and  lot.     Whereupon, 

Sir  Fletcher  Norton^  on  behalf  of  the  defendant,  prayed 
that  the  rule  inisrht  be  discharged  with  costs. 

Mr.  J/arrei/,  Mr.  Kemp^  IVlr.  IVaf/cer,  and  Mr.  Dun- 
ning insisted  that  the  question  turned  upon  this — ^^  What 
"  was  a  real;  what,  a  colourable  residence  :"  and  this, 
Ihey  said,  ought  to  be  tried  by  a  Jury^  not  upon  affidavit  / 
es()ecial1y,  iu  a  case  like  this,  wh^^re  there  is  no  danger  of 
the  dissolution  of  the  corporation. 

Lonl  Mansfield  mentioned  the  case  of  Sir  Jfll/iam 

*  V.  ante,        Trelawnez/*^  who  was  Steward  of  the  Boroucfh,  at  the 

vol.  j.^         time  of  h'is  election  to  be  a  capital  burgess  of  Waif  I^oe. 

page  16L5.        ^uj  ^|,^  Court  discharged  the  rule  obUuued  against  him  ; 

without  sending  the  question  to  a  Jury. 

The  Statute  of  9  jinn.  c.  ^.  had  a  view  to  the  speedy 
justice  to  be  done  against  usurpers  of  offices  in  corpo- 
rations, as  well  as  to  quiet  the  possession  of  tho!^  who 
hud  ri^ht.  And  that  Act  does  not  leave  it  to  the  discre- 
tion ot  the  officer,  as  it  was  before ;  but  puts  it  in  the  discre- 
tion of  the  Court.  Therefore  the  Court  must  exercise  a 
discretion.  It  would  lie  very  grievous  that  the  informa- 
tion should  go  of  course :  and  it  would  be  a  breach  of 
trust  in  the  Court,  to  grant  it  as  of  course.  On  the 
rdntrary,  the  Court  are  to  exercise  a  sound  discretion 
upon  the  |  articular  circumstances  of  every  case.  Now 
here  is  no  fact  sworn,  to  impeach  the  defendant's  right. 
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Therefore  the  Court,  if  it  had  been  nicely  attended  to,        17C6. 
ou.^rlit  not  indeed  to  liave  granted  the  rule.     As  to  the 
residence  of  the  defendant,    nothing  more  than  appre-        Rex 
hension  and  belief  "  that  he  was  not  resident,"  are  sworn  f.' 

to:  no  fact.  Bnt  the  defendant  swears  positively  to  Waro#o* 
the  fact,  ^^  tliat  he  mas  residejit  at  the  time /*'  and  swears  p£e. 
io  a  re-election,  made  upon  a  doubt  of  his  former  elec- 
tion :  which  is  a  fact  of  notoriety  in  the  place,  and  a 
circumstance  leading  to  believe  that  he  was  resident  at 
this  re-election.  And  these  very  persons  who  now  make 
the  afiidayit  a^inst  him,  voted  at  his  election :  and  they 
h  ive  yoted  with  him  at  other  elections.  His  re-election 
is  above  nineteen  years  ago :  and  many  others  claim 
under  his  rights. 

Therefore,  on  the  merits  of  this  rule  alone,  indepen-    r  iggg  i 
dently,  I  think  it  ought  to  be  discharged  with  costs,  for 
the  misbehaviour  of  the  parties  applying  for  it.    But  if 
it  shall  appear  that  there  is  misbehaviour  on  both  sides, 
it  may  be  a  different  consideration  as  to  the  costs. 

The  TUv^RE  other  Judges  concurred  to  discharge  the 
rule  with  costs.  They  said,  they  ought  not  to  encouraga 
vexatious  proseciuions,  which  tend  to  throw  corporations 
into  confusion.  Here  is  a  long  acquiescence  ;  though  not 
indeed  quite  twenty  years :  aj)d  tne  defendant  is  now  at- 
tacked without  su]fficient  grounds.  The  very  persons 
who  now  object  to  him  have  themselves  voted  for  him, 
and  concurred  with  him  in  his  act  as  a  corporate  officer. 
Their  conduct  therefore  gives  the  lie  to  their  complaint. 

flere  is  a  sufficient  residence  proved  :  and  he  bore  the 
burdens  of  the  corporatjion,  and  paid  scot  and  lot,  which 
miu»t  have  been  notorious. 

This  is  a  hardened,  .as  well  as  a  groundless  applica^ 
tion;  and  if  the  Court  were  to  make  this  rule  absolute, 
they  would  act  contrary  to  the  words  and  spirit  of  9 
Ann.  r.  ^.  which  intended  to  quiet  the  possessions  of 
such  as  had  a  right^  as  well  as  fpr  t)^e  speepy  remqviilaf  «-  ^ 
usurpers. 

Indeed,  no  length  of  usurpation  shall  affect  the  crown . 
NuUvm  tempus  occurxH  Regi.  The  King  will  not  be 
bound  by  our  discharging  the  rule  :  the  Crown  may  still 
brin^  a  quo  warranto.  But  we  are  iq  enexcxse  a  just  dis- 
creVon,  and  not  to  promote  vexation. 

The  Court  were  most  clear  and  unanimous  in  their 
opinion  ^^  that  the  rule  ought  to  be  discharged:"  and 
as  the  application  was  so  very  unreasonable  and  ground* 
less,  they  thouejit  that  the  case  of  New  Radnor^  \0ntC9 
vol.  2.  p.  780.  Itex  versus  iea>w,]  would  vrarrant  (heir 
discharging  it  with  costs.    Thmfbre 

Per  Cwr.' unanimously.— 

Rule  discharged  igith  cOsit* 
d4 
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No*.  n$6.  Da  Costa  versus  TiETH. 

[  1906  ]'  npHIS,  *a8,fin  Action  on  the  Case,  fur  £200.   upon  an 
luorcJf  in^ti-  Indehhaiui  ^lisumptit,  for  sbmnch  mone>-  bnd  antt 

•dtetMcifC  receiT^d't^'ttie  use  of  ni«  plaintiff.  fvon-Assump^Mw^ 
ufortioui  riWtfde^;"aiid'i*8U¥  joined.  It  Was  broujlrf 'by  ^n  !n- 
l^i^'polky.  Sit^'kBainsr  an  lnsar«,to  rccorer  Bocftwhat  be  ha^ 
W^  him.'  {»)'  Tlie  cause  was  tried  before  UordMAWs- 
Atui  at  Gmt^fUl,  at tfaeSittitws  afferlast  TVfffifj^Tenn : 
it^e^'  ii  "wafi  agreed  that  a  veirdtetshoula  be  gi^en  for  the 
^Ciintiff,' (Vitn  damages  104^.  costs  40J.)  siibject  to  the 
opinio^  of  this  Court,  upon  the  fpllowii^  facts  : 
■  A  policy  was  lintileriirt^ten,  by  the  plaintiff;  being  an 
insurance  upon  any  t^fthe  Packet-Bpats  that  should  sail 
ftom  Lisbon  to  Fdffnoutht  or  snieb  other  port  iri  trigland 
as  bis  Majesty  khbuld  direct  Mils  packets  appointea  be- 
tween Lisbon  Toid'Shj^dnd,  for  6pe  wholi  year,  cofti- 
menciii^  l>t  Orioher  IToS,  an^!  to  coDt(nue  to  the  Ist  of 
fk'Mgr  I'3l64'ldc!usive,  upon  ahy  Vlod  of  goodff  and 
Al^ltifianiJiz^^  WtdtsMver:'and'if  was  agreed  (hat  the 
^^^s'  &M  meTc^antiiiea  ahentd  be  vo^et^  at  the'Jwm 
^tired'oti  sdcli  Fa'ckef-'Boat,  wU/iQuf  further  proof  of  m- 
tSrei^'V^AAdik  jxHlcy  j  aii(i  to  make  wretini  of  premiujh 
firr'ifa'nt  of  {oterbst  being*  bn  bifllioi:!  ^r'  g06ds.  Ahif  in 
eisd'of  loss  oV  misfb^nne,  the  insured  were  to  bd  at 
K^rty'to  sii^'  taSour  aiid  travel  for  iA  and  about  thc^c- 
ran'c^  SairgTiflrd  ahfl  recovery  of  the  said  gopd$  and  mer- 
^n'dndizeii,  of  any  part  thereof,  without  nrejuilicc  to  the 
insurance  j  (o  the  charges  whereof  the  insurers  were  to 
fibHySEulc^  eacti  one  according  to  the  rate  and  quantity 
«f^is  soni  iffGiiVed.  The  consideration  paid  by  the  in-^ 
^ured  y/aa  \0i.  per  cent. :  and  In  case  of  loss,  they  were  to 
»6^  iibthi'na. 

■•''^jV.B.  'Cbrn,  fish,  salt,  flour  and  sectl  were  warranted 
(rt'C  fpni  averpgc,  unless  general,  qi  Ih^  ship  be 
sfaranded.  ^ugnf,  tobacco,  hemp,  flax,  hldeqap^ 
sftfn^  were  warri^nled  free  ftbm  ainela£e  nn&eT'£& 
pei'cetil.  And  all'  olhet'gboda  fxie  mm  averaee 
Under  £3.  per  itent.  ;  unless  geneiAl,  or  the  ship 
should  be  slraridcd.  ' 

'  TheilefW/3anf,  Mri'A/frAp'^  Firfh,  who  was  one  of  the 

goods  msured  were  Fei»)verqd,  t^e  yl)«ig  ofth^  (w^  i^ 
nothing  more  th^i)  we  Wt  o£  t)(e  twg' points  in  Roccits- 
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inmifdy  had  an  interest  in  bullion  on  board,  the  Mantroer       1706. 

Packet)  beinff  one  of  the  King's  Packets  between  LiAou 

and  Falmouth. '  Da   CogrA 

On  the  fid  of  December  1760,  it  was  toUily  lost  off  v. 

Falmouihj  in  a  Towage  between  Lisbtrntoid  Falmouth:      Firth. 
and  the  loss  was  adju^isd,  in  writing  under  the  policy,  in 
the  words  following  :•** 

^^  Adjusted  a  los^  on  this  policy  at  £100  percent. ;  the  r  jqqj  -i 
^Bonaver  Packet  J  Captain  Sherborny  being  totally  lost  ^ 
^^  at  Falmouth. — Should  any  salvage  hereafter  be  nuro^ 
^^  veredj  the  insured  promises  io  refund  to  the  in^urer^ 
*>  whairoer  he  may  so  recover^-  in  such  proportion  as  tfao 
^^  Mtm  insured  bears  with  the  whole  interest-*  Ldmdony 
^'  88d  October  1764,  for  jRichard  Seward^Afkhaef 
'' Firlh." 

And  the  fact  seems  clearly  to  haye  been  (though  the 
case  does  not  state  il,)  that  the  insarer  paid  the  whole 
money  tnattied.  Ijkloed,  this  very  action  shews  that  he 
must  have  paid  it :  because  the  end  and  intention  of  the 
present  auit  is  to  oblige  the  defendant  to  refund  it,  as 
having  received  it  without  a  just  right  to  do  so.  ' 

In  April  n&^y  the  iron  trunk  which  contained  alldhe 
bullion,  was  fished  up;  and  thereby  alt  the  bullion  re* 
coveted,,  without  any  loss  or  prejudice  whatever ;  and 
dddvered  to  th^  defendant. 

The  defendant's  cxpence  of  salvage  amounted  to  £69. 
85. 2e/.  and  deducting  that  sum  for  salvage,  the  nett  pro- 
portion of  his  share  came  to  jg206.  lis.  9d, 

The  plaintiff's  proportion  thereof,  in  respect  of  his  sub- 
scription, amounted  to  £48.  4s ;  which  was  paid  into 
Pourt. 

The  question  was  ^<  whether  the  plaintiff,  upon  thii 
^^  pase,  was  not  intitled  to  recover  in  this  action  ?" 

Mr.  MeUisbj  on  behalf  of  the  plaintiff  (the  insure),  ar* 
gued,  1st.  That  the  contract  was  performed  ;  and  that 
the  loss  can  not  be  considered  as  a  iotal^  but  as  an  ore- 
ragC'loss;  2dlv,  That  the  special  agreement  "  to  allow 
^'  the  insurer  in  the  proportion  of  the  sum  insured  to  the 
^^  whole  interest,"  made  no  difference. 

In  support  of  thcfirst  position,  he  cited  the  case  of  JSTa- 
mUUm  versus  Mendes  ;  which  may  be  seen  a*  lai^,  in 
Vol.  9.  p.  1198,  and  fully  abstracted  in  the  Index  to  that 
Volume,  under  title  "  Policy  of  Insurance." 

The  insurance  is  on  the  safe  delivery  of  the  Imllion^ 
according  to  t^e  real  and  true  spirit  of  it.  II  ii^  not  an  in^ 
surance  upon  the  ship  ;  neither  is  it  a  wagering-poiicy'9 
nor  a  cover  of  a  wager. 

Tlie:oiooey  was  paid  on  a  smposHl^q^  a  total  toss e     r  19^  j 
but  this  was  not  a  total  loss.    To  prove  which,  he  eiled 
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J766*        B^nkerfhock\s  Qucestiovex  puhlici  Jurhj  e.  7.  and  Filz*^ 

gerald  versus  Poie^  in  the  House  of  Lords  in  1754. 

Da  Costa       So  Ijcrc,  it  could  not  be  considered  as  a  total  loss  ;  for, 

V.  the  spfs  reatperavdi  was  not  gone.     Here  was  an  actual 

FiBTii       salvage.  It  cannot  be  an  average-loss;  for,  a// was  saved. 

V  Therefore  the  contract  was  performed.  And  consequently 

we  ought  to  receive  the  money  back. 

Secondly — This  contract  was  not  altered  by  the  adjust- 
ment and  agreement  '^  to  refund  to  the  insurers  whatever 
**  might  be  recovered,  in  the  proportion  of  the  sum  in- 
^'  sured  to  the  whole  interest."  But  this  salvage  inustbe 
estimated  according  to  the  value  inserted  in  the  policy  ;  Lc" 
«v.  ante  tcis  and  another  yersus  Jiucker,*  In  that  case,  the  like 
▼ol.  2.  proportion  at  which  the  sugars  were  valued  in  the  policy, 

jt7*^i?7?J       was  paid,  as  the  price  of  the  damaged  sugars  bore  to 
sound  sugars,  at  tlic  port  of  delivery. 

Tberetore  as  the  whole  is  recovered,  the  whole  of  the 
value  must  be  refunded ;  for,  this  is  merely  the  case  of  a 
salvage. 

Mr.  fVallace^  contra,  for  the  defendant,  argued  that  ho 
could  not  be  compelled  to  refund. 

The  money  was  paid  bond  fide,  and  under  a  full  appre« 
iiension  of  the  facts ;  and  it  liid  not  exceed  the  loss  at  the 
iralue  fixed  by  the  policy.  It  was  a  totfd  loss.  If  the 
goods  are  recovered,  they  are  the  insurer's  ;  and  he  may 
make  what. he  can  of  them.  The  recovery  of  tliem  may 
happen  at  a  vast  distance  of  time. 

jRoccusj  noiabiliaj  page  204,  is  in  point,  ^^  that  it  is  ir| 
^^  the  election  of  the  insure^/."  Otherwise,  the  insurer 
m'lfihipjrifit ;  which  he  ou^ht  not  to  do. 

Secondly,  Uj>on  the  special  agreement — it  was  adjusted, 
^^  that  if  any  salvage  should  be  afterwards  recovered,  the 
^^  insured  sfiould  refund  to  the  insurers  whatever  he  miglit 
^<  so  recover,  in  such  proportion  as  the  suiu  insured  bore 
"  to  the  whole  interest." 

And  we  have  paid  tlie  money  in  that  proportion,  into 
Court. 
r  li)69  1         '^^^  change  of  property  doesnot  take  place  between 
^  -»     the  insurer  and  the  insured. 

In  the  case  of  Fitzgerald  versus  Po/e,  the  insurer  was 
not  liable  under  that  policy.  .The  being  a  valued  policy 
refers  only  to  a  total  loss  ;  it  docs  not  aficct  the  case  of  an 
average-loss. 

,  This  is  a  mere  wagering-policy ;  and  therefore  the 
loss  having  happened,  the  whole  is  to  be  paid  by  the  in* 
surer. 

Mr.  Melliih,  in  reply — This  is  twtVL  wagering*policy. 
]t  is  a  valued-pvMcy  ;  and  the  loss  is  only  an  average* 
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As  to  a  limited  time  for  the  recovery — It  is  not  till  after       1766. 
the  spes  recuperandi  is  gone.     Here,  it  clearly  was  not 
gone.  Da  Costa 

As  to  Roccusj  204 — ^The  insured  /las  made  his  election  /  y. 

for  he  took  the  ballion  from  the  bank.  FiaTiT. 

As  to  thc^  point  of  its  being  a  z^fr^erifig-'poWcy — 'Tis 
within  the  words  of  19  G.  2,  c.  37.  Therefore  they  ought 
to  shew  that  tliey  are  within  the  exception.  But  it  is  not 
within  either  the  words  or  meaning  of  the  exception  ;  the 
uordx  of  the  statute  are  "  ^oods  and  merchandizes."  And 
there  never  was  a  wagcnng-policy  without  the  words 
**  free  of  average,"  and  *^  without  benefit  of  salvage." 

Tlie  statute  prohibits  assuring,  interest  or  no  interest. 
But  here  was  an  interest ;  the  bullion  was  undoubtedly 
an  interest.  And  a  real  advantage  might  accrue  to  the 
public,  by  bringing  in  bullion  ;  whereas  a  mere  wager  is 
no  benefit  to  the  public.  Therefore  the  exception  must 
be  Tcscrained  to  such  cases  as  the  public  can  receive  no 
benefit  from,  but  may  rather  receive  a  prejudice. 

The  CotjRT  agreed  that  this  was  a  policy  of  a  peculiar 
sort ;  ami  within  the  exception  of  the  statute  of  19  G.  2. 
c.  37. 

It  is  a  mixed  policy  ;  parti  v,  a  wager-policy  ;  partly, 
an  open  one  ;  and  it  is  a  valued  policv,  and  fairly  so, 
without  fraud  or  misrepresentation.  Therefore  the  loss 
having  happened,  the  insured  is  intitled  as  for  a  total 
loss. 

The  insurer  agreed  to  tlie  value ;  and  is  concluded  to 
dispute  it.  The  insured  has  received  the  money  as  for  a 
total  loss ;  and  there  is  no  want  of  conscience  in  retaining 
it. 

The  cBScs  of*  J jcwis  and  another  versus  Rucher^  +  Ifa»     r  igyg  -i 
milton  versus  Afendes,  and  J  Goss  and  another  versus  Wi^^  •  Ant«  iiicr 
thers — wBie  only  "  that  where  the  averago-loss  appears  tAm^'imT 
"  before  adjustment,  the  iinder-writer  shall  pay  only  the  t  Ante,«85.* 
"  rert/ damage."    And  the  reason  is — That  the  insured 
must  shew  the  whole  case,  as  it  then  stood.     In  the  pre« 
sent  case,  there  was  a  total  Ipss  at  the  time  of  the  adjust- 
ment. 

The  adjustment  in  this  case  makes  an  end  of  the  ques- 
tion. Here  is  a  solemn  abandonment,  and  a  solemn  agree- 
ment ^^  that  the  insurers  ^^hall  be  content  with  salvage  in 
^^  such  proportion  as  the  sum  insured  bears  to  the  whole 
^^  interest."  Tliere  was  a  total  loss  at  the  time  of  the  ad- 
justment; (which  is  the  same  as  if  tlie  damages  had  been 
then  recoFcred  an  an  action.)  Here  is  no  tort  of  fraud  ; 
nor  any  thing  that  is  against  any  law ;  and  to  refund  mare 
than  in  that  proportion  would  be  contrary  to  the  und<nr- 
writer'f  Qwo  agreement. 
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if06.  TIie«*f9#c  llie  iH*t  proporlion  only,  in  rcs]jcot  of  ihr, 

'pktfitiff%  subscription,  at irr  clc4ficl|on  of  aitvlvtigc,  f)iig1ft 
Da  >Costa    to  be  returned  to  him  ;  and  that  is  paid  into  Court. 

-, '^'  Per  Cttf\  iinniiimoiisiv — 

FfBirm  -pijg  pdstea  to  be  delivered  to  the  defendant. 

.  jV.  JB.  TUs  sort  of^poUcy  >v«s  agreed  not  to  be  novel 
in  practice;  tliough  new  «in  TvEstmUstcr^Ilail ;  no 
.such  hdi^ir^  come  in  ^ue^tion, there. 


Nov.  1766.  Boj^j  on  Demise  of  Mary  B^T4&B|  versus  Rot, 

Legal  relation  .TN  ejeqlmenU  U^on^shewinjf  cause  againvta  motion 
th ''"^tof^  **^-  tQ  set  aside  a  writ  of  .possession  for  irregularity,  for 
8eMion,?8  to*  ^\  ^^  lessor  of  the  plaint^  died  t^fore  the  writ  of  pos* 
be  supported     sessioD  was  aLctuuBilly  sued  out — 

fn  ^ecSS^L  '^^^  ^^®'^^'  that  the  lessor  of  the  plaintiiF  died  on 

[BnUer^s"  *'*^  ^^t  of  ^Iqrcb;  after  which  event,  the  writ  of  poises- 
X  Vin.  51.]      sioti  was  taken  out.    But  it  was  tested  on  the  last  day  of 

Uie  preceding  tlilary  I'erm  ;  returnal&Ie  on  the  ^rstday 

of  tjie  following  JCos/erTemi.  , 

'     .Master  Omen  cesHiiiecI  ^^  Uiat  t'his  proc^ing  was  re- 

1    S^^i^^  ^"*^  he  jjaitji  t|)at  it  would  Imvje  "been  so  m  any 

L  *^'^  J   'Other  case,  as  weu  as  In  an  ejeqtfnent ;  by  reason  of  the 

writ's  relation  to  its  teste. 

loSi  *  ^d*^'  d        "^"^  CouBy  were  clpar^  *f,  that  the  proceeding  wa«  re* 

8tet.Car.  «.c.]  *'  gular.'*    And  they  thougJit  the  circumstances  of  this 

That  tiie      casc  did  not  intitle  the  defendant  to  any  extraordinary  fa^ 

?ff^  dcf^^**""  ^^"''     ^^^^  is  an  ejectment  1)1  ought  by  John  Doe;  and 

<kio^«ftfr  T«r-  ^^  defendant  does  not  sliew  t\mi  John  Docp.  the  plaintiff 

meu  shall  aot  in  this  action^  is  dead.<o)  However,  the  ies^al  rewlion  to 
jibetctheittt 

it ^dcfcaoit lie  »— •.  ■  ■. ■ .  • .  .^      ..  ■ . . 

eoiered  wiAbiii    #k 

two  terms.  (o)This  IS  B  very  extraordinary  reanoning  indc<$d,  when 

every  one  knAWs  that  the  p4alntifl*  in  ejecttnent  \n  merely 
nommaf,  and  in  all  probnbtlfty  was  not  defKrrlbed,  of  sny 
particular  place ;  and  th(Mi  any  one  of  that  name,  who 
was  aiivt  w6Bhl  be  ^ofKcrent,  sujUyositig  th«  law  would 
allow  the  ^liegation  of  the  dnath  or  a  nominal  pla)nt»ff*in 
ejectment,  wjnch  clearly  it  will  not ;  and  in  Sir.  899. 
whene  evror.  wa«  brought  on  a  judgment  in  ejectn^ent^  and 
the  error  asngned  was  the  death  of  the  plaintiff^  befctt; 
tke  diB}f  of  iV^r  P.  tfeCoun  set  it  Biide,  and  yirdered  the 
aHomey  to  skew  leaa^  why  there  cibMld  nM  be  an  atlteli- 
menti  agf»ir>st  Um  ;  fbf^  they  MM,  <\X  traft  to>  dofest  the 
'^  pVfNMdiii^s  {MMMed  by  ttire  Oourf^  t«  try  the  right, 
'^  and  every  body  knows,  that  the  pMfttiff  il  but  noimMil ; 
'^  or  if  a  real  person,  yi^i  his  release  is  a  contempt."' 


»> 
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tbe  day  of  the  teste  19  proper* to  be  supported,  in  maia-       1766t 
Icnance  of  a  writ  of  possesision  oa  a  judgment  in.  ^/ecf«* 
matf.  D9E 

The  Rule  was  discharged  with  cost^.  t. 

Ro£» 


Farmer  versus  Sir  S^bbrt  Darling.  n^uw!*^ 

0?f  T^ur^oy  last^  Sir  jRef cAer  Norton^  on  tefialf 'of  ^$50  dama^^ 
the  defendant,  moved  for  a  new  trial,  and  to  set  aside  ntcnmi  a  She- 
the  verdict,  which  had  been  given  for  the  plaintiff  in  an  \^^l^  •  ^ 
action  for  a  malicious  prosecution,  with  £^2!iO.  damages,  cation  not 
at  the  Middlesex  sittings  at  Ntii  Firms  befdre  Lord  M  avs-  excewi  ve. 
FiEi^D,  on  the  I5th  instant  f^,^  *^'*" 

His  objections  were — Ist.  Tli'atthe  ddtrfages  were  eX"' 
cesstve;  Sdly.  That  the  verdict* was  agaiii^rer/rfeiwcc. 

Ifehad'a — 

Rule  to  shew  Caa^^ 

Lord  ManapisiH  now  reported  the  evidences- 
it  was  an  action  for  a.  iraa^/c»8U|9roj«i»itfofiof  the  pfaiiBi* 
tiff,  by  twiO  indictments  for  AttifiBnce^;  one,  byacurain); 
the  other^  by  his  potdtenir'sjard ;  both 'of •  them  nesnrthoi 
pmBecnlor's  heuM ;  upoil<;whidi'  indictments  the  tken* 
defoKbmt  and  nqiw  tphnntifftfaadibeen^racquitted* 

Jt  appeared,  upon  the  report  ^^thattliere  was  malico^ 
^^  implMft  'y^  AwL  it  appifaBtd^  that  the  plaintiff  had  ac- 
tually and  bond  fide  prnd-^j^lM*  imdekni'mg  himself 
agaasst  the.  two  indictmrats; 

His  LoRBamp  said,  be  toldthe  Juvyy  tbm(  the  foun^; 
dstiofLoftUkaotioa-wlas  malijOb;  which' nnist  benithep 
ij^press,  or.  impHedy  and  he  acquainted  thenv,;  that  tbeyi 


»■  ..^n  ■     ^«         ■»         II       »     I  ■■  4»' 


S.  p.  Salk.  360*  ace*  like  point  where  an  action  for 
mesne,  mAUyff^  brdught  in  the  name  of  the  nomtdkf 
tilaitttifiVso  kfaJF  agp  av  li'r/ri  and  9:Jdc.  3.  B:  JR.  SUm^ 
ii%.^  aiia  in  S  Bdrrtts^  where  an  ejectment  wats  bf bUffhl 
in  <&e  lomie  of  tme  JacxA  JUS^,  of  St:  Iriesy  Cam.  JtSm^ 
Yeoman,  as^phiiotiff ;  and  it  was  proved,  that  th^6  Was 
a  ittl  pdrsM  answerrit^  .that  nttme  aind  descriptibn,  yet 
three* Jiii%es  hdd\thkt ttiie  proceedings  weveto  66^0^^ 
&fed.{^tiufy/as  i^ctitidns  and  not  real ;  and. that  Jt^^^ 
ilfee^  A  'Strliesi^atBMy  other  person  in  faumad  n4tiA'e« 
knot  tb  be  ttdi^  to  be  ttte  leal  pkintM";  jmi  they  hekl 
tUt  the  namJiHt^s^tiffi  ^^  casual  ejector  stand.in  thfr 
dbie  m^  f  tfaiit  <&i^  iMmioal  i^lainticrfcanttot  reUase  iW 
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1766        were  wo(  obliged  to  give  all  Uic  jBHO,  expended  ;  or,  they 

img*/// (on  the  other  hand)  give  vwre^  if  they  should  sec 

Farmer     it  proper  to  do  so.  Hc*i»id,  he  left  it  to  the  Jury,  to  con- 

V-  sider  of  the  implied  malice,  from  the  groundlessness  of 

Darling,    the  prosecution. 

r*J972  1         ^^^   Fletcher  Norton,  Mr.  Morton  and  Mr.  Recorder 
^  -'     E//re  now  argued  on  behalf  of  the  defendant,  for  a  new 

trial. 

Tfiey  said,  there  was  anoUier  requisite  to  the  mainte- 
nance of  this  sort  of  action,  besides  malice  ;  it  was  also 
necessary  to  prove,  "  that  the  indictment  was  causeless 
^         ^^  and  without  any  foundation  J*'*     Both  these  are  essential^ 
and  necessary  to  oe  proved. 

-As  in  a  writ  of  conspiracy ,  falsitj/^  is  necessary  to  be 
charged ;  so,  in  this  case,  malice  amine  is  not  sufficient : 
it  must  a  Iso  be  a  prosecution  without  ani/  foundation.  These 
are  ivfo  independent  essentials  to  the  roaintrnance  of  this 
action ;  there  must  be  both  malice  afiri  fa i^ity. 

Wr  admit  there  was  some  evidence  of  malice;  but  it 
was  proved,  by  sufficient  evidence,  to  ite  a  nuisance. 
Therefore  there  was  a  probable  cause  for  the  indictments  : 
and  if  there  was,  then  the  prosecutor  is  not  liable  to  this 
action  for  a  malicious  prosecution ;  whatever  motive 
might  induce  the  prosecutor  to  indict  tlie  pnrson  guilty 
of  the  offence.  It  woukl  be  of  dangerous  consequence, 
to  make  a  prosecutor  liable  to  this  action,  where  there  is 
a  probable  cause  for  indictiuj?  an  offender. 

Secondly — ^The  damages  are  excessive.   And  the  Court' 
may  grant  a  new  trial  in  matters  ot  tort. 

The  bill  of  jg  1 40.  was  greatly  over^charged in  many  ar- 
ticles. It  ought  to  have  been  proved  to  liave  been  pro- 
perly  paid,  as  well  as  bond  fide.  But  this  bill  is  not  so. 
Vor  some  articles  in  it,  there  were  no  vouchers ;  and  some 
of  them  are  too  general ;  as,  (for  instance),  "  sundry  ex- 
"  pences,  fourteen  guineas.'* 

The  Counsel  for  the  defendant  allcdgcd,  that  seventeen 
witnesses  proved — "  that  the  nuisance  existed /\  one  of 
whom  was  the  Foreman  of  the  Grand  Jury.  And  they 
dsoallcdged,  that  it  was  fully  proved,  ^*  that  .Sir  Roberi 
^^  Darling  did  thinks  and  had  gop£frea5o;i  to  think,  that 
^^  it  was  a  nuisance.^^ 

Besides,  Farmer  himself  was  the  occasion  of  its  running 
to  so  great  expence;  for,  the  indictments  were  found  at 
Hicks' s  Hall/  and  he  removed  them  hither,  by  certiorari. 
It  was  he  also  that  moved  for  a  viciei ;  to  which  Sir  7^- 
bert  D.  consented,  whe;i  he  nep^ecl  not  to  ha.ve  done  so. 
The  defendant  in  the  prosecution  could  not  suffer  any 
[  1973  J  /more  damages  than  the  t»o;feyo££^o/|)OcA:e/.  There  could 
foe  no  iojury  .biUio  bis  property  ;  ineire  was  none,  to'  his 
fame,    tie  could  be  intilled  to  oo  compensatior  for  any 


Michaelmas  Term  7  Geo.  3.  B.  R.  1973 

thing  else  but  pecuniary  damas^e  ;  and  the  Jury  could        1766. 
lake  nothing  further  into  their  consideration,  as  the  mea* 
nirc  of  the  damages  they  were  to  give.     1  Salk\  13,  ^'a-     Farmer 
ui  Ycnxrs  Hoberis,  v. 

Mr.  Stozot  and  Mr.  Wallace  contra^  for  the  plaintiff,  Darling. 
denied  the  damages  io  be  excessive  at  ail;  ranch  less    [Bulleri4.] 
against  a  man  of  great  fortune :  which  a  Sheriff  of  Zon* 
dm^  tliey  said,  must  be  supposed  to  be,  at  least  as  far  as 
j£  15000;   for  otherwise,   he  might  have  been  excused, 
from  serving  th^  office  by  swearing  himself  off.     This 
prosecntion  of  the  indictments  wiis  at  the  peril  of  the 
defendant's  trade :  which  would  have  been  destroyed,  if 
the  prosecution  had  succeeded. 

Dpon  the  z^Ao/e  evidence,  we  proved,  and  the  Jury, 
believed,  that  ths  indictments  were  gwundUesSj  as  well  as 
malicious, 

Io  such  an  action  as  this  is,  the  Court  can  not  measure 
the  damages  by  any  certain  rule  :  they  have  none  to  go 
by.  The  articles  in  the  bill  of  costs  were  all  of  them 
necessary  expences  to  the  plaintiff,  iu  order  to  defend 
himself  against  these  indictments;  and  were  ready  to 
have  been  proved,  if  objected  to  at  the  trial :  and  the  * 

whole  was  proved  to  have  been  bond  fide  paid.  And  he 
had  reason  to  remove  them  from  a  Court  where  the  pro* 
srcutor  would  have  been  upon  the  Bench. 

The  distress  and  vexation,  and  all  the  inconveniences 
the  plaintiff  Was  put  to,  may  fairly  l>e  tiiken  into  the  con- 
sideration of  his  damages,  as  wt^ll  as  the  pecuai.iry 
expences. 

Lord  Mansfield — 

This  action  is  for  a  malicious  prosecution,  without  a 
probable  cause. 

1  can  not  say  that  the  Jury  have  done  wrong  here,  in 
finding  that  the  indictments  were  preferred  without  pro- 
bable cause* 

This  drain  was  an  ancient  drain.  The  fault  arose 
above  and  below  Farmer^ s  part  of  it.  His  brick-drain 
was  cleaned,  and  clear.  The  gist  of  the  indictment  was 
^  that  he  did  not  lower  his  drain.*'  He  had  no  need  t# 
doit. 

The  verdict  was  not,  in  my  opinion,  against  evidence. 

The  next  prosecution  was  for  the  feeding  the  fowls.     [  1974  1 
And  I  can  not  say  that  the  Jury  had  no  reason  to  find  this 
likewise  to  be  an  indictment  without  probable  cause. 

Every  stench  is  not  a  nuisance :  nor  is  every  noisom 
trade  a  nuisance  in  evety  place  ;  though  many  of  them, 
are  Jiuisances  by  reason  of  their  locality.  This  w;is  an 
ancient  trade,  long  carried  on  in  this  place ;  long  before 
Six  Robert  Darling  came  there.  He  comes  and  buijds  a 
llouse  near  it,  in  a  place  that  wasUbrmerly  a  poultry- 
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Sa  that  the  condiision  does  not  follow,  ^^  that  it  was  a 

FA-mrcA     ^^  HkisoHce.^^    And  the  Juiy  had  a  ticw.  -Therefore  f 

y.         can  not  say,  that  the  Jurj  had  no  reaaohtb  take  the 

Darlikg^.    pobsecntion  tobe  groundless. 

Ais-  to  the  excessirenfss  of  the  damages — H  docs  not 
appear  by  the  yerdict,  how  fur  the  Jury  gaye  it  upon  the 
biU;  and  how  fiir,  upoii  the  whohi  circunisiancef  c(  tb9 
case  taken  together; 

The  end  mid  tendencj'of  these  two  indiotments  was  to' 
drtyc  this  plaintiff- from  Jiis  basinet  of  i  ponUerer,  after^ 
baying  long  carried  it  on.  Tbis  wai  *s woni>  to  have  beeii  ^ 
the  prosecutor^s  yiew  in.  pceferring'thbm.  And  tbey: 
mimk  aflbct  the  nm,n?s' credit. 

Tliete  are  many  ciorcaniikUUf ces :  which  make  it  rcasmi-' 
able,  not  to  indulge  the  present  defendant  in  sending  itta 
^arnewlltij^ation^  only  to  abate  the  quitfitwn  of  xirn  da- 
'  nraes,  wheit  he*  boa -been  so  much  intbc  wtons.- 
Therefore  be  wa»  tmirtst  ^grantiftg  a  new  trial* 

TheTHKtx  oih^  JutfOEsentifeir  agreed -with  hn^ 
Lordship  in  both-  poind ;  and  'expressed  tmir  sentiteenlsi 
at  lai^toTtbe  same  efltet;  They  lik^Mse  a^eed  widi' 
Sir  Neicher  NvrMi^  as  to-  the  gtbatiAs  of  tbis^fiori  of 
aetionr;  tis;  ^^  That  nin/Jee^  (crhMf  espress  or  iraprtieS;)i 
^^  and  the  want  of  jptoMle  cause' mVL%t  butk  coacm.** 
But  they  were  clearlV  of>'opintoil^  that  it  appeansd  vdbn 
the  whole  slate  of  the  eyidence^  .that  in-  tois^  eake'tne^ 
did  both  concur.  Therefore  they  tbboght  the  nikt 
ought  to  be  discharged ;  botK  objections  being  sufficiently^ 
answered. 

Pef  Cur;^  utitttlhiMisly— 


[See  6  Mody 
t5  Si  73. 

accord.] 
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Tuesday  S5Ui 
Nov.  1766. 

M«te^o#the> 
Rolls  may 
grant  concor- 
rent  leases 
daring  the  last 
7  years  oi  a 
former  lease, 
and  atany  time 
take  orsarren- 
der  and  renew 
for  21  years. 


^  ILSON, '  Widow,  trrstts  Sir  I'moiias  SeveJll,  fitint* 
Master  of  the  Rolls.  (S.  C.  L.  BL  617.) 

*  # 

''l^^jhfi^  was  a  Questioo^  coucerniosr^^tbe,  yal 
•*-    leases  made  hj  SSf  Tntnnm 
the  Rolls  ;  oue^^iii  1755 ;  t|Ie  oi]|er,  in  .1768.^^       ^  . 

It  bad  been  long. and  ofleii'migated;  aud^lu  dij^ii?^u| 
sfiages*.  J  .,..,,       ', .    .1,4 

It  first  came  be^^e  tlui  'Couih;  jaj^^  Y^^ 

in  an  fsjectm^ brpugj^t ^^^9^J0P^  ton tiedj 
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nrgmed  by  Mr.  Ashursi  for  the  plaintiiF,  and  by  Mr. 
Dumdng  for  the  defendant,  on  Friday  Xbih  November 
1765,  after  which  it  8tood  for  further  argument*  And 
OQ  Thfittdaj^  iSd  January  1766,  Lord  Mansfibld  men- 
tioned, that  it  mi^bt  perliaps  be  desirable  to  the  parties,- 
to  have  it  judicially  determined,  ^^  uhiek  of  the  two 
^^  leases  (vix.  of  1755,  or  of  176^,)  was  the  subsisting 
'^  lease  :*'  which  question,  as  the  matter  then  stood, 
might  happen  not  to  l)e  determined.  He  proposed,  there* 
fore,  to  baye  that  question  brought  before  tne  Court,  at 
the  same  time  with  the  other,  by  a  fictitious  issue. 
Which  bir  Fletcher  Norton^  on  behfilf  of  Sir  Thoma% 
Sewellj  and  Mr.  Dunning^  on  behalf  of  the  defendant 
Wibonj  then  agreed  to. 

Afterwards,  on  Thursdai/  Gth  February  1766,  on  Lord- 
Mi  vsFieLn's  inquiring  ^^  what  was  become  of  thbcase,"- 
Sir  Fletcher  Norton  answered^  *^  that  the  issue  was  be- 
fore Counsel."  He  added)  that  he  believed  they 
should  drop  the  verdict,  and  proceed  upon  the  issue.* 
Lord  MAvsriELD  replied,  that  he  thought  they  were 
fight. 

Accordingly,  a  feigned  bsue  was  settled ;  and  a  8pe« 
eial  verdict  found  upon  it. 

It  mnst  be  noted,  that  in  this  new  method  of  proceed* 
ing,  the  names  of  the  plaintiff  and  of  the  defendant  were 
reversed.  Sir  Thomas  Sewell  was  the  lessor  of  the  {dain* 
tiff,  «pon  the  former  proceeding;  and  Wilson^  the  de* 
fendanti  but  now,  Wuson^svtxAoyf  was  made  plainliff; 
and  Sir  Thomas  SezceUj  defendant. 

The  feigned  issue  was  upon  a  supposed  wa^^r  eon* 
ceming  tfa^  two  leases.  The  declaration  contained  two 
counts  ;  and  issue  was  joined  on  each.  In  the  former, 
Afary  PfUsauiB  alledged  to  have  affirmed  ^^  that  the  lease 
'^  of  1755  was  a  good  valid  and  subsisting  lease  for  the 
^^  then  residue  of  the  term !"  which  Sir  Thomas  Sewell 
denied.  In  the  latter,  she  is  alledged  to  have  affirmed 
the  like  ponceming  the  ieaae  of  1762  :  which  Sir  Thomas 
also  denied.     So  tiiat  issi^e  was  joined  On  both  counts. 

The  special  verdict  finds,  as  follows.  First,  it  finds 
the  Act  of  Parlbment  made  on  the  95th  of  April  Asmo  18 
Car.  Regis  9di,  No.  49^  ^'  An  Act  impoweriuff  the 
^^  Master  of  the  Rolb  for  the  time  being  to  ipake  Itasea 
^^  for  years,  in  order  to  new-build  the  oM  houses  belong* 
^  ing  to  the  Rolls.''  Which  Act^aftev  Reciting  «^  that 
^  the  Mansion-House  ground  and  teqements  wiib  the 
*^  appurtenances  belongii^g  to  the  Master  of  the  Rolb 
^^  aa  Master  of  the  Rolls  are  mmch  out  of  repair,  and  n<rt 
^  capable  of  improveoient  in  regard  the  .former  Masten 

of  the  Rdl^  were  not  enabled  to  giapt  such  leasts  m4 
Vol.  IV.  E 
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^^  for  such  terms  as  migbt  cincourage  tenants  to  build  and 
**  to  repair;'*  does  therefore  enact  **  that  the  Master  of 
^^  the  KoUs  for  the  time  being,  and  his  successors  Mas- 
^^  tersofthe  Rolls,  shall  have  good  right,  full  power 
^^  and  lawful  authority,  during  tne  time  he  or  they  shall 
^^  continue  Master  of  the  Rolb,  by  writing  indented 
^<  under  hand  and  seal,  to  grant  and  make  leases  for  one 
**  and  foTly  years  or  for  any  lesser  term,  to  commence' 
^^  from  the  making  of  any  such  leases,  of  all  and  sin« 
^^  gular  the  premises  or  any  part  thereof,  (the  Chappel 
^^  of  the  Rolls,  with  a  convenient  mansion-house  court- 
^^  yard  garden  stable  coach-house  and  other  out-houses 
^^  and  buildings  fit  for  the  use  and  habitation  of  the 
^^  Master  of  the  Rolls,  only  excepted  :)  which  lease  and 
'^  leases  so  to  be  made  shall  be  good  and  effectual  in  law 
^^  toall  intents  and  purposes,  as  if  such  Master  of  the  Rolls 
^^  for  the  time  being  as  shall  so  make  the  same  had  been 
'^  seised  of  the  premises  of  a  good  estate  in  fee-simple. 
^^  Provided  that  in  leases  where  provision  is  made  for 
^^  new-building  of  houses  or  tenements,  the  yearly  rent 
<<  of  twenty  shillings  at  the  least  shall  be  reserved  upon 
^^  every  lease  of  siich  a  quantity  of  the  said  premises  ^as 
<^  shall  be  set  out  and  assigned  by  the  Master  of  the  Rolls 
'^  for  the  time  being  for  any  one  house  or  tenement  to  be 
^^  built  upon;  and  that  in  leases  where  there  is  no  pro- 
^^  vision  for  new  building,  the  like  usual  rent  that  hath 
^^  been  paid  or  reserved  for  the  greater  part  of  seven 
•*  years  now  last  past,  or  more,  shdl  be  yearly  reserved. 
^^  Provided  also  that  the  Master  of  the  Rolls  for  the 
^^  time  being,  or  any  succeeding  Master  of  the  Rolls, 
^^  after  the  premises  have  been  once  letten  according  to 
^^  the  power  given  as  aforesaid,  shall  not  grant  or  make 
^^  any  new  or  concurrent  lease,  until  wUhin  seven 
*^  years  of  the  expiration  of  the  lease  then  in  being ; 
^^  nor  for  any  lesser  rent  than  was  reserved  upon 
^<  the  former  lease ;  nor  for  any  longer  term  than  for 
•'  the  term  o(one  and  twenty  years  from  the  making  of  such 
"  lease:' 

Then  the  verdict  finds  the  arrant  of  the  office  to  Mr. 
Vemey.  dated  9th  October  12^G.  2.  And  that  the  said 
«/Mit  Yemeyy  so  being  Master  of  the  Rolls,  in  pursuance 
of  the  power  and  authority  given  him  by  the  said 
Act  of  rarliament,  afterwards  and  before  the  making 
of  the  lease  in  the  first  count  ntentioned,  to  wit,  on 
]8lh  March  1740,  did  make  a  lease  to  Mr.  Robert 
JffaHey  and  Mr.  Charles  Frewen^  (the  tenor  of  which 
lease  they  find,)  of  a  part  of  the  premises  (Serjeant 
Skinner's  houte,>  for  SI  years  from  tne  makii^ ;  at  the 
yearly  tent  of  thiiee.  pounds;.   And  the  Jury  mid  these 
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to  be  the  same  premises  as  aie  specified  in  the  decia*  .1T66. 

ration*  Wilsok 

The  Terdict  then  finds  the  death  of  Mr.  Vemevj  on  v.    ' 

lOth  August  1741  ;  and  the  grant  to  ^  Sir  Thomas  Clarke  Sewell. 

dated  29th  Ma^  27  (r.  S.  •  s.B.  Sir 

,     .        '         «  T.  C.  wai  not 

we  iimnedute  Snccessor  to  Mr.  Vcrncy.  For  Mr.  Justice  William  Fortiicuc,  third 
Judge  of  C.B.  succeciied  him,  in  Michaelmas  Term  1741.  He  died  on  I6t)i  December 
1749;  and  wa.^  sncceeded  by  Sir  John  ^tt^nge.  Sir  John  Strange  died  on  Ittth  May  1754  : 
And  Mr.  CUrke  kissed  hands  and  was  knighted  op  the  18th  May  1754. 

It  then  finds,  that  Sir  Thomax  Clarke^  so  being  Master 
of  the  Rolls,  in  pursuance  of  the  power  and  auf  horitr 
given  him  by  the  said  Act  of  Parliament,  did  on  9th 
June  1755  make  a  lease  to  Mr.  Chatles  Deaves  and  Mr. 
John  Harrison^  (the  tenor  of  which  it  foand|)  of  the  same 

!>remises  (then  in  the  occupation  of  Sir  Samuel  Prime^) 
or  21  years  from  the  making ;  at  the  yearly  rent  of  three 
pounds.  This  lease  not  onlpr  recites  the  Act  of  Parlia* 
meat,  (which  was  also  recited  in  Mr.  VeTnev*s  lease,) 
but  it  also  recites  Mr.  Verney^s  lease  Xo  Harliy  and 
Frewtn^  and  ^^  that  n#ore  than  fourteen  ^ears  ofit  are 
"  already  elapsed  ;  so  that  the  said  lease  is  at  this  time 
"  xcUhin.  lest  than  seven  years  #/  expiring J*^  And  the 
Jurors  find  this  lease  of  9th  June  1755  to  be  the  same 
lease,  and  comprizing  the  same  prepnises,  as  are  mentioned 
)n  the^rsl  count  of  the  declaration. 

They  find  that  JoAit  ffarrison  died,  after  the  execution 
of  the  said  indentqre  of  9th  June  1755,  and  before  the 
IREecution  of  the  indenture  of  lease  next  after  mentioned ; 
to  wit,  on  1st  September  1755 ;  and  Charles  Deaves  sur* 
yived  him. 

Tl>^7  further  find,  that  the  said  Sir  Thomas  Clarke^  so 
^inff  Master  of  the  Rolls,  did  afterwards,  to  wit,  on  5th 
Sanuary  }762,  make  a  certain  other  indenture,  pur* 
portme  to  be  a  lease  bet^yeen  him  the  said  Sir  Thomas  r  1978  1 
OorrX'f  and  Samuel  Seddon  and  the  said  Charles  Deaves, 
(which  they  also  find  the  tenor  of,)  demisine  the  same 
premises  to  tHem  fof  21  years  from  the  making ;  at  the 
yearly  rent  of  three  pounds.  This  lease  likewise  (as  well 
ms  the  fiormer^  of  9th  June  1755,)  recites  the  Act  of  Par* 
liament,  and  Mr.  Vemeys  lease  to  Harle^ and  Drewen'/ 
and  ^^  that  more'  than  fourteen  years  of  it  are  already 
^^  elapsed;  so  that  the  said  lease  is  at  this  time  within 
**  less  than  seven  years  of  expiring.^*  And  they  find, 
that  this  indenture  of  5th  January  1762,  is  the  same  in* 
denture  as  is  mentioned  in  the  last  count  of  the  declaia^ 
tion  ;  and  the  premises  comprized  in  it,  and  in  the  lasise 
dated  18th  March  1740,  and  in  the  lease  of  9th  June  p-^  . 
1755,  are  one  and  the  same  premises.  And  they  find  diitcascamt- 
Ibat  Seddon  nnd  Dit^es  djd,  at  the  time  of  the  execution  nMt  to  i  Bot. 

p  9  *  ,t  at4.] 
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1T68.       of  tilt  taid  indentare  of  lease  dnied  5th  January  1762^ 
execute  a  counter-part  of  it  to  Sir  Thomas  Clarke. 

They  find,  that  Mr.  Deaves^  the  then  surviving  lessee 
in  the  lease  of  9th  June  1735,  afterwards  did  make  an 
indenture  of  surrender  between  him  and  the  said  Thomas 
Clarke  3  which  indenture,  under  Deaves^s  seal,  and  duly 
executed  by  him,  was  produced  in  evidence,  and  is 
found  in  hasc  Verba.  It  is  dated  4th  January  1762» 
This  surrender  includes  many  other  Rolls-leases  besides 
the  subject  of  the  present  question  :  and  it  recites  ^^  that 
<^  they  were  made  to  Deaves  and  Harrison^  in  trust  for 
^^  Sir  Thomas  Clarke  his  Executors  and  Administrators ; 
'^  and  that  ^Tormon  was  dead,  whereby  the  estate  and 

interest  became  vested  in  Deaves  in  trust  as  aforesaid ; 

and  that  Sir  Thomas  Clarke  was  desirous  that  they 
<<  should  be  surrendered  to  him,  the  better  to  enable  him 
^^  to  grant  new  leases  thereof."  And  they  find  thM  Sir 
Thomas  Clarke  accepted  of  this  surrender/  And  they 
find,  that  the  said  indenture  of  lease  dated  9th  June  1755, 
of  the  premises,  to  the  said  Deaves  and  Harrisony  is  one 
of  the  udentures  of  lease  mentioned  in  the  said  surrender, 
and  thereby  surrendered  by  said  Deaves  to  Sir  Thomas 
Clarke.  But  they  find^  that  the  said  indenture  of  sur^ 
render,  though  bearing  date  and  purporting  to  be  mad^ 
the  fourth  day  o(  January  1763,  was  not  in  fact  axi^ 
'        cuTED  until  and  upon  the  fifth  day  of  June  I764» 

They  find,  that  Sir  Thomas  Clarke  died  on  Idth  iVb- 
vember  1764 ;  and  the  King  granted  the  office  to  Sir 
Thomas  Sewcll,  by  his  Letters  Patent  under  the  Great 
Seal,  bearing  date  the  4th  of  December  in  the  fifth  year 
of  his  reign.  And  they  find  the  premises  to  be  part  of 
the  estate  belonging  to  tlie  office  of  Master  of  the  RoUsi 
and  mentioned  in  the  Act  as  belonging  to  the  Master  of 
the  Rolls  for  the  time  being,  as  Master  of  the  Rolls. 
[  1979  3  But  whether,  ^c.  If  it  shall  seem  to  the  Court,  that 
the  lease  mentioned  in  the  first  count  was  a  good  valid 
and  subsisting  lease  for  the  then  residue  of  t1ie  term,  then 
tbev  find  so,  and  assess  the  plaintiflTs  damages  at  jglO* 
•  and  costs^  40j.  And  they  nnd  the  like^  as  to  the  lease 
mentioned  in  the  second  count.  But  if  it  shall  appear  to 
the  Court,  that  the  lease  mentioned  in  the  first  count 
wag  not  a  good  valid  and  subsisting  lease.  Sir.  then  thev 
find  ^^  that  it  was  i?dif,"  as  the  sa.id  Sir  Thomas  hath 
above  in  pleading  alledged.  And  the  like,  upon  the 
second  connt. 

The  very  short  state  of  the  case  is  no  more  than  this — 

Mr.  Vemey  made  a  lease  for  21  years  from  18th  Mard\ 

1740:  which  would  consequently  expire  on. IStbA/ortA 

4761.^    Sir  Thomas  Cfarke  made  a  leaise  of  the  same  pr^« 

.   mises,  on  9th  June  1755,  (or  21  years,  in  trust  for  him- 
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self:  and  on  5ih  January  176S,  he  made  another  lease  1766. 
oflbe  same  premises  for  SI  years,  intrust  for  himself. 
On  5th  June  1764,  there  was  an  actual  surrender,  duly 
ezecntcd  and  accepted,  of  the  lease  of  1755.  Sir  Thomas 
Clarke  died.  Sir  Thomas  Sewell j  now  Master  of  the 
Rolls,  disputes  the  validity  of  either; of  these  two  leases, 
of  1755,  or  176S.  All  this  matter  appeared  at  full  len^h, 
upon  a  special  verdict. 

Tne  questions  were  three — 

1st.  Wbetber  the  lease  being  made  in  trust  for  kirn" 
self  J  was  not  a  fraud  upon  the  trust ;  and  therefore  void. 

Sdly.  Whether  the  lense  of  176^  was  not  void,  be- 
cause there  were  more  than  seven  years  to  run,  of  the 
lease  of  1755. 

3d\y.  If  the  lease  of  1768  was  void,  whether  the  lease 
of  1755  was  not  absolutely  gone ;  either  by  the  implied 
surrender  in  1768,  or  the  express  surrender  in  1764.  (p) 

On  fV-Mby  81st  November  1766,  Sir  Fletcher  Norian 
argued  for  Sir  Thomas  Sewell:  and  his  argument  pro- 
'oe^ed  on  the  Tuesday  following:  Mr.  ilfor/on argued 
finr  the  mmiinal  plaintiff;  (for,  in  reality ,  the  dispute 
lay  between  .the  representatives  of  Sir  Thomas  Clarke^  and 
im  present  Master,  Sir  Thomas  Sewell.) 

And  <)n  this  latter  day,  rum  Coijet  delivered  their 
opinions  sertatim. 

As  to  the  first  point,  they  held,  tliat  its  bein^  m  trust  [^  ?^*  ^*^ 
fir  kimsdf  was  no  objection.    It  makes  no  difTereiice,  *^^^ 
with  regard  to  the  successor :  he  will  receive  the  accus^     f  IQBO  ] 
tomed  rent ;  and  if  the  lease  is  in  all  other  respects  regu« 
lar,  it  signifies  nothing  to  the  successor,  whether  one 
person  or  another  gets  the  beneficial  profit  upon  it. 

As  to  the  second  point,  (which  turned  upon  the  con- 
itrttction  of  the  Act  of  Parliament  of  13  C.  8.)--They  all 
held  that  the  lease  of  I76S  was  a  good  To/ie/and  subsisting 
lease.  They  thought  that  the  wmds  ^<  new**  and  *^  con* 
^  current,"  which  are  used  in  the  Act  of  Pteliamenty 
«MDil  the  same  thing ,  (except  Mr.  Justice  Hcwirr,  who 
did  not  deliver  any  opinion  on  this  question.)  They  did 
not  think  it  n«KM»sary  that  the  former  lease  miAt  tie  rsm 
out  within  seven  years  of  its  expiration  by  effluxion  of 
time^  (which  was  the  doctrine  that  Sir  Fletcher  NarUm 
would  have  advanced ;)  but  that  a  former  lease  might  be 


(p)  la  case  of  a  use,  Sheph.  says  it  is  void,  being 
agailMl  teason.  Touchstone  MO.  The  passage  ia  Step. 
is  tliia,  «js,  ^*  If  A  maka  a  lease  to  B  for  y^ars^  Knderiiu; 
*^  letaf,  to  hftte  and  to  lioU,  to  tlie'use  of  the  lessor,  tlus 
'^  use  is  void,  as  being  against  leasoq/' 
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surrendered  at  any  time,  and  that  a  surrender  was  as  mucii 
within  the  given  power,  and  within  the  intention  of  the 
Legislature,  as  effluxion  of  time ;  and  that  they  meant  no 
more  than  to  give  every  Master  of  the  Rolls  for  the  future, 
a>  protection  from  being  incumbered  for  a  longer  time 
than   21  yeavB,  by  the  leases  of  predecessors.     They 
.  thought,  consequently,  that  this  lease  of  1762  did  not 
break  in  upon  the  power ;  as  it  docs  not  charge  the  re- 
version longer  than  SI  years  in  the  whole.    And  it  was 
.observed  by  Lord  Mansfield  and  by  Mr.  Justice  He- 
.  WITT,  that  as  this  estate  was  in  houses,  it  might  happen  to 
be  very  inconvenient,  if  the  tenants  might  not  surrender 
their  leases  within  less  than  the  last  seven  years  of  their 
terms,  in  order  to  rebuild  their  houses,  in  cases  where  it 
might  be  necessary.    And  it  seemed  to  be  their  opinion, 
.  that  the  Master  of  the  Rolls  might  take  snrrenders  and 
mak^  re-grants,  Mies  guoiies  ;  and  that  bis  having  exe-« 
•cuted  the  power  once^  did  not  prevent  bim  from  repeat* 
ingit. 

. .    As  to  the  thiid  point— They  held  the  aeeifptance  of  the 
lease  in  1762^  to  be  an  *  implied  surrender  ot  (he  old  lease 

Jnl?55. 

But  they  seemed  to  agree,  tliat  if  the  lease  of  1769  had 
fiot  be!en  a  good  lease,  theo  the  acceptance  of  it  would  noi 
have  implied  a  surrender  of  the  former  one  of  1755.  For, 
it  was  not  reasonable  in  itself,  nor  could  it  be  the  intent 
.pf  the  parties,  that  an  acceptance  of  a  bad  lease  should  be 
An  implied  surrender  of  a  good  one.    This  is  not.oaly 
agreeable  to  principles  and  common  sense,  but  has  been 
determined  ;  it  was  so  resolved  in  the  case  oilJoyde  and 
Gregory/,  (which  is  best  reported  in  Sir  WUlianx  Jones 
.40.5,  406.). t    If  a  surrender  is*  intended  for  a  particular 
purpose  ;  and  that  purpose  the  only  motive  oi  it,  iails  % 
Jhe  aurrendcr  ousht  to  fail  too.  {q) 
\  ,♦  Upon  the  whole-^ 
.    The. Court  concurtcd  in  giving 
1    Judgment  for  the  plaintiff,  upon  the  issue  on  the  vali- 
.dity  of  the  lease  of  1762 ;  and  for  the  defendant^  upon  the  ' 
issue  on  the  validity  of  the  lease  of  1755^ 


(9)In20  Vin.  128.  vl,  6.andlS5.p/.  13. the  distinction 
is  where  tlie  second  lease'  is  void,  and  where  yoidable  ; 
that  in  the  latter  case  it  is  a  surrender,  (but  it  is  unrea- 
sonable  it  should,  unless  confirmckl ;  but  in  the  first,  not) 
Vid.  Post  2213.  The  same  distinction  if6s  taken  and 
kllorwed  by  Lord  Hardwicke,  Re^:  versus  Duffm.  S.  P, 
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Lake,  £^q.  Sheriff  of  Hertfordshire,  vers.  Tubneb  and 

Harley,  Esq.  (Roll  498.) 

•  • 

nnms  was  an  action  of  debt  for  £464.  7  s.  6d.  ujjon  crown  not 
-■-    the  Statute  of  29  Eliz.  c.  4.  "  to  prevent  extortion  bound  by 
"  in  cases  of  execution,'*  brought  by  the  plaintfff,  as  w  El«.  c.  4. 
Sheriff  of  Ifcrtfordy  against  the  defendants,  Sheriffs  of  SSlfipJund. 
London i  for  his  poundage  upon  a  Testatum  Capias  ad  sa*  ue. 
tisfaciendum  prosecuteq  by  them  out  of  the  Court  of  Ex-  P^  I-^w  U 
chequer,  a^inst  one  George  Gibbs,  for  a  debt  ofjB18,47S.  "  o^JS^^gJ 
2i(.  at  their  suit,  as  the  iCing^s  Debtors;  upon  which 
writ,  the  plaintiff  had  arrested  the  said  George  Gibbs; 
whereby  he  became  intitled  to  demand  and  have  of  the 
defendants  the  aforesaid  sum  of  £464.  7  ^.  6  (f.  that  is  to 
say,  twelve  pence  for  every  twenty  shillings  of  j£100. 
Parcel  of  the  said  debt  and  damages,  and  six-pence  for 
every  twenty  shillings  of  the  residue  of  it. 

The  defendants  in  their  plea  set  forth  a  prosecution  by 
the  Attorney  General .  on  behalf  of  his  Majesty,  in  the 
Coart  of  Exchequer  against  Charles  Gibbs^  for  Custom- 
house forfeitures  and  penalties;  whereupon  Exchequer 
process  issued  against  the  said  Charles  Gibbs,  directed  to 
them  ;  by  virtue  of  which  process  they  arrested  him,  and 
took  bail  for  his  appearance.  That  George  Gibbs  was 
his  surety  upon  this  occasion,  and  executed  a  bail-bond 
to  them  in  the  sum  of  £18,473.  S;.  conditioned  for 
Charles  Gibbs^s  appearance  at  the  return  of  the  writ. 
That  Charles  did  not  appear.  Whereupon  they  put  the 
bail-bond  in  suit  in  the  Exchequer,  and  recovered  against 
Oiarles  the  said  jf  18,473.  2  s.  debt  and  56^:  Sa.  da- 
mages; and  upon  this  judgment  they  prosecuted  the 
saia  Testaium  Capias  ad  satisfaciendum  against  the  said 
George.  And  they  aver  ^^  that  the  aforesaid  judgm<ent 
.  ^^  against  the  said  George  Gibbs  was  had  and  obtained, 
<<  and  the  said  writ  of  Capias  ad  satisfaciendum  was  pro- 
^^  secuted  by  them,  at  the  instance  and  on  the  behalf  and 
^^  account  and  for  the  benefit  of  his  said  Majesty,  and  at 
f'  his  said  Majesty'^  costs  and  charges  ;'*'*  whereof  the  r  jggg  i 
'said  Bibjf'e  Lakcj  (the  plaintiff,)  at  the  time  of  the  delivery     ^  ^ 

of  the'said  writ  to  him  to  be  executed,  had  notice. 

To  this  plea  the  plaintiff  demurred ;  and  the  defendants 
.'  joined  in  aemurrer. 

Mx.  Ashurstf  on  behalf  of  the  plaintiff)  argued  that  this 
\  was  a  bad  plea. 

Nothing  a|>pears  to  vary  this  case  from  the  general 
rule. 

b4 
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1766.  1st.  Tbis  is  t?o  trust  for  the  crown. 

2d\y.  This  Court  will  not  take  notice  of  a  trust. 
Lake  First— The  Act  of  23  H.  6.  c.  10,  k  i-  does  not  make 

V.  the  Sheriff  liable  to  an  action.    2  Sffund.  59.   Posteme 

Turner,  versus  H ansan  and  Hooker j  Vic\  Midd.  2  Mod.  \77. 
Ellis  versus  Yarborough.  I  Mod,  239.  Page  versus 
Tulse,  The  not  bringing  in  the  body  at  the  return  of  the 
writ,  is  not  actionable  ;  it  is  an  offence  against  the  Coart 
only,  and  amerceable  by  them.  The  Sheriff  is  not  there- 
fore considered  as  a  TVustee  for  the  party  ;  nor,  in  this 
case,  for  the  crown.  There  is  no  difference  between  the 
case  of  .the  crown,  and  the  case  of  the  subject. 

This  was  so  before  4  Ann.  c.  16.  (which  made  bail- 
bonds  assignable.)  That  act  makes  no  alteration ;  it  does 
not  oblige  the  plaintiff  to  take  an  assignment  of  the  bail- 
bond.  His  remedy  still  is,  by  moving  for  issues.  The 
bail-bond  belongs  to  the  Sheriff;  he  t^es  it  for  his  own 
indemnity. 

Secondly — This  Court  can  not  take  notice  of  a  trust. 
And  here,  the  Crown's  interest  does  not  at  all  appear  to 
the  Court. 

Mr.  Wallace  contra^  for  the  defendants. 

The  Act  of  Parliament  upon  which  this  action  is 
founded,  is  29  Eliz.  c.  4.  But  the  Crown  is  not  within  it. 
No  demand  has  ever  been  made  upon  the  Crown,  on  that 
act. 

The  Act  of  3  C  !•  c.  15.  gives  fees  to  Sheriffs,  on  ie- 

•  Sect.  3. 13.     ^^*?  ^^•*    ^^*  ^^^  money  must  first  be  accounted  fiir, 
16.  17.^'       .  in  the  Exchequer.    The  Crown  therefore  is  not  within 
the  act. 

The  question  here  is,  ^^  whether  this  be  the  suit  of  the 
**  Crown,  or  the  suit  of  a  private  person.** 
^    1        Now,  it  is,  in  substance,  the  suit  of  the  Crown  ;  and  it 
L  ^^~  J    is  averred  to  be  so. 

The  plaintiff  has  his  election,  either  \o  accept  of  the 
bail,  or  to  proceed  against  the  Sheriff  by  amerceniient. 
12  Mod,  447.  Pickering's  case,  f  Salk.  09.  pi.  6.  10 
IF.  3.  Etherick  versus  Cowper.  2  Soft.  608.  iter  ver- 
sus Daws.  Raymond  moved  that. further  amercement 
'  might  be  stayed;  and  that  the  prosecutor  mi^ht  accept 
of  the  bail-bond.  And  the  Court  held  that  tn^  could 
not  oblige  the  plaintiff  to  accept  the  bail-bond.  nvA,  heie 
the  Crown  has  elected  to  proceed  againitt  the  bail. 

Th^  Act  of  i  Ann.  c.  16.  does  not  extend  to  the  King ; 
nor  does  23  It.  6.  c.  10.  This  is  a  trust  imder  S3  M.  6. 
c  ]0.  And  this  is  averred  to  be  a  suit  and  pn>ceediag 
for  the  benefit  and  on  account  of  the  Crown ;  and^^  Jthat 
^i  the  plaintiff  had  notice  of  thi$^*'  isa^^reedbj  th^  plea 
Itid  demurrer. 
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Therefore  the  defendants  ought  not  to  be  subject  to  this       .1766. 
payment. 

Mr.  A^hursty  in  reply — Acknowledged  that  the  Crown       Lake 
was  not  named  in  the  act ;  and  therefore  not  bound  by  it.  v. 

But  it  would  be  a  hard  case,  he  said,  upon  the  Sheriff,  if   Turner. 
he  was  to  lose  his  poundage.     And  this  is  so  far  from 
haying  been  thought  reasonable,  that  the  Act  of  3  6r.  1. 
r.  15.  ^  3.  gives  the  Sheriff  larser  poundage  in  the  case 
of  the  Crown,  than  in  the  case  of  a  subject. 

As  to  any  admission  made  by  our  demurring,  the  an- 
swer is,  that  nothing  is  admitted  by  a  demurrer,  but  what 
is  well  pleaded.  And  we  demur,  because  we  sav,  ^^  that 
^  the  facts  pleaded  do  not  warrant  the  inference ;  we  say 
the  Sheriff  was  noi  a  trustee  for  the  Crown. 

As  to  the  case  of  Etherick  versos  Cowper  in  1  Sdk.  99. 
—It  does  not  impeach  my  doctrine ;  neither  does  Dawrs 
case  in  S  Salk.  608.  (which  rather  makes  for  me.) 

As  the  Crown  has  not  interfered,  the  Sheriff  of  Hert^ 
fardshire  ought  not  to  be  deprived  of  his  fees. 

The  plaintiff's  having  had  notice  ^*  that  the  Crown  was 
^  concerned  in  interest,"  is  not  a  matter  that  we  could 
have  taken  issue  upon. 

The  Court  agreed,  that  if  the  Crown  be  not  named  in  ["  1984  ] 
an  Act  of  Parliament,  it  is  not  bound  by  it.  But,  they 
were  unanimous,  that  this  could  not,  in  any  light,  lie 
considered  as  the  suit  of  the  Crown.  The  bail-bond  was 
taken  in  the  name  of  the  Sherifis ;  and  it  was  their  own 
security.  It  was  incumbent  on  them  to  take  good  se- 
cnrity. 

The  Statute  of  33  H.  8.  c.  39.  ^  4.  requires  all  suits  for 
the  recovery  of  any  of  the  Kind's  Debts,  to  be  brought 
^  in  the  name  of  the  King  only  p*  whereas  this  is  brought 
in  the  name  of  the  Sheriffs. 

Per  Cur\  unanimously-— 

Judgment  for  the  plaintiff. 


Rtx  vas.  Inhabitants  of  LUmdverras. 


Wednesday, 
f6th  Nov. 
1766. 


See  this  Ctm  at  targe,  in  the  Quarto-Edition  of  my  [s.c.  iBUck. 

SBTTLBKENt^CASSS.     No.  184.  p.  571.  ^^^ 
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Thufftdaysr      Sadler  vcts.   Evans  :    Or  Lady  Windsor's  Case** 

Nov.  \766,  ^    ^     ..... 

(S.C.  Bull  \3S.) 

A  iioii.snit  by     A    MOT  ION  having  been  made,  on  behalf  of  the  plain-' 
mistake  at       -^^  tiff  to  set  aside  a  non-suit — 

N-^.«*y  ^       On  the  last  day  of  Easter  Term  last  (1766,)  Mr.  Jus- 
[See*!  Vin.      ^i^e  AsTON  reported  from  Mr.  Baron  Perxott  who  tried 
185.  pl.s«        jthe  cause,  that  this  was  an  action  for  money  had  and  re- 
4  Dam.  555.]    jceiyed  to  the  plaintiff's  use ;  and  that  the  Counsel  for 
the  plaintiff,  who  opened  the  cause  at  the  trial,  stated  th« 
actioa  to  be  brought  with  intention  to  try  the  right  of 
Xady  Windsor  to  a  quit-rent  of  one  shilting,  and  to  ano- 
ther sum  of  six-pence  for  mises.    They  stated,  that  the 
defendant  was  hcrreeetrrry  and  deniandcd  them  of  the 
plaintiff,  as  such.    That  the  plaintiff  paid  the  \s.Qd.  to 
the  defendant ;  and  took  a  receipt  for  them,  by  which  ihA 
defendant  acknowledged  io  have  received  them  for  the 
use  of  Ladu   Windsqr.    That,  in  fact,  these  sums  were 
not  due  to  tiady   Windsor  ;  and  that  they  were  thereiTore 
received  without  any  good  consideration  ;   and  conse- 
quently, that  this  action  well  lay  against  the  defeudant 
.into  whose  hands  they  were  paid.    Aud  they  were  pre- 
f  1985  ]    pared  with,  and  would  have  called    evidence  to  the 

BIGHT. 

But  the  Judge  (Mr.  Baron  Perrot)  tvas  of  opiqion, 
that  under  these  circumstances,  the  actum  did  not  lie 
against  the  defendant.  That  nothing  could  be  more  ab« 
surd  than  to  make  the  coUectar  or  receiver  of  another  per- 
son liable  to  an  action  for  every  payment  that  was  ixmuR' 
imify  made  to  him ;  and  to  leave  him  to  be  defended,  or 
deserted  by  his  principal,  as  such  principal  should  think 
fit.  That  it  was  (in  his  opinion)  pret  still  more  absurd,  as 
he  did  not  see  how  a  verdict  given  in  this  cause  could 
ever  be  received  in  evidence  for  or  against  the  right  yrh ich 
might  in  a  future  cause  come  to  be  tried.  That  if  thU 
action  lay.  in  such  a  case  as  this,  it  would  lie  against  every 
attorney,  who  by  his  client's  direction  should  demand 
and  receive  money  as  due  to  his.  clients  which  the  sup- 
posed debtor  might  voluntariiu  pa^,  and  afterwards  think 
fit  to  dispute.  He  thought' that  if  the  one  'shilling  and 
sixpence  had  been  paid  over  to  Ladf  Windsor,  theplain- 
'tiff  naight*<^asily  profe  it.  [IFwas  notTEe^pTaintiB^busi- 
uess,  nor  in  his  knowledge,  but  the  defendant's  who  wa» 
the  receiver.]  And  if  it  was  not  paid  over,  yet  the  pay- 
ment to  her  receiver  was  payment  to  her;  and  therefore 
the  action  ought  to  have  been  brought  against  her. 
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He  therefore  ordered  the  plaintiff  to  be  called ;  remem-      .  1760. 
heriog  the  case*  of  Mr.  Kynaston^s  collector;^  against 
whom  the  like  action  was  brought^  to  recover  back  a     Sadler 
customary  payment  for  tythes ;  and  the  plaintiff  was  non-  y. 

suited  by  I^rd  Chief  Justice  Lek,  tipon  this  principle      Evams. 
(as  the  Baron  understood)  ^^  that  the  right  to  an  inheri- 
'^  tance  should  not  be  tried  in  an  action  for  money  had  gf'^Jj^^ 
^'  and  received,  brought  against  the  receiver  or  collec-  was  Stappic- 
**  tor/*    For,  whether  the  money  had  or  bud  not  been  fi«W ».  HngU, 
paid  over  to  his  principal,  that  could  not  be  the  ground  JJsa^^t^'  "* 
of  Lord  Chief  Justice  Lee's  opinion;  (as  Mr.  Baron  Guildhall. 
Peeeott  thought)  being  a  matter  merely  in  the  know     [BuU  i:i3.] 
kdge  of  the  prmcipal  and  receiver ;  and  to  make  the  ac- 
tion fliaiotainable  or  not,  just  as  that  fact  should  appear 
on  the  trial,  would  make  this  kind  of  action  a  trap  for  the 
plaintiff. 

The  Baron  acknowledged  that  he  was  the  sole  occasion 
of  the  nonsuit;  and  that  it  was  against  the  opinion  of  the 
plaintiff's  counsel ;  and  therefore  he  very  candidly  de« 
dared  his  wish,  that  if  he  was  wrong  in  his  opinion,  the 
nonsuit  might  be  set  aside. 

It  was  objected,  on  behalf  of  the  defendant,  ^'  that  a. 
'^  non-suit  could  not  be  set  aside." 

Lord  Mansfield  mentioned  two  cases  to  shew  ^^  that    f  1986  1 
"  a  noH'SuU  may  be  set  aside  by  the  Court ;"  viz. 
Temple  versus  IVclda,  M,  2.  G,  1.*  and  Bagshaw  ♦  V.  Lncas 
versus    W>;i,   Scacc,    Tr.   IS  G.  2.  1739.    {a)  J„*jit?;$;, 
He  had  no  apprehension,  he   said,  that  a  non-  an  acco^n°of 
suit  might  not  be  set  aside,    ui>on  proper  and  tliefintmo* 
sufficient  grounds,  properly  supported.   And  they  ^niinP.i, 
must  be  very  strong  cases  that  would  alter  his  opi- 
nion about  it. 

Mr.  Serjeant  Naresj  of  counsel  for  the  defendant,  there- 
upon pited  some  cases  to  shew  that  it  could  not.     1 
Barnes^  t  Love  versus  Day,  pa.  226.  M.  7.  G.  2.  and  2  t  N.  B.  This 
Barnes,   Hartlei/  als.   Green  versus  Atkinson,  pa.  255.  ^^/^^**^ 

,M.25G.S.  Temple  e. 

Wddi;  tliongh  determined  directly  the  reverse.  The  latter  Caie,in  S  Barpci,  if  thni— 
**  Per  Cnriam :  The  standing  rule  is,  that  if  a  non-suit  be  regular,  the  parties  are  out  of 
**  Gmrt,  and  it  etmrnoi  be  set  aside." 

Mr.  Price,  contra,  (for  the  plaintiff),  cited  Casely  ver- 
sos Evans.  M.  29  O.  2.  B.  K.  where  a  non-suit  was  set 
aside.    (1  do  not  find  this  case  amongst  my  notes  of  that 

term). 

Adjourned. 


(a)  The  non-suit  was  not  set  aside  in  that  case,  as  appears 
by  a  verv  full  report  of  it  in  Serjeant  HiUs  MSS.  whei# 
the  whole  leamuig  on  the  $ttbjeet  is  exhausted. 
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•  176().  The  Coubt,  on  Thursday  12tli  «7tf/if  last^  were  una- 

'tiimous,  that  upon  the  facts  stated  in  the  report,  the 

8a6lbr  pteintiff  ought  ;ro^  (o  recover  against  the  defendant,  in 
V.         'this  action ;  and  that  the  action  oaght  to  have  been 

-  £vAN6.  brought  against  Lady  fFiffdsor  herself^  and  not  against 
her  agent:   and  therefore  they  discharged  the  rule  for 

l^  Eastsi.j  getting  aside  the  non-suit.  They  thought,  the  prirlciples 
upon  which  actions  for  money  had  and  received  to  the 
plaintiff's  use  are  founded,  did  not  apply  to  the  circum- 
stances of  the  present  case.  It  is  a  liberal  action,  founded 
upon  lar^e  principles  of  equity,  where  the  defendant  can 
not  conscientiously  hold  the  money.  The  defence  is  any 
equity  that  will  rebut  the  action.  This  money  was  {Kiid 
to  the  known  agent  of  Lady  W  lie  is  liable  to  her  for 
it;  whether  he  has  actually  paid  it  over  to  her,  or  not : 
he  received  it  tor  her.  And  Lord  Mansfield  expressed  a 
^dissent  to  the  case  of  Jacob  versus  AHen,  in  I  Salk,  27. 
and  his  approbation  of  Pond  versus  Underwood^  in  2  Ld. 
'  Raym,  ISIO.  1911.  which  is  contrary  to  it.  He  said,  be 
*  kept  clear  of  all  payments  to  third  persons,  but  where  *tis 
to  a  known  agent ;  in  which  case,  the  action  ought  to  be 
brought  against  the  principal,  unless  in  special  cases,  (at 
under  notice,  or  maldjide.)  But  they  were  unanimous^ 
both  upon  principles  and  authorities,  that  where  a  Judge 
at  Nisi pfius  non-suits  the  plaintiff,  and  is  mistaken; 
the  Gonrt,  upon  motion,  majf  set  aside  the  nan-suit. 

Rule  discharged. 

r*  ioft?  1        In  the  following  Term,  %iz^on  Thursday  the  13th  of 

I  -^^  .  i    this  month,  another  question  came  before  the  Court,  in 

thesMie  cfiU9e,.but  of  a  quite  different  nature  from  the 

former ;  namely,  ^^  Whether,  when  a  cause  remains  un* 

/.<  tried^  without  any  fault  in  either  party,  the  costs  of 

'^  this  going  down  to  trial  shall  be  paid  by  the  unsuc- 

^^cesstul  party  to  ..the  party  finally  succeeding  in  the 

^^  cause,  Ca^s  the  other  costs  are ;)  or,  whether  ea^h  party 

-  ^   '^^  shall  abide  by  his  own  costs,  occasioned  without  the 

"  default  of  either." 

'  Sir  Flettker  Norton^  onbehalfof  the  plaintiff,  mo^ed 

*  tbat  the  Master  might  review  his  taxation  of  costs,  in 

which  he  had  a/Zoz&ed  these  costs  of  the  Remaoieiy  2l%  well 

'as  the  test ;  and  in  the  mean  time  proceeding  to  stay. 

Sir  Ftetcher  stated,  that  a  Writ  of  £f^r  bad  been 
brought  and  non-prord :  so  that  the  record  is  now  come 
back  hither  again,  and  thb  objection  is  still  open  to  the 
plaintitf.  The  Court  are  still  masters  of  their  own  ie» 
'cordi'^hicfa  would*  not  have  been  the  case,  if  the  jtidg» 
jneftft  had  been  affinaed  both  as  to  dabt  aad  costs. 
•.  His  pfajjection  to  the  lajuilioii  was^  that  hia  client  oufAi 
not  to  bfroUi^  to  pay  tkese  eocti  occMwitd  oMdy  Jjqf 
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I  the  cause  bavins;  stood  over  at  the  first  Assizes,  as  a        176K 
remanety  without  his  client's  fault.     A  cauiie  going  off 
upon  a  remanel,  ought  (he  said)  to  he  excepted  out.  of     Sadlbr' 
the  general  rule.  *  v. 

I^rd  Mansfield  seemed  at  first  to  think  ^^  That  if     Evans. 
^<  neither  side  were  in  fault,  neither  -side  should  pay 
^*  costs/'    And'^this  n^as  made  a  remand^  for  want  of 
time  to  try  it. 

But  THE  Court  and  Master  Owen  agreed  to  the 
getural  rule  ^^  that  costs  arc  to  be  paid,  where  the  cause 
*^  goes  off  upon  a  remanet ;  as  well  as  any  other  costs  in 
'^  the  cause;"  and  instanced  in  some  Maidstone'CBLUScs^ 
which  went  off  for  want  of  viewers;  so  that  neither  party 
waa  in  fault. 

Mr.  Serjeant  Nares  and  Mr.  Stawe,  on  behalf  of  the 
defendant,  now  shewed  cause  against  the  Master's  rc« 
Tiewin^his  taxation. 

The  \Vrit  of  Error  is  nort'pros'd  at  our  expence. 
They  come  too  late :  they  ought  to  have  applied  in 
time.    There  has  been  judgment  of  discontinuance,  so 
long  as  a  twelvemontli  ago :  and  the  cotts  have  been    {  1988  ] 
taxed,  with  this  allowance  of  the  costs  of  a  remand. 

The  Court  can  not  alter  the  judgment  now ;  it  being 
above  a  term  after  judgment  was  given,  Yelv,  45.  Per* 
sioal  versus  Spencer.  1  Btdstr.  49.  Hoblins  versus  Kim^ 
ble.  .Sir  T.  Kaym.  38.  Ellison  yersvLs  Ellison  A  judg- 
ment can  not  be  altered  after  the  Term.  Carthew  167. 
CheUe  versus  Lees^  9  Stra»  1 1 10.  TVrat/  versus  Lister. 
The  Court  refused  to  permit  the  plaintiff  to  remit  surplus- 
damages;  because  it  was  in  another  term. 

Sir  Helcher  Norton  and  Mr.  Price,  contra,  for  the 
plaintiff,  argued  in  support  of  the  rule  for  the  Master  to 
review  his  taxation  of  costs  upon  the  non-suit.  They 
5aid,  that  on  the  merits  of  the  case,  it  ought  to  be  done. 
And  the  plaintiff  was,  in  all  respects  ready  to  ^o  on  td 
trial.  This  is  a  very  hard  case:  and  the  plaintiff  has 
had  £90.  and  upwards  for  one  remanet,  and  one  trial. 

11  a  cause  goes  off  upon  a  remanet,  they  agreed  that  ,  -^.  ^^^ 
the  generid  rule  is   ^^  that  the  costs  shall  attend  the  ^r  sunden 
^^  eoe/fl  of  the  cause."    And  thev  admitti^,  that  in  the  ex  Dimiss.' 
case  of  Standen  versus  HaU,P.  89.  G.  2.  J5.  /J*,  a  2[]j7^y;„^- 
general  rule  was  laid  down.    But  evo'y  general  rule  ad-  ^^  a'poiTa 

Rnoanet  witbont  any  default  wbatiiAeTer  in  either  party :  and  it  was  argued  ''  that  where 
**  oeitber  of  the  party  way  in  fault,  tieitfur  ought  to  be  pooiahed  in  costs."  But  the  Coort 
thought  it  depended  opon  the  practice:  and  Matter  ClajrlLe  certifying  '<  that  it  was  hia 
•*  practice  to  oOmp  them,**  the  rule  to  sliew  canse  why  he  should  not  review  his  tixatioa 
wai  dbdwigod.  And- Mr.  Justice  Forster  said  it  was  the  right  methods  [S.  C.  Sayer  trt, 
and  ace  5  Burr.  2693.]  •         «>_s 

I  have  aiao  a  note  of  a  prior  Case,,  Price,  ex  Diniss.'  Cuthbert,  v.  Birt,  in  Trm.  174^ 
16  G.  f .  B.  R.  where  the  cause  went  offpnDifeciu  Jvnaanm :  and  the  wl^ole  Court  agreca 
**  Ibat  thcae  eosta  M|g/U  tO' be  allowed  as  part  of  the  costs  of  thfe  suit." 

Nete^  Q»  te  nunmidr,  i|  is  the  practkt  M  oAaiq  theai.  - 1^  O.  B.  t|ie  ProtonoUnea 
did  not  nse  to  allow  them :  but,  on  7th  Jnlv  1707, 1  was  informed  <<  that  the  Court  of  QwB. 
had  determined  to  come  into  **  the  Praodcc  of  thb  Court  for  the  future.'* 
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[Foster  38.] 


1766.        mits  of  exceptions :  and  the  present  case  ought  in  r^soh 
to  be  excepted. 

As  to  coming  in  time — Here  was  a  Writ  of  Error  de- 
pending :  and  we  obtained  a  conditional  rule,  ^^  That 
*^  upon  quashing  our  own  writ  of  error,  we  should  have 
^^  liberty  to  move  to  set  aside  the  non-suit." 

As  to  the  cases  cited  from   Yeherlon  and  Carlkcw  and" 
Bulstrode — ^They  were  error  upon  the  face  of  the  record  : 
and  the  Court  would  not  amend. 

This  case  ofcostsy  (which  are  fffven  by  Statutes,)  dif^ 
fers  from  damages :  and  increased  costs  are  considered  as 
a  penalty.  Carthew  179.  Coon  versus  BQzdes — Costs  ar^ 
sir irti  juris,  "  and  in  the  nature  of  a  penalty.*' 

Xhe  cases  cited  are  upon  damages  (not  costs,)  which 
are  the  act  of  the  Jury  :  but  the  increased  damages  and 
the  costs  are  the  act  of  the  Court;  and  the  Court  may 
rectify  them  at  any  time.  Here  the  Court  (by  their  oflft- 
ccr)  liave  given  more  costs  than  they  ought  s  and  there- 
fore the  Court  may  rectify  it. 

Lord  Mansfield-^-Ou  the  merits  of  this  question^ 
("  What  costs  ought  here  to  have  been  allowed — *')  I 
think  that  generafrules  imply  an  exception,  in  cases 
where  the  general  rule  is  usea  for  oppression,  or  where 
the  hardship  of  the  particular  case  is  such  as  that  it 
would  be  manifestly  unreasonable  and  unjust  to  include 
it  within  the  general  rule ;  provided  the  application  is 
made  within  due  time.  And  if  this  had  come  recently 
before  the  Court,  I  should  have  thought  that  the  plaintiff 
6ught  not  to  pay  the  costs  of  the  remanet.  For,  it  ap- 
pears that  the  defendant  treated  the  cause  as  likely  to  be 
of  great  length ;  though  he  intended  to  non-suit  the 
plaintiff,  by  an  objection  which  he  kept  in  reserve ;  and 
this  put  the  plaintiff  (o  a  great  expcnce.  The  defendant 
likewise  pretended  ^^  that  it  was  a  great  damage  to  him, 
^^  thai  the  action  was  brought  againi»t  him,  and  not  against 
**  Lady  Windsor  \*^  when,  in  fact,  Lady  fVindsor  was  the 
true  defendant,  and  at  the  whole  cxpencc.  So  that  it 
was  a  snare  laid^  to  prevent  trying  the  right.  Therefore, 
I  should  have  inchned,  upon  a  recent  application,  to. 
have  made  this  case  an  exception  frmn  the  general  rule ; 
allowing  the  general  rule  to  be  right. 

But  the  appfication  is  now  made  a  year  after  a  jodg* 
ment ;  and  after  a  writ  of  error  brought,  and  that  writ  of 
error  non  prosed. 
[  t  Via.  374.]  The  cases  cited  by  Mr.  Stowcy  of  Capiatur  Sf  Miseri^ 
tordia,  are  noi  now  law.  They  have  been  cured,  uim>ii 
account  of  their  unreasonable  strictness. 
.^   '  If  a  manifest  miscomputation,  or  any  plain  mistake  in 

figures  should  appear  on  the  face  of  the  record,  with 
regard  to  costs,  I  ehould  think  it  might  be  amended  :  as 
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(for  instance)  if  the  damages  had  been  said  to  be  j€GO,        1766. 
and  the  costs  jBSO.  which  amount  in  the  whole  to  jglOO. 

Bat  here  is  no  such  manifest  miscomputation  or  mis-     Sadler 
take  on  the  face  of  the  record.    A  proper  distinction  has  y. 

been  made  between  the  damages  given  by  the  Jur^,  and 
the  costs  And  they  certainly  come  too  late :  for  J^gilan" 
tiiusj  d  Hon  dorndentibusj  Jura  subserviw2t.  Every 
thing  was  in  tlieir  knowledge,  from  the  first  moment : 
there  is  no  new  discovery,  nor  new  ground.  They  should  r  iggo  ] 
have  complained  during  the  taxation,  or  in  due  time 
afterwards ;  or  else  have  shewn  that  it  was  not  in  their 
power  to  do  so. 

Therefore  the  granting  this  rule  would  be  a  bad  pre- 
cedent ;  though  in  a  favourable  case.  Favourable  cases 
make  bad  precedents.  Therefore,  though  I  am  sorry  for 
the  hardship  of  the  case,  yet  I  am  not  for  granting  the 
hik. 

The  THREE  other  Judged  concurred  that  this  was  a 
&voQrable  case;  and  if  the  application  had  come  in 
time,  they  shouUl  have  thought  it  reasonable  to  except  it 
pat  of  the  general  rule. 

Here,  it  is  substantially  altering  the  judgment ;  not  (as 
they  observed)  in  a  matter  of  mere  mistake,  but  ofjud^^ 
ment.  Therefore  at  such  a  distance  of  time,  it  would  be 
reiy  inconvenient  to  alter  it :  it  might  be  a  bad  prece- 
dent. And  for  that  reason,  and  thai  onlj/y  they  were 
against  granting  the  rule. 

Mr.  Justice  A  stoic  mentioned  a  case  from  Ireland,  of 
Byrne  versus  Byrne,  which,  he  said,  overturned  all  the 
cases  of  Misericordia. 

The  opinion  of  the  CouRT»was  shortly  this : 

Jhe  THREE  Judges  agreed  with  Lord  Mansfield, 

that  thouf^h  the  general  rule  still  subsists  *^  That  the 

^'  costs  ot  a  remanet  ought  to  attend  the  event  of  the 

^^  cause  ;"  yet  that  and  every  general  rule  must  imply 

aa  exception  o( particular  cases  under  such  circumstances 

as  clearly  distinjruish  them  from  beine  within  the  reason 

and  principle  of  the  ^neral  rule.     And  thev  also  con- 

cnned  that  this  particular  case  was  one  of  those  which 

ought  to  have  been  excepted  out  of  the  general  rule,  if 

the  application  had  come  in  time.    But  they  were  of 

epinion  with  his  Lordship,  that  in  the  present  case,  the 

plaintiff  had  by  his  own  n^ligence  omitted  the  proper 

opportunity;  and  therefore  nad  now  no  title  to  relief ; 

it  oeing  his  own  fitult,  that  he  did  not  apply  within  due 

time. 

Per  Cur\  unanimously — 

.  KUU  DIS^HA^IGSD..  .. 
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1766. 

Fridaiy»  28th 

Nov.  1766.     Rex  versj  Aune  Brooke  aiid  Thomas  Fladgate  i  Or 
E  ^^9J  J  Anne  Grcgort's  Case, 

The  Court  will  A  NNE  GREGORYy  the  wife  of  Abraham  GtegGry^ 
not  deliver  ap  XX.  was  brooght  up,  vpoti  the  return  of  a  Habeas  Cor^ 
bi^budr^ere  P^^  directed  to  her  nioUier  i^nd  ui^cle,  which  had  issued 
•he  awean  fhe  at  the  application  of  Abraham  Gregory^  her  husband, 
peace  ag«i])4t  She  appeared  to  have  been  very  ill  used  by  her  husband ; 
P"°*  and  to  hav^  thereupon  fled  from  him,  and  come  to  the 

defendants  for  security  and  protection:   and  she   was 
reiady  to  swear,  and  actoall  v  ^)d  swear  the  pea(;e  against 
him. 
sBurr.  1494.      The  Court  wouTd  not  Order  her  to  be  delivered  to 
Jtr.4i4.  her  husband^  as  his  Counsel  demanded :  but  on  the  con* 

)Barr.  54«.]    trarv,  told  her  "she  was  at  lilierty  to  go  where  she 

<^  tnought  proper  ;'*  and  offered  her,  and  (at  her  re<* 
quest)  gave  her  a  tipstaff  to  secure  her  from  any  insult  in 
her  return  to  ber  friends. 


f 


Mandamus  to 


Rex  xtrs.  Justices  and  Clerk  of  (he  Pe^ce  for  the  Qouittjr 
of  Derby.    (S.C.I.  Bl.  606.) 

I^I^R.  Blackstone  and  Mr.  Marlon  shewed  cause,  on  be^ 

— r- r     •^'■*-  half  oi  the  defendants,  against  a  mandamus  to  oblige 

cerSfya^s-     them  to  register  an<l  certify  a  Dissenting  Meeting' House 
•cnting  Meet-    at  Metboum  in  that  county. 

iog  House.  See  the  Toleration  Act,  1  JV.  Sf  M.  SL  1.  c.  18.  ^  1, 

and^  19. 

1st  Objection.     Nou  constat  what  species  of  Protestant 
Disseniers  they  are  of;  nor  in  what  points  they  dissenC 

2d  Objection.     Noh  constat  that  it  is  a  House  propei; 
to  be  registered. 

Sd  Oojection.    They  have  not    brought  themselves 
within  the  qualifications  of  the  Act. 

See  1  LordjRoym,  125.  Green- and  fifteen  others  yer%ia» 
Pope  ;  where  a  mandamus  was  issued  upon  this  Act  of 
Parliament,  directed  to  the  Bishop  of  Chest  or"  s  Register, 
commandite  him  to  register  the  oertific^te  of  a  Place  ot 
Meeting  oi  Protestant  Dissenters:  and  an  action  was 
brought  for  a  false  return  to  it. 
r  1992  3  Lord  MANSFiEiiB— No  inconvenience  can  attend  the 
registering  this  Meeting-House. "  The  registry  and  cer- 
tificate  d(o  not  prove  ^^  that  they  are  within  the  Act :'' 
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I'hey  -will  stili  be  oUiged  to  shew  that  they  are  within  17€6. 
the  requisite  qualifications,  if  called  upon;  notwithstand- 
ing the  resrjster  and  certificate.     And  if,  in  fkct,  they  are  Rjbx 
not  within  the  qualifications^  the  Justices  may  return  v. 
*^  that  they  are  not,"  if  they  think  proper.  Derbt. 

Rule  made  absolute.  f^^O  ^'  "*^*^* 


6arclav  et  Ar.  Assignees  of  John  Styles  and  Cope- 
land  Styles,  Bankrupts,  vers.  Hunt. 

^HE  question  was  <^  Whether  the  defendant  should 
^  <^  be  discharged  on  common  bail :  upon  an  objection  Affidarit  by 
*^  to  the  sufficiency  of  the  affidavit  made  by  the  plaintiffif  Aasignect,  at 
«  to  hold  the  defendant  to  special  bail."  BkSkTiSffi? 

The  Assignees  swpre  to  the  debt  in  these  words  :  ^^  As  cient  to  hold 
^'  appettrs  to  these  deponents,  by  the  Imt  examination  of  to  bail. , 
"  the  Bankrupts,  and  that  these  deponents  verilj/  believe. "   tj^  iBosaa 
And  they  swore  that  they  themselves  had  not  received  ggg.  iDorn. 
Ihe  de^H  or  any  part  of  it ;  and  that  they  believe  it  to  be  84.  SBI.  Rep. 
rtill  due.  ^^1 

The  circumstances  of  this  case  were  these.  John  and 
Capeland  Styles  were  partners,  and  became  bankrupts. 
The  plaifltifis  were  Assignees  under  the  commission. 
This  was  a  debt  due  to  the  bankrupts  from  Hunt ;  and 
was  so  declared  by  the  bankrupts  upon  their  examination, 
in  the  following  manner :  viz.  Their  second  schedule 
includes  a  debl  due  from  ^^  Thomas  ffunty  by  balance  of 
dn  accouut  jg5800 :  and  they  swore  that  such  second 
schedule  contained  a  true  account,  to  the  best  of  their 
lemcnibrance  and  belief." 

John  Styles  resided  in  England :  Copeland  resided 
abroad,  at  Bermudas^  and  knew  nothing  of  the  matter. 
Johnj  who  lilone  could  swear  to  the  debt,  refused  to  make 
affidavit  of  it. 

Yesterday,  (27th  November  1766)  Mr.  Stozs)€  shewed 
cause  on  behalf  of  the  plaintiffs,  why  the  defendant  should 
ft&i  be  discharged  on  common  bail. 

There  are  tvfo  causes.    One  of  them  was  brought  in 
the  Mayor's  Court  in  London ;  and  the  defendant  has 
removed  it  by  Habeas  Corpusj  into  this  Court.    There-     [  1993  ] 
fore,  by  tfa^  course  of  the  Court,  the  defendant  must  put 
in  bail  bete. 

•  As  to  the  other  cause,  which  is  brought  here,  and  in 
which  this  affidavit  is  made : — It  is  the  utmost  that  the 
mmitnutB  cah  swear.  The  bdakmpts  have  refused  to  swear 
te  t£e  debt.     Huni^  the  defendaati  is  the  father-in-law 

•     tpita  IT.  F 
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1766.        of  the  bankrupts.    Therefore  the  assignees  could  go  no 

further  than  thejr  have  done,      'inhere  is  a  case  in  ^ 

vBarclat    Barnes  65^  Tribe  et  al\  versus  Pratt ;  nrhere  the  aspig* 

Y.  necs  only  swore  ^^  that  the  defcvidant  was  indebted  to 

Hunt.      "them  jg  1,300.  as  appeared  by  an  account  under  the 

^<  bankrupt's  hand  :"  and  the  Court  thought  a  positive 

affidavit  of  the  debt  necessary  ;  ^<  unless  it  had  appeared, 

"  that  the  bankrupt  refused  lo  make  the  same."    rfcre^  he 

has  refused. 

He  oflfered  to  accept  the  same  bail  as  the  defendant  had 
alreadygiven  to  the  Sheriff. 

Sir  Fletcher  Norton  and  Mr.  Dunning^  contra^  for  the 
defendant — 

No  person  was  by  common  law  liable  to  be  arrested  by 
his  boay,  on  mesne  process.  Therefore  the  defendant 
ought  not  to  be  deprived  of  his  liberty^  without  opportii* 
nity  to  defend  himself^  u^iless  by  positive  affidavit.  There* 
fore  the  Court  have  always  required  a  precise  positive 
affidavit.  It  has  never  been  relaxed^  but  in  the  case  of 
an  executor';  in  wliich  case,  no  one  else  can  make  such  an 
affidavit. 

The  not  requiring  bail  will  not  prevent  the  plaintiffii 
having  justice.  Perhaps,  requiring  bail  has  done  more 
harm  than  good. 

Here,  the  bankrupts  are  both  alive^  and  might  swear  to 
the  debt,  if  diey  snould  think  proper.  They  refuse ; 
ivhich  mai/  be,  because  thev  may  know  there  is  no  debt. 

This  examination  is  oniv  a  schedule  of  their  debts. 
They  give  up  their  all.  But  they  mav  mistake.  They 
only  swear,  even  to  that  account,  ^^  that  it  is  a  true  ac- 
^^  count,  to  the  best  of  their  remembrance  and  belief.*' 
2)ut  they  can  not  perhaps  be  quite  precise,  as  to  aU  the 
particulars  of  it. 

Besides,  as  there  are  qualifying  and  restrictive  words 
in  their  examination,  viz.  ^^  to  the  best  of  their  remem- 
^^  brance  and  belief,"  an  affidavit  so  qualified  and  re- 
stricted would  not  have  been  sufficient  to  hold  to  bail. 
Therefore  this,  even  put  all  together,  is  no  proof  of  a 
[  1994  ]  debt.  The  stream  can  not  flow  higher  than  the  fountain. 
The  affidavit  can  receive  no  additional  strength  by  tbi 
reference  to  the  examination ;  for,  the  examination  re- 
ferring the  remembrance  and  belief  to  the  whole  of  it,  re« 
fers  them  to  cverj/  part  of  it ;  and  consequently  refers 
them  to  this  particular  debt.  Whereas  the  highesi  de- 
gree of  evidence  ought  to  be  oroduced ;  and  here,  the 
bankrupts  themselves  might  be  uad*  Therefore  this  pie» 
sent  afl^avit  is  pnly  the  second  authority ;  not  the  Aesf  • 

Bames*s  note,  of  TVibe  and  others  against  Praii^  shews 
that  the  bankrupts  ought  to  make  the  affidavit ;  it  eofi  $kd 
be  supplied  by  any  otner  affidavit    It  ought  to  be  poii- 
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* 

Ure,  because  it  can  not  be  contradicted.    And  for  the       176S. 
same  renson,*  it  cannot  be  bolstered  up  or  supplied  by  a 
iecond  ailidavit.     We  have  an  affidavit  ^^  that  the  bank-    Barclay 
^*  nipt  can  not  swealr  to  this  debt  ;^*  he  acknowledges  that  v. 

it  is  a  mistake  in  his  examination.  Hunt. 

IFho  could  be  indicted  for  perjury,  if  this  affidavit  ,,j^ 
should  be  false?  Not  the  maker  of  it ;  not  the  bankrupt,  given  in?str. 
Therefore  tio  one  can.    Consequently,  such  an  affidavit  iisr.   Heath- 
ought  not  16  be  f egarded,  or  have  any  kind  of  weight.  9^^  ^S^^* 
It  appears,  therefore,  upon  the  whole  of  this  case,  that  no  ?  feodanti^' 
positive  debt  is  sworn  to ;  nor  is  there  any  person  that  is  ^  may  not  bt 
indictable  for  perjury,  in  case  that  which  is  sworn,  should  "  l"*«»««l.» 
prove  to  be  false. 

They  cited  the  following  cases  where  the  defendants 
had  been  discharged  on  common  bail.  Pasch.  1754.  27 
C  2.  FbtdyeTj  Assignee  of  Jackson^  versus  Greenwood 
and  Hughes.  P.  18.  G.  2.  CHaphamson  versus  Bowman^ 
2  Sir.  1226.  Walrand  versus  Fransham,  2  Str.  1219. 
Rios  versus  Belt f ante ,  2  Sir.  1209.  Heathcote  versus 
Gostin^  2  Str.  1157.  TV.  23  6?.  2.  M// versus  FVyer. 
M.  26  G>,  2.  Kdly  versus  Devereux^*  B.  JR.  and  Pomp  r*S.a8ay.59.] 
versus  Ludvigson  +.    Mich.  32  G.  2.  ly*  wtn^i 

^  Vpt  «.  p.  655. 

vbere  many  oi  Uiese  Cases  are  collected  together  :  and  also  Vol.  9.  p.  lOSf.    Mowtby  v. 
Riefaatdson. 

The  Court  took  time  till  this  day,  to  look  into  the 
cases. 

Cur',  advisor e  vult. 

Lord  Mansfield  now  delivered  the  opinion  of  the 
Court. 

We  are  iall  clearly  of  opinion,  that  the  affidavit  is  suf- 
ficient to  hold  the  defendant  to  bail. 

As  to  the  case  of  Ffudj/er^  Assignee  of  Jackson^  versus     f  1995  j 
Hughesy  in  27  G.  2.  cited  by  Mr.  Dunning — He  was 
misinformed.    I  have  two  notes  of  it ;  One,  taken  by  my 
brother   Yates;  the  other,  communicated  to  me  by  my  • 

brother  Aston.    According  to  the  former,  the  defendant 
was  discharged  on  common  bail ;  because  the  affidavit 
<mfy  referred  to  the  bankrupt's  books,  without  adding 
thi^ffae  u]a\n\x9 believed  it  to  he  true.  Mr.  Justice  Aston's 
note  of  tne  same  case  is,  that  the  plaintiff  made  affidavit 
^^  that  the  defendant  stood  indebted,  S^c,  as  appears  to 
*<  him  bv  the  books  of  the  bankrupt."    The  defendant 
was  discharged  on  common  bail ;  the  affidavit  being  onlj/ 
by  way  of  reference.    And  in  the  latter  note,  it  is  men- 
tioned, that  two  former  cases  were  cited;  viz.  %  Kellu  ^v.antee.'ss* 
versus  Devereuxy  and  ^  Walrond  versus  Fransham ;  both  in  Margint 
of  which  were  given  up  by  Mr.  Pratty  because  the  affida-  *  *  ^^'  ^*^*- 
vit  was  only  by  way  of  reference.   We  have  sent  for  that 

fS 
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1706.        affidavit^  and  it  is  thus — ^^  that  he  was  indebted,  4rc.  ai 

^  apptars  hy  the  ioo/cs  and  ledger  of  J.  JT." 

liARCLAY        j^  jg  nianifcst  by  a  string  of  cases  ♦,  that  words  of  r'^r- 

^*  ferencencYCT  are  sufficient  in  an  affidavit  to  hold  to  specif 

lIuMT.      "IjjjJj  .  jj^^^  words  (for  instance)  as  these,  ^*  as  appears  by 

*^v. ante 655.    "  books  or  papers,  or  any  thii\g  referred  to;'*  or  liny 

a  long  list  tJf     other  words  of  mere  reference. 

To"\i  In  the  case  of  + versus  Vanderest^  P.  5.  (7. 

T>rrtic  Pl^S^  ^    ^^  ^^  determined  *^  that  ia  tlie  case  of  an  executor, 
in  this  Case.     ^^  if  the  executor  srwears  to  the  lK>oks,  and  that  he  brieves 
lkave«Bott  ^^  them  to  contain  a  true  accduntj  and  that  the  debt  is 
of  E{fv.  v«-   «  still  unpaid,^'  it  is  sufficient  to  hold  to  special  bait. 

deresfc,  in  Uie  *^     '  *^ 

very  same  tcnto ;  and  anoUier,  in  the  next  Tcnn,  of  Lucas  v.  VanderescA ;  foot  not  to  tlie 

same  point. 

t  V.  ante.  1  n  Hie  casc  t>{  Mafikbiy  vcrstis  llkhardMmi%^  Trin.  1 760, 

Vol.2.p.i032,  stveariiig  to  the  flebt,  "as  the  plaintiff  computes  it," 

was  allAired  t<)  be  {sufficient. 

In  the  case  of  Holmes  el  oT.  versus  Mender  Cesis  ^t  tT, 
$  This  Case  is  Tttn.  1733.  ^  6  ^  7  6^.  S.  the  plaintiift  were  assignees 
noj"  Sir  utider  a  commission  of  bankruptcy^  totifl  swore  that  the 
i^^wT"  defendant  was  "  indebted  to  them  In  JB600.  a&  appeltts 
thoagii  jie  ^^  by  the  bankrupt's  books."  But  the  assignees  had  not 
^ialcwaB«iade  ihere  sworn  that  they  believed  the  debt  td  be  due. 
2Sion."  Which  the  Court  took  particular  notice  of:  and  matdt 

the  rule  absolute  to  discharge  the  defendant  on  common 
bail. 

But,  on  the  reason  of  the  thing  and  the  authorities,  the 
defendant  ought  in  the  present  case  to  be  holden  to  Ixiil ; 
[  1996  1    ^he  affidavit  being  snffioiently  positii'e,  as  the  ^i^ase  is  cir- 
cumstanced, to  support  a  demand  of  special  bail. 

The  Court  ought  liever  to  lay  down  a  role  to  be  con- 
strued so  rigidly  as  thfiat  it  may  put  ^nreasoliable  iliflkuU 
ties  iipoti  the  suitors,  and  render  them  liable  to  incouve-^ 
tiiendes  worse  than  those  which  the  rule  was  intended  to 
J^hivent. 
*•  As  to  tvliait  Sir  fkH;her  Norton  said,  '^  that  bills  najf 

'<  liave  b^en  naid^  after  t\u-  last  .examinatkm"*-^f  that 
'^et'e  teally  tne  ^ict^  it  Nirould  not  save  tlie  penoa  wim 
iAMM  swear  In  the  evasive  manner  that  this  affidtfrit 
%fr0uld,  ih  $UGh  case,  be  estpressed^  either  frOm  io9ii||| 
tte  security  of  bail,  or  from  cruninal  presecitf ^ ;  hg 
vAigkt  ^lin^ly  be  ihdiicted  for  perfary,  u{>on  such  an  era- 
«ite  <(Mh^  it  would,  upon  taat  s^positiion,  be. 

Ih^.  7)i(r/iM|fr0;tVta8eylie'SWoreto  the  sum  due  npoa 
Ofie  side  of  the  aoooiitft  oiily,  without  ine^aiding  tbr 
Other  side^  it.  S«t  that  wasia  mete  aoasMt^  i£d  so 
mAiea. 

^,  in  vL^^ffomPfynumtky  Aere  wie^aifte  aumner 
t»f 'swearidj^ ;  'Md  k  was  ^onaUetadas/a^lJ^aMi^Via^oa^ 
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fiwy,  the  haloHee  is  the  point  in  question  ;  and  nekheF  side  1766. 
of  the  acooiint  can  be  taken  by  itself,  withom  tlie  other. 

Theee&ue  the  rule  to  shew  cause  ^<  why  the  defen-  Barclay 

^  dant  should  qot  be  discharged  on  common  bail,*'  v. 

eoistbe  <<dischafged."  Hvwr. 

Rule  Discuargbd. 

Vide  post.  under  Wednesday  3d  February  1773, 
Crmtfwrd  irersus  Whktidt^  a  case  very  similar  to 
Pemp  TeiBus  iMivigsony  ante  655. 


Doe  on  the  deravs?  qf  Tbouohtok  versus  Roe. 

A1VIATJ^R1AX4  Kuk  was^  this  diay,  made  in  an  ejcpt-  Jadgment 
n^e^t«-£auae.    A  iu^gn^t  ir^  ejectnieft(  had  been  re-  ^Slli  ejector 
pilaily  obtiuugiisd  by  the.  fIaiAtiff>  against  the  (M«al  ejec-  nu^  u  Ht 
tQr»  hf  de&ttU ;  and  the  iandl^dl  of  Uie  premises  had  f^  «P<"> 
«»ovea  IgiaetaAide  tbisjudgment  \  because  bis  tenant  had  ^^™'' 
not  given  him  wU^c  of  his  having  been  served  with  an 
cgpc;tment. 

The  plaintiff  insisted,,  that  bis  j^pd^^mant  wis  ptrfectly 
regular;  and  Uiat  the  tenant's  oinitti9g  to  givenis  landf-  [ii  G.s.  c.x% 
lord  notice  of  an  ejectment's  being  delivered^  was  a  matter  ^  ^^-^ 
merely  between  the  landlord  and  his  tenant,  which  could     [  1997  ] 
not  affect  the  plaintiff*s  regular  judgment  fairly  and  duly 
obtained. 

The  Court  were,  however,  clearly  of  opinion,  that 
the  possession  ought  not  to  be  changed  by  a  judgment  in 
ejectment,  where  there  had  been  no  trial  or  opportunity 
of  trying;  though  the  obtaining  the  judc^ment  might  l>c 
owing  to  the  default  or  even  treachery  of  the  defendant's 
own  tenant. 

But,  if  the  plaintiff  had  not  been  guilty  ctany  collusion 
with  the  tenant,  they  thought  it  reasonable  that  the  tenant 
who  was  the  person  guilty  of  the  default,  should  pay  the 
casts.  For,  the  rule  of  the  Court  which  requires  service 
upon  the  tenant  in  possession,  is  calculated  with  a  view 
that  the  tenant  should  give  notice  to  his  landlord,  in  order 
that  the  ejectment-cause  may  be  tried  between  the  proper 
parties  interested  in  the  question. 

The  Rule  was  therefore  enlarged;  and  an  order 
made  upon  the  tenant y  to  shew  cause  why  he  should 
not  i)ay  the  costs. 
Upon  its  now  coming  on  again — 
The  tenant,  by  his  Counsel,  admitted  himself  to  be 
in  &ult ;  and  submitted  to  the  Court. 

The  landlorb  was  an  infant;  and  therefore  could 
not  consent  to  the  trial  of  the  question^  (which  was  heir- 

fS 


1998  Michaelmas  Term  7  Geo.  3.  B.  R. 

1766,        ihip))  in  an  issue.     But  as  relief  was  on  his  behalf  prayed 

against  a  judgment  which  was  strictljr^gee/ar,  there  could 

Doe        be  no  doubt  out  that  the  Court  mi^ht  add  such  terms  and 

¥•  conditions  to  such  relief,  as  were  just  and  equitable,  by 

Roe*         bringing  the  real  question  between  the  plaintiff  and  him, 

to  be  tried  upon  the  real  merits. 

The  Court  accordingly  made  the  following  rule,  viz. 

Upon  reading  the  last  Rule,  it  is  ordered  that  the 
judgment  signed  in  this  cause,  and  also  the  writ 
of  possession  issued  and  executed  thereon,  be  set 
aside.  And  it  is  referred  to  Mr.  Owens j  to  tax  the 
lessor  of  the  plaintiff  his  costs  occasioned  by  the 
said  judgment,  and  taking  possession  as  aforesaid, 
together  with  the  costs  oi  this  application ;  which 
costs,  when  taxed,  shall  be  paid  by  Charles  Doug-* 
'  las  Bozodenj  the  tenant  in  possession  of  the  pre- 
mises in  question.  And  it  is  further  ordered,  that 
r  1998  J  Henry  Jteynel  SpUiery  Esq.  the  landlord  of  the 

L  ^  said  tenant,  be  made  defendant,  (as  in  the  condi- 

tional rule ;)  and  that  he  shall,  upon  the  trial  of 
the  issue  to  be  joined  between  the  parties,  not  set 
up  any  satisfiedf  term  or  any  trust-estate,  to  defeat 
the  lessor  of  the  plaintiff ;  and  also  admit  that 
Zouch  Droughton  wi^s  seised  of  the  premises  in 
question. 


Th:J  End  of  Michaelmas  Term  1766,  7  G.  3. 
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Rkx  versus  The  Corporation  of  Wells.     JJSSS  w«. 

^^N  shewing  cause  against  a  Mandamus  to  be  directed  to  Maadaaiw 
^^  them,  commanding  to  restore  John  Burland  Esq.  will  lie  u» 
one  of  his  Majesty's  Serjeants  at  Lav,  to  the  Recorder*  nstore  a 
ship,  from  whence  they  had  removed  him ;  it  was  agreed  ^^•^'^*"'«'»  • 
to  abide  by  the  opinion  of  the  court  upon  the  present 
motion.     The  facts  appeared  on   the   affidav^its :   they 
were,  in  substance  to  the  effect  following — 

His  tenure  was  ^^  quam  diu  se  bend  gesserit.^^  It  was 
a  corporation  by  prescription.  The  times  of  holding 
their  sessions  were  sufficiently  ascertained.  The  causes  or 
grounds  of  amotion  were  two :  1st.  An  improper  conduct 
at  the  election  of  members  of  parliament  on  the  17th  of 
December  1765 ;  viz.  administering  the  oath  to  one  Mr. 
Keate  as  returning  oflScer,  a^  well  as  to  the  Mayor,  who 
(they  said)  was  ihe  proper  returning  officer ;  and  also  re<* 
fusing  to  suffer  the  Mayor  to  adjourn  the  poll  to  the  Assice^ 
Hall ;  but  continuing  it  himself,  together  with  Keate. 
Sdly.  Repeated  non-attendance.  First,  refusing  to  at<» 
tend  at  the  last  January  sessions,  to  be  holdeo  npon 
Mond4ijf  the  13th,  though  notice  was  ^iyen  him  ^^  to  do 
^'  so,**  and  likewise  ^^  that  the  sessions  could  not  be 
^^  holden  without  him ;  the  mayor  being  under  a  neces^sity 
^<  of  being  in  Ijondon^  and  there  being  pnly  one  other 
<^  Corporation-Justice."  And  also  negtectmg  to  attend 
at  the  quarter-sessions  on  7th  April :  At  which  he  had  in- 
deed no  particular  personal  notice  '^  to  attend,**  but 
neyertheless  was  obli^;ed  (as  they  insisted)  by  his  duty 
to  haye  attended,  as  it  was  well  ascertained  to  be  the  usual 
day  of  holding  this  session. 
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It  appeared  upon  the  affidavits,  tbat  the  name  of  the 
corporation  is  "  Mayor,  Masters  and  Burgesses;"  and 
that  Mr.  Keate  *  was  the  senior  master,  and  claimed  to 
preside  at  the  election  of  members  of  parliament. 

It  appeared  that  the  Serjeant's  general  residence  uras 
and  had  for  six  or  seven  years  been  in  London  ;  that  he 
came  down  to  Wells  upon  occasion  of  this  election,  in 
December ;  that  the  January  sessions  happened  whilst  he 
continued  there ;  that  he  md  receive  tne  notice  before 
mentioned ;  and  that,  in  fact,  he  did  not  attend  at  it ; 
that  he  was  summoned  to  appear,  and  shew  cause  why  he 
should  not  be  remorqd  from  his  office  of  Kecorder ;  and 
that  at  a  corporate  meeting  holden  at  the  day  therein  ap- 
pointed, he  was  removed. 

His  defence  was — That  whilst  he  was  resident  at  Wells^ 
he  was  used  to  attend  A»  scs6iptt& :  and  since  his  residing 
in  Ixfndon^  he  has  generally  attended  them  about  once  a 
year.  That  he  now  came  to  the  place  as  a  voter  at  the 
election^  9ii^  not  as  a  Justice  of  peace,  or  Recorder.  Tbst^ 
as  to  the  Sessions  on  Mofidaj/  1 3th  Januari/y  he  (beiq^ 
then  in  the  town)  received  notice  ^^  That  no  sessions  cotM 
^^  be  fitolcfen  on  tttat  day,  by  reason  of  the  iliness  of  lUhr. 
^^  MUlkr^  another  jtistice,  without  whose ptesencetfae^said 
^^  sessions  could'  nol  be-  holden^  the  Mayor  being)  gone  tm 
^^  JEomfen.*^  Thai  he  nevcrtbetess  stayed  ia  the  tewrny  in- 
Older  to  attend  :  but  Mr.  MiUcr  could  not  aUend^  still 
continuing  ill.  That,  astatbe  sessions  of  the  7t&  ofAp&U^^ 
He  was  not  then  in  the  town-,  nor  had  notice  of  it :  and. 
that'  his  presence  was  not  essentially  necessacy  ;  there 
being  a  sufficient  number  of  justices,  without  him^  aad 
their  jurisdiction  cortfined  to. contempts  Ac.  and  nol  eat* 
tending  to  felonies ;  and  there  being  no  particular  bustoes^ 
ordinarilj  expected  to  come  before  them. 

It  appeared,  that  Mr.  Mobert  Tudway  was  mayor  of 
WtUs;  Mr.  Keatey  the  senior  master;. and?  Mr.  Paris 
Taylbry  Sheriff  of  Scmersehhire.  Mr.  Tttj/lor^  the  She- 
ril^  delivered  the  precept  to  Mr.  Keaie-  Mr.  Tadwm^ 
the  Mayor,  demanded  it;  but  Mr.  JST^Mv/e  refused  to  (fe- 
liver  it. 

Mr.  Tndtjcaj/y  the  Mayor,  tlien  ordered  Serjeanti  Bur* 
Ikndi  as  Recorder  j  to  administer  the  oath  io  him  (Tudmtu^}' 
as^returninff-officer,  and  not  io  Kealc, 

Serjeant  BurlandsmA  he  would  disobei/  that  order ;  and, 
upon  his  owji  motion' and'  projmsal,   (as  was  aUB(%cd^)* 
aaministercd  the  oath-  to  Keate^  as  well  as  to  the  M^yot; 

The.  Mayortherenpon  adjourned  the  poll  to  tlie.  Asaiae- 
Hall;  but  the  Serjeant  opposed'  sucll  adjournment;  and 
advised  and  assisted*  in  continuing  iCi  where  it  was;  In 
consequence*  of  which,  two  distinct  poUn  were  taken. 

It  was  sworn,  that  Mr.  Serjeant  Bwfluni  acted  there 
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cf  Recorder  ;  and  many  proofs  or  supposed  proofs  of  it       1767. 
were  specified. 

Sir  fktcher  Nortony  Mr.  MortoHy  Mr.  Recorder  Etflte^        Rbz 
and  Mr.  Dunmmgj  oa  behalf  of  the  Corporation,  nour         y. 
slsewed  cause  against  the  wandiunos  to  restore  Setjeamt    Wbi:.cs« 
Bmrlaai  to  the  office. 

Thej  urged  two  charges  against  him;  ^iz.  1st.  non^fea* 
sancey  ornegUct  of  duty  ;  and  iSdlj,  mal-femaJKe,  or  m$» 
hehtmour.  And  they  biil  down,  as  ffenexal  principlesr — 
that  the  liody  at  large  hare  pow«ar  ofamotioa ;  and  that 
he  is  unoveaUe^  for  proper  reasons,  though  appointed  to 
betd  quam  diu  se  kexi  gesserii ;  and  they  insisted  that 
iheie  matters  charged  upon  him  are  proper  reasons  and 
stifficienl  causes  of  amotion. 

First — As  to  the  first  cause  of  amotion — they  admitted, 
that  his^exeuse  seemed  sufficientforthe  Jontiar^-Sessions. 
But,  at  the  ^/irif-Sessions,  it  was  his  duty  to  attend ; 
thouHt  not  a  Ghaiter-day ;  for  it  was  fully  ascertained 
that  Qie  Sessions  was  umduy  holden  on  that  day.  There- 
fore no  notice  was  necessanr ;  but  he  must  take  notice  at 
bis  peril.     9  Co^  50.  a.  It  Countee  de  Sahp*s  case. 

He  owns  that  he  was  resident,  when  elected  ;  and  that 
for  six  or  sevenyears  he  has  absented  himself,  and  lired 
in  London.    This  wilful  withdrawing  himself  is  an  ag« 

ETation,  rather  than  an  excuse.  He  ought  to  attend 
duty  there;  and  the  non-attendance  is  a  forfeiture. 
Sierjeant  Whitaker^s  case,  2  Salk.  435.  (third  point,)  and 
9  £d.  Rmm.  1297.  proves  this. 

Notice  is  not  necessary,  wlicre  the  day  of  hdiding  the 
Sessions  is  known  and  notorious.  Here,  the  nature  and 
duty  of  his  office,  and  also  his  oath  of  office  required  his 
attendance. 

But  even  if  it  were  necessary,  the  Serjeant  has  made  it 
impracticable ;  he  has  withdrawn  himself  to  London^  out 
of  the  reach  of  notice,  by  a  voluntary  absence. 

This  wilful  absence  is  itself  a  cause  of  amotion. 

Secondly — The  second  cause  of  amotion  is  mal-fea* 
sance. 

He  ffave  improper  advice,  both  to  the  Mayor  and  to 
Mr.  Aeate.  His  conduct  on  the  I7th  of  December  1765, 
was  a  direct  breach  of  his  corporate  duty.  It  is  not  true, 
that  he  came  only  as  a  voter  ;  he  came  as  Recorder.  We  p  2002  ] 
have  proved  this ;  his  own  act  proves  it ;  for  he  could  not 
administer  the  oath,  but  as  Recorder ;  nor  sign  his  name 
to  it,  but  as  Recorder. 

He  did  every  thingthat,  as  a  good  Recorder,  he  ou^ht 
not  to  have  done.  The  Mavor  was  the  sole  returnuig 
officer ;.  and  the  precept  ought  to  have  been  delivered  to 
AtDiy  as  it  was  directed.    Instead  of  that,  he  opposed  the 
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1767.       authority  of  the  Mayor;  and  incited,  aided  and  assisted 

the  usurper  of  his  authority. 

R^X  It  y/as  absurd,  that  the  second  in  office  should  preside, 

▼r  when  the  first  was  present  and  claimed  to  preside,  and  ez« 

Wblls*     pressly  required  the  oath  to  be  administered  to  him  and 

liim  only.     Yet  the  Serjeant  called  upon  Keate  to  take 

the  oath,  and  officiously  administered  it  to  him,  as  well 

as  to  the  Mayor. 

The  Mayor  thereupon  adjourned  the  poll  to  the  Town«« 
Hall.  But  the  Serjeant  advised  and  instigated  Keate  to 
proceed  where  he  then  was.  In  consequence  of  thb,  two 
polls  were  taken  ;  the  Serjeant,  when  he  had  read  the  pre* 
cept  returned  it  to  Keate. 

Has  not  this  advice  thrown  the  town  into  confusion  i 
and  was  it  not  done,  to  servo  a  party  ?  If  it  was  ignorance, 
it  must  have  been  crassa  ignorantia.  It  was  opposition  to 
government ;  and  like  the  case  of  The  Protector j  and  The 
Town  of  Kingston  upon  Thatnesj  in  Stt/leVil ;  where  the 
Bailiffs  adjourned  the  Court,  and  their  opponents  stayed 
and  acted,  and  made  and  entered  orders  ;  and  Glyn  Chief 
Justice  held  it  good  cause  to  disfranchise  ^^  for  entering 
<<  of  orders  made  by  a  pretended  Court,  which  in  txutu 
^^  was  no  Court." 

And  they  cited  the  case  of  The  King  against  Mayor^ 
Src,  of  Newcastle;  where  the  Court  refused  a  peremptory 
inanclamus  to  restore  Matthew  Feaiherstonhaugh  /  as  being 
niigaton/y  after  he  had  totally  deserted  the  place,  and  re? 
sicled  in  and  near  London,  (This  case  was  determined  on 
Wcdnesda;^  the  11  th  of  November  1747.) 

Mr.  Serjeant  Davj/j  contra^  for  the  Recorder. 

Lord  Mansfield  told  him,  he  had  no  need  to  give 
himself  any  trouble. 

His  Lordship  then  expressed  himself  to  the  following 
effect : 
r  2003  1  Whether  the  Serjeant  will  continue  Recorder  of  the 
corporation,  if  restored  ;  after  all  this  that  has  passed,  is 
for  his  consideration  ;  the  question  before  «<?,  is  **  whe- 
**  ther  he  was  properly  amoved /  and  whether  he  ought  to 
**  be  restored  to  his  orace." 

There  is  a  consent  of  all  the  parties,  to  be  determined 
by  our  opinion  on  this  motion. 

The  two  general  articles  charged  upon  him  are  his  be* 
faaviour  at  the  election ;  and  his  non-attendance  at  the 
^pnY-Sessions.  (For  the  want  of  attendance  at  the  Janu* 
arv-Scssions  is  candidlv  given  up.) 

The  charge  of  misbehaviour  at  the  election  is,  shortly, 
his  administering  the  oath  both  to  Keate  and  the  Mayor; 
though  the  Mayor  commanded  him  to  administer  it  only 
to  himself.  That  the  Mayor  having  adjourned  the  polL 
the  Serjeant  declared  his  opinion,  ^^  that  the  Mayor  coald 
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'<  not  adjourn  without  the  consent  of  the  candidatai ;"        1767. 
and  that  he  continued  with  Keate^  taking  the  poll  at  the 
fonner  place.  Rex 

I  choose  to  take  it  in  the  order  in  which  the  corporation  y  • 

make  the  charge ;  and  they  begin  with  his  conduct  at  the    Wells. 
election. 

I  dare  say,  that  was  the  principal  ground  of  their  amo* 
Ting  him. 

There  is  no  charge  at  all,  of  any  corrupt  motive  for  his 

firing  this  advice,  or  doubting  of  the  legality  of  the 
[ayor's  presiding.  And  it  is  plain,  that  it  was  a  sincere 
opinion ;  because  the  candidate  whom  he  espoused,  risked 
the  fate  of  his  election  upon  it ;  and  those  who  yoted  for 
that  candidate,  did  not  vote  before  the  Mayor  and  Keate 
both,  but  only  polled  before  Keate.  Therefore,  how  er- 
roneous soever  his  advice  might  be,  it  was  plainly  his  real 
opimcm. 

He  had  nothing  to  do  at  that  meeting  as  Recorder;  nor 
was  this  a  corporate  meeting.  It  was  a  Borough  by  pre- 
scription. Tne  Mayor  has  the  return;  he  might  have 
made  it  without  the  Recorder. 

But,  as  Recorder,  he  is  a  Justice  of  Peace. 

Has  he  then  misbehaved  as  a  Justice  of  Peace  ? 

Two  persons  claim  the  return ;  and  both  demand  to  have    r  2qq|  i 
the  oath  ^ubninistered.   He  administered  it  to  both ;  valeai    *-  "^ 

Suanium  vaiere  potest*    This,  surely,  was  no  breach  of 
uty  of  his  office. 

The  Mayor  adjourns  the  poll.  The  Serjeant  had  no* 
thiog  to  do  with  the  adjournment,  but  as  a  voter.  He  gives 
his  opinion ;  his  opinion  was  wrong.  They  who  were  his 
friends,  suffer  by  it.  This  is  no  breach  of  his  corporate 
doty. 

As  to  his  absenting  himself  from  the  April  Sessions — 
All  the  charge  is,  ^^  that  he  was  not  present  at  it."  He 
Htys,  that  whilst  he  was  resident  there,  he  did  attend  ;  and 
since  his  residing  in  Londony  he  has  generally  attended 
about  once  a  year.  That  in.^^t/,  two  Justices  were  upon 
the  spot.  That  no  *  particular  notice  was  given  him,  to  •  v.  ante 
induce  him  to  go  down  |  and  that  little  or  no  business  oc-  Vol.  i.  p.  5Sf. 
curred  when  he  has  attended.  And  there  is  no  charge  that 
there  was  any  business  then  to  come  before  them. 

I  know  of  no  case  that  says  that  the  bare  being  once  ab- 
sent is  a.  forfeiture.  And  in  this  very  case,  the  Counsel 
for  the  Corporation  allow  an  excuse  for  his  absence  in 
January.    So  that  absence  may  be  excusable,  (a) 


(a)  In  Lord  Raym.  1235,  non-attendance  at  two  Ses- 
sions of  the  Peace  was  charged  on  a  record,  ^d  the 
Court  held  non-attendance  to  be  a  forfeiture  of  the  office, 
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♦Indeed,  a  gvncro/ neglect,  or  veftisal  tK>  attemttbe  rfuf  r 
of  such  iin  office,  is  a  i;ea9on  of  forfeilare  t  a  (kt^rmineft 
neglect,  a  xcilful  refusal.  But  a  single  instance  of  omiHifi^ 
to  attend,  Mihere  no  particular  business  was  expected,  m)r 
,ift  fact  happened,  is.  a  yerj  different  case.  (a). 

1  think  the  law  is  well  laid  down  by  Serjeant  Ilaukiittt 
in  treating  of  otftnces  by  officers,  b  j  negkct  or  bPBadi  of 
duty.  He  says,  "  it  is  certain  that  an  officer  i»  ItaMc  to 
^^  a  joifeLtuxe  of  his  office,  nob  only  for  doing  a  thing  di- 
^  rectly  conhary  to  the  design  of  it ;  but  also  for  negfeci* 
^  ing  to  attend  his  duty  at  aU  usual  proper  and  eonvenieBt 
^^  times  and  places,  whereby  any  dama^  sbidt  aeerne  io- 
**  those  by  or  for  whoxa  he  was  made  a»  oiieer.  And  some 
^  have  gone  so  far  as  to  bold,  that  an  office  coneemiRg^ 
'^  the  Mministialian  of  jusliee  or  the  commoiyweollb,  ihall* 
^  be  forfeited  tor  a  bare  not^^usep,  whether  nwv  8>peetal* 
^'  damage  be  occasioned  thereby  or  not.  But  this  opkiioii- 
^  doth  Bot  appear  to  be  warranted  by  any*  resohition  in 
^<  poiat ;  aao  the  airtherities  which  are  citied  tonmiRtam 
^'  It,  do  not  seem  to  come  Bp  to  it.^t 

*He  refers  to  several  books  and  eases  in  bis  margin ;  and^ 
agrees  with  thoee  authorities  that  say  <<  that  he  who  so 
^^  far  negtects  a  public  office,  as  plainly  to  appear  to  take 
^^  no  manner  of  care  of  k,  skuulu  rather  be  iiniiiedjatel j 
^^  displaced,  than  the  public  be  in  danger  of  sfriferiog  that- 
^  damage,  wht<di  canaot  but  be  ejftpected  some  time  or 
«  other  from  his  negligence." 

But  Bobody  can  say  or  even  inuigiiie>  that  ofte  siftgk 
ehsence  from  a  session,  at  which  aothing  of  hanpertaiice' 
was  likely  to  happen,  can  amount  to  ^ircA  a  negkct  of  a 
Recorder's  office,  as  to  make  him  plainly  toappik^ar  lotako^ 
no  manner  of  care  of  it. 

it  is  perfectly  consistent  with  the  case  of  Serjeant  Wki* 
taker  J  as  reported  by  Lofd  Htiymond^'*^  to  say  ^<  that  Ae 
^^  Aure  being  absent,  is  not  a  caase  of  forfeiture.'*  Ttuvt 
case  was  am  amotion  of  Serjeant  VThitaker^  from  his  R<s 
cordership  of  Ipemch  for  non^-attendanco  (amongst  efher 
causes  of  amotion)  at  two  distinct  Sessions  of  tlie  Peace,^ 


and  that  the  RcecHrdei  ought  at  his  peril  to  attend^ 
though  no  iiveoavenienee  ensued  by  his  non-attesdaacie  ; 
but  afterwards  la  page  1240,  on  oa  objection  to  the  worda 
of  the  charge  as  slated  by  tha  retura,  viz.  that  it  was  not 
a  charge  for  not  hokUsg  a  Sessions  of  the  Peace,  but  Oyer 
and  Terminer  and  Gaol  delivery,  a  peremptory  Manda* 
mus  was  awarded  to  restore  him. 

(<7)  Non-residence  in  a  CouQty  i3.a  good  cause  to  ne* 
move  a  Coxoner^^  3  Atk.  184. 
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Wh  appoioted  by  bimself,  and  at  a  tiitie  too  wfacn  he        1767. 
was  (as  it  appcMra)  present  "within  the  borou|rh.     The 
Corporation  there  state  (not  a  single  absence,  but  two  dit*         Rex 
Icrent  neglects',  at  tzoo  disUjict  Sessions,)  ^*  that  be  and  y. 

^'  aaother  Justice  appointed  a  Session  to  be  holden  on  the  Wells. 
^^  14th  of  Jwiuan/  1702,  and  issue^l  a  precept  to  return  a 
^^  Grand  Jury,  Sfc.  and  that  the  Se^ion  was  prodaiflied 
^'  accordingly  ;  and  that  he  had  notice  of  all  the  premises; 
^'  and  all  -were  ready,  and  that  he,  licet  solcmniter  exactu^j 
''  zxduntarili/  and  uilhout  any  reasonable  cause  absented 
^^  himself/'  And  they  state  another  like  default  cm  the 
1st  of  April  following ;  only  mutatis  mutandU. 

Then  they  state,  in  hcec  verha^  the  notice  thc^  gave 
bim  to  appear  and  answer  why  he^  did  riiot  attend  and 
assist :  ^^  tfou  knowing  that  by  the  charters  of  this  town, 
^^  no  Sessions  of  the  ^ace  could  be  holden  for  this  town, 
^^  without  the  actual  presence  of  the  Baili&  and  Recorder 
« thereof." 

TJien  when  he  attends,  all  the  reason  he  gives  is 
"  that  he  expected  to  have  been  sent  for ^  when  they  wcte 
^' ready."  Plainly,  therefore,  he  was  in  the  town,*  and 
^(18  as  plain  that  he  wUfiilly  and  voluntarily  neglected  t^ 
attend. 

The  exceptions  there  taken  to  the  cause  of  forfeiture  so 
assigned  in  not  attending  to  hold  a  Session  of  the  Peace, 
yueiecnly  tu)Op'  1st,  ^^  that  a  Session  of  the  Peace  might 
<<  be  holden  without  him,  he  not  appearing  to  be  of  die 
^'  Quorum ;  and  two  Justices  of  the  Peace  may  liold  a  p  9C^^  1 
^^  Session  of  the  Peace.    Sdly.  Admitting  it  could  not,     I-  ^ 

*^  yet  1st.  they  ouglit  to  have  sent  for  him ;  and  2dly. 
^^  They  oii|^ht  to  have  shewn  some  special  damage  to  the 
^^  Corporation  by  the  not  holding  the  Sessions." 

'Tis  to  THESE  two  exceotions  otfdy^  that  the  opinion  of 
the  Court  is  applied ;  ana  therefore  it  must  be  understood 
as  qualified  and  restrained  to  the  subject  then  in  debate 
before  them.  The  question  was  not  ^^  how  many  nen-at** 
^^  tendances  of  a  nonresident  Recorder  should  amount  to 
^^  a  ictffeitiire  ;"  but  ^^  whether  his  tmlful  absenting  .him*- 
«  aelfwhen  in  the  town^  was  so." 

It  k  not  argued  ^  whether  his  presence  was  netesmry  to 
^<  the  holding  of  the  Session ;"  (though  it  appears  upon 
the  letum  that  it  was.)  But  it  .was  surged -on  the  part  of 
SeQeaat  Whitaker,  ^^  that  admitting  it  toJie  so,  yet  they 
<<  plight  to  have  ^nt  for  him ;  ana  also  they  ought  to 
<<  have  shewn  some  special  dami^ge  to  the  corporation,  bsy 
<<  the  not  hiding  the  3essions." 

The  corporation  say,  ^<  that  no  particular  notice  *wa8 
^^  aeccMiry ;"  imd  ^^  that  he  ought  to  have  attended  this 
'^  ^^awioQ  of  h|B  own  appointnent,  teing  in  the  town,^^ 

Tha  opinion  of  the  Coujct  is,  ^^  that,  admitting  the  pit- 
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1767.        "  scnce  of  the  Recorder  was  tiot  necessary j  by  the  Charter^* 
^'  to  the  holding  a  Sessions  of  the  Peace,  yet  he  must  at'- 
Rex        "  tend;  for  it  was  the  intent  of  the  Charier  in  making 
V.  ^^  sucli  an  ofRcer,  that  he  should  assist  the  corporation  in 

W  BLLS,  "  matters  of  law ;  and  the  Justices  of  Peace,  though  they 
"  Jiad  power,  yet  they  might  be  afraid  to  proceed  to  the 
**  holding  of  a  Sessions  without  their  Recorder;  And  se^ 
**  condly,  this  office  bfeing  a  public  office  concerning  the 
**  administraiion  of  justice^  the  officer  is  bound  to  attend 
^^  at  his  peril ;  and  non-attendance  is  a  cause  of  forfeiture 
^<  of  his  office,  though  no  inconvenience  ensue  by  hlsnon- 
^<  attendance.  And  the  diffi^ren^se  is  between  public  and 
**  private  offices.  And  so  is  Co.  Litt.  233.  d.  9  Co.  50. 
^^  Though,  as  the  Chief  Justice  said,  in  this  case  the  cor^ 
^^  poration  might  be  disfranchised  for  neglecting  to  hold 
'^  Sessions  of  tne  Peace ;  and  so  his  non-attendance  was  a 
**  damage  to  them." 

There  is  no  doubt  that  non-attendance  is  a  Canse  of 
forfeiture ;  but  the  question  is,  ^^  what  sort  of  non-at* 
**  tendance." 

The  question  in  that  case  of  Ipswich  was  not  ^^  mhai 
**  sort  of  non-attendance."  Serjeant  Whitaker  appointed 
the  Session  himself;  was  actually  then  upon  the  spot ;  and 
r  ffin^  1  'ooluntarilj/  and  wilfullj/  absented  himself. 
L  ^^^  J  A  mere  being  absent  once  from  attending  a  Session, 
without  any  particular  circumstance,  is  no  cause  of  for- 
feiture. 

In  the  case  now  before  us,  the  Recorder  resided  in  Lon* 
don^  and  had  no  particular  notice  to  come  down  to  hold  it. 
The  corporation  have  been  satisfied  with  his  former  ab- 
sence ;  and  he  had  no  particular  reason  to  attend  at  this 
particular  time  ;  and  there  was  a  sufficient  Quorum  upon 
the  spot.  Therefore  this  was  not  a  crassa  negiigentia^ 
sufficient  to  forfeit  his  office. 
t?f  nf  «  'i4o  '  ^"™*  warranted  in  the  opinion  I  have  given,  by  the  caso^ 
pl.s!\  in  2  Roll.  Jbr.  165.  Letter  N.  pi.  2,  3.  "  a  negligent 

^^  escape  is  no  cause  of  forfeiture  of  the  office  of  Marshal  i 
^^  but  if  he  suffers  several  such  escapes,  it  lies  in  the  dis*' 
**  cretion  of  the  Court  to  oust  him." 

As  in  that  case  of  the  office  of  Marshal,  one  instance  is 
not  enough  to  amount  to  a  forfeiture  of  the  office ;  so  here, 
a  single  instance,  under  the  circumstances  appearing  upon 
the  present  return,  ought  not,  in  point  of  law  or  common 
sense,  to  render  this  officer  of  the  corporation  liable  to  the 
forfeiture  of  his  franchise. 

Therefore  I  think  the  mandamas  ought  to  go. 

Mr.  J ustice  Yates  was  absent. 

Mr.  Justice  Aston  and  Hewitt  were  of  the  same 
opinion  with  Lord  Mansfield  ;  and  spoke  to  the  sami^ 
effect. 
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The  fonner  said,  he  would  oiily  obsenre  that  here  was 
(as  it  appeared  to  hiin)  no  cs^nse  of  amotion  pro  mald^ges* 
Utraj  1/ it  were  eranted  that  the  Serjeant  Ada  acted  at  Re- 
corder, at  the  ekction ;  for,  it  was  not  a  crimtiifi/fy-errone- 
oot  opinion  that  he  gave,  if  it  should  be  admitted  to  be 
erroneous. 

And  with  regard  the  non-attendance — ^The  charge  was 
dlowed  to  be  sufficiently  answered,  as  to  the  January* 
Sesstim.  And  as  to  the  ^pnV-Sessions — He  saw  no  cause 
•f  amotion  diselosed  in  these  affidavits ,  even  upon  the 
mle  laid  down  in  9  Co.  50.  For,  this  is  not  such  a  non* 
user  or  non-attendance  as  falls  within  that  rule ;  this  is 
only  omeringle  instance,  unattended  with  any  one  aggra- 
vating^ circumstance.  And  he  mentioned  a  case  in  S  Sal" 
ktU^  (d7.  pi.  5.  where  the  Court  refused  to  ^rant  a  rule 
a|;ainst  tte  ckrk  of  a  County-Court  for  grantuig  a  reple- 
ym  without  taking  surety  of  the  plaintiff  to  prosecute ;  as 
It  was  a  single  instance.  They  said,  that  when  it  grew 
into  practice,  they  would  interpose ;  as  if  a  Sheriff  con- 
stantly or  frequently  used  to  let  persons  at  large  without 
bail,  then  it  is  an  abuse  of  his  office. 

Per  Cur\  unanimously — 

Rule  made  absolute. 


S008 

1767. 

Rbx 
v. 

Wells* 


[  2008  ] 


Rex,  "vers.  Mayor,  Bailiffs  and  Burgesses  of  Cambridge. 

f\N  Thursdaj/  the  27th  of  November  last,  Mr.  Wedder- 
^^  bum  shewed  cause  against  a  mandamus  to  be  directed 
to  the  Corporation  of  Cambridge^  commanding  them  to 
proceed  to  the  election  of  a  Mayor,  under  the  Statute  of 
11  G.  1-c.  4.  %2. 

The  case  was,  that  they  had  in  fact  chosen  one  upon 
the  16th  of  August  J  which  was  the  Charter-day  ;  namely, 
Mr.  James  Cnfford.  Junior,  who  was  an  officer  in  the 
crmvy  just  gone  to  North  America,  and  without  the  least 
prooability  of  returning  till  long  after  the  year  would  be 
expired. 

The  electors  were  sufficiently  apprized  of  the  fact,  at 
the  Hme  of  election ;  and  soon  after  it,  had  express  no- 
tice ^ven  them  of  it ;  but  they  refused  to  go  to  a  new 
flection. 

The  Day  appointed  bv  the  Charter  for  swearing  the 
Mayor  in,  is  the  29th  of  September  yearly. 

The  Rule  was  then  enlarged  by  consent,  on  the  corpo- 
ration's agreeing  to  be  bound  by  die  opinion  of  the  Court 
(if  against  them)  without  making  anv  return  to  the  man- 
dinai.    It  was  ako  consented  to^  that  further  affidavits 


Tuesday  J7th 
Jaoaary  ir67« 

Mandamiuwill 
be  grantt'd 
after  a  colonr* 
able  and  void 
electioQ. 


[iDoog.SSS. 
1  East  80.] 
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might  be  filed  on  both  sides,  within  limited  tiMeft ;  wilhio 
which  limited  times,  each  side  should  be  respectively  Ht 
liberty  to  file  them.  And  each  side  was  to  bare  inspec* 
ti^n  of  the  books  of  the  corporation. 

Mr.  ThurhWy  Mr.  A^hursl  and  Mr.  Jfiidtirbym  mm 
shewed  cause  against  the  mandamus. 

They  insisted  that  the  office  was  full:  and  that  the 
Court  would  not  interpose  and  displace  an  officer,  WvtiMit 
his  having  iany  notice. 

They  argued,  that  the  Statnte  of  HO,  i.e.  4.  ift  oM 
of  the  case ;  because  here  has  hten  an  election  ;  whereat 
that  Statute  can  take  place  in  those  cases  only^  when 
there  has  been  no  electioii  made  upon  the  charter  w  usag^ 
day.  It  is  neither  impossible  kiior  improbable  that  the 
person  elected  may  return  within  the  year  ;  ami  be  may 
be  sworn  at  any  time.  He  has  an  estate,  a  freehold,  in  tm 
6ffice;  and  has  himself  a  right  to  a  mandamus  to  be  sworth 
Therefore  the  Court  will  not  send  a  mandamus  to  go  to  te 
new  election  of  another  pcrsofn  into  his  office,  Without 
hearing  him. 

By  the  Charter  of  36  C.  2»  and  by  prescription  aWf»| 
the  old  Mayor  is  to  holdover^  'till  atiotlier  shall  be  chosen 
and  sworn  in  :  and  that  has  been  the  usa^,  time  imme* 
morial.  So  that  the  Corporation  is  in  no  danger  of  disso« 
lution.  And,  though  the  Charter  says  ^^  That  the  Mayor 
'*  shall  be  sworn  in  upon  a  particular  day  ;"  yet  that  is 
onLv^  directory  :  he  may  still  be  sworn,  though  the  29tb 
of  September  be  past. 

Sir  Fletcher  Norton^  Mr.  Dunning^  and  Mr.  Yarke^  ar- 
gued on  the  other  side,  for  the  mandamus. 

We  apply  upon  the  facts,  under  the  Ad  oJM  Cf.  I. 
c.  4.  for  a  mandamus  to  go  to  an  election,  upon  the  foot  ot 
there  having  been  no  due  election.  The  words  **  no  e\ec* 
tion"  in  that  Act,  mean  no  cfve  election.  The  case  of  7%e 
borough  ojBossiny  alias''^  TintageltH  ComwaOyi  Sir.  lOOS. 
settles  this  point. 

The  election  here  pretended  is  merely  colourable.  The 
electors  Anew  that  he  was  just  ^^oneto  North  Amtrica ; 
and  that  there  was  no  chance  of  nis  returning  withirt  thl^ 

i^ear.  So  that  the  election  was  merely  e/ii^or^,  and  calcu- 
ated  to  enable  tlie  old  Mayor  to  hold  over :  wnich  wias  the 
very  thing  that  the  Statute  of  9  Ann.  c.  20.  meant  to  pre- 
vent. And  the  11  G.  1.  must  be  coupled  Withtkat^f 
Queen  Anne.  . 

They  cited  the  case  of  Jiex  versus  t  Mayor  of  C^hnoT'- 
then  J  P.  1755,  SB  G.  2.  which  was  a  mdkiaaiiius  granted, 

after  an  election  nfe/oc^l^. 
Kfewibiitii  and  ^ 

Otkcn,  GomHioa  Oonti^itinM  tX  C«MiaHli«ta.    Laril  Chifef  Jilftice  Ybfitki  MiVcrH  te 
Resolution  of  the  Comt,  «|ioa  ^inm^  istk  of  M«|r  1756 :  VjOiicli  wa^  « tlifit  a  lofere  4t 
Jkelq^  ElectioOy  wbicb  amean  to  be  wUkout  Right,  "  U  not  sanicieiit :"  For,  lB<e  A^lMIln^ 
where  no  due,  Ugal,  vtUid,  Election  bat  beea  made." 


•  V.  ante,  p. 
1455,  1454. 
^  Darn.  S06. 
Doug.  385.] 


[S.  C.  Sayer. 

sen.] 

t  The  name 
of  the  cane 
was — Rex  «. 
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Sappose  they  hadjchosen  a  person  clearly  incapacitated  ;        1767. 
woola  not  the  Court  have  issued  a  mandamus  ?  Noir  the 
incapacity  of  thig  gentleman  is  toialy  for  the  time ;  though         rex 
only  temporary  in  respect  of  its  continuance.    And  if  the    v.   cam* 
disability  be  total,  the  Court  willjmnt  a  mandamus  to  go    bridge. 
to  a  new  election^.  So  they  will,  u  they  have  good  reason  iiayor,&c» 
to  think  the  former  election  void.    3  Str.  1157.  Rex  yer-     r^SQlO  1 
IBS  Borough  of  Abervstarith.  *" 

In  Mr.  ♦  Scawens  case,  Port-Reeve  of  St.  Michel^  •¥.  intc 
IftcA.  1753.  87  G.  8.  the  Court  granted  a  mandamus  pagei45d. 
ifier  a  former  election. 

Mr.  Gifford  indeed  is  not  before  the  Court :  nor  can  he 
be  80 ;  because  he  is  in  North  America.  But  hb  election 
iru  void:  it  was  no  election  at  all. 

They  have  not  cited  any  case  on  the  other  side,  tq 
povc  that  the  Court  can  not  grant  a  mandamus,  where 
Ike  oflice  was  full. 

The  Court  +  were  very   clear,  that  a  mandamus  ^  |^^  jwUce 

OO^ht  to  go.  Yates  was  not 

Lord    Mansfield  said  he  had  no   doubt    on   this  ia  Court, 
question. 

The  Acts  of  9  Ami.  c,  SO.  and  11  G.  1.  r.  4.  were  made 
to  obviate  the  misbehaviour  of  Mayors. 

The  Corporation  has  a  right  to  a  new  annual  officer, 
t7^  year:  and  he  ought  to  be  duly  chosen.  The 
Court  are  to  judge  whether  such  an  officer  be  duly  chosen^ 
or  not. 

If  an  officer  is  actually  sworn  in,  thej^  may  perhaps 
think  it  proper  that  his  right  should  be  tried  first ;  or  if 
the  election  be  doubtful  or  questionable :  but  if  they  see  t  t  V.  ante,  p. 
clear,  that  there  is  only  a  colourable  election,  it  is  void ;  1454,  accord, 
he  has  no  esiale  in  the  office  ;  and  the  Court  will  not  keep  jj^^^*  £,-, 
die  Corporation  without  a  head,  but  will  grant  a  man*  et  al.  ' 
damns  to  go  to  election. 

Sir  i7e/c/ter  Norton's  two  cases  of  Carmarthen  and 
St.  Michel  are  very  strong,  if  the  present  case  wanted 
authorities. 

The  ground  of  the  prespnt  application  is,  that  here  has 
been  910  election. 

This  pretended  election  is  a  mere  polour,  to  avoid  any 
election  at  all. 

The  electors  knew  the  circumstances  of  this  person ; 
they  were  apprized  of  the  whole,  before  the  election  was 
concluded.  They  chose  him,  because  it  was  impossible 
for  him  to  ci^ecute  the  office.  This  is  no  election  at  all ;  r  ggjj  i 
it  is  a  mere  colour,  a  playing  upon  words.  ^^  An  elec-  ^ 
tton"  means  a  due  election.  They  were  morally  certain 
that  he  could  not  e^^ecute  the  officey  to  which  they  chose 
him. 

Vol.-  IV,  G 
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1767.  Whether  the  last  Mayor  has  a  right  to  hold  over,  seeing 

a  very  doubtful  matter :  it  depends  upon  a  surrendered 

REX.        Charter,  never  acted  under  since.    So  that  thb  would  iiv* 

V.   CAM-    volve  the  Corporation  in  fresh  difficulties,  (a) 

BRIDGE.         The  Corporation  have  a  right  to  an  officer :  and  thf 

M AyoB^&c.  Court  ought  to  grant  this  mandamus. 

The  person  now  pretended  to  be  elected  is  incapable  ; 
and  chosen  because  he  was  so :  nor  can  he  be  obliged  to 
accept  the  office,  and  act.  (t  is  a  void  election.  And 
as  they  knew  of  the  incapacity,  their  votes  were  as  uo 
votes :  they  were  thrown  away. 
Mr.  Justice  Yates  was  absent* 
Mr.  Justice  Aston  and  Mr.  Justice  Hewitt  were 
clearly  of  the  same  opinion  with  Lord  Mansfield,  that 
a  mere  de  J^acto  election  is  not  sufficient  to  prevent  the 
Court  from  issuing  a  mandamus  under  the  11  Cr.  1.  c  4. 
which  clearly  means  that  ^^  where  no  due  legal  valid 
'^  election  has  been  made  upon  the  Charter  or  Usage 
<^  D^y/'  ^h^  Court  may  issue  a  mandamus.  And  they 
were  equally  clear,  that  this  was  a  mere  colourable  elec- 
tion,  an  elusion  of  the  Act ;  a  void  election,  and  as  no 
election  at  all ;  and  consequently,  that  the  office  was  not 
full;  nor  had  this  person  any  estate  in  it:  the  whole 
is  a  mere  contrivance  to  evade  the  Act,  and  to  frusti;^te 
the  intention  of  both  11  G^.  1.  and  the  9th  of  Queen^imc. 

Therefore  Per  Cur.*  unanimously —  > 

Rule  made  absolitte. 

It  was  ordered  to  be  directed  <^  to  the  late  Mayor*' 
'   (without  specifying  his  name.) 

Satardav  sist.  ^ EX  uer5W5  the  Inhabitants ofSAflZ/ffcf :  Sherrington'!^ 

January  1767.'  Case.     S,C.  Bott.i6. 

ON    Wednesday  19/ A   Naoemher  last,    Mr.   Dunning 
^j,^,^,^  moved  to  quash  an  Order  of  Sessions,  which  quashed 

to  the  poor       a  rate  assessing  John  Sherrington  to  the  poor  i  and  had  a 
R*t«-  rule  to  shew  cause* 

iSf^i  dJI^.        *  "^^^  question  was,  «  Whether  an  officer  of  the  SaU- 
31S.*]  *    ^^  Office  is  liable  to  \}e  rated  to  the  poory  in  respect  of  his 

[♦2012]     ''salarj/.'' 

The  following  special  case  was  stated,  upon  the  offi* 
cer's  appealing  from  the  rate  : — 
J.  S.  the  appellant  inhabits  a  tenement  in  Shalfleeis 

■  ■  ■  '     '  '  ■  y 

(a)  Qtf.  How  does  it  appear  that  the  charter  96  Car. 
2.  before  mentioned  in  page  2009,  was  surrendered :  and 
see  2  Burr.  1021.  .     ' 
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aid  he  is  an  officer  appointed  by  his  Majesty's  Commis-       1767. 
skmers  of  the  Sak*Office,  for  the  purpose  of  superintending 
the  Salt- Works  carried  on  in  the  parish  atoresaid ;  for         rex 
nhich  be  receives  a  salary  of  £iO.  per  annum ^  by  monthly  y. 

IaymentS)  from  the  Government ;  and  is  removable  from  shalplbst. 
b  said  office  by  the  Commissioners  at  pleasure.    That  shibring- 
the  Salt-Works  which  he  superintends  have  been  and  are  ton's  case. 
anessedy  both  ijo  tlie  landrtak  and  to  the  poor ;  and  have 
constantly  paid  such  assessments.     That  the  officers  ap-  , 

pointed  by  the  said  Commissioners  for  the  purposes  of 
superintending  the  Salt- Works  have  been  assessed  to  and 
have  paid  the  land^ULX :  but  it  does  not  appear  to  this 
Court  (the  Court  of  Sessions)  that  such  officers  have  been 
before  this  time  rated  to  the  poor.  That  the  said  J.  S. 
is  rated  to  the  poor,  the  bum  of  £3.  ISs^  upon  the  ac- 
count of  his  said  salary  only.  The  Sessions,  being  of 
opinion  '^  that  the  said  John  Sherrington  is  not  rateable 
"  for  his  salary/'  doth  quash  the  rate :  and  it  is,  by  their 
order,  quashed  accordingly. 

This  Order  of  Sessions  imports  to  have  been  made  on 
the  appeal  of  the  said  J,  S,  an  inhabitant  of  Shal* 
^eet  m  the  Isle  of  Wight  in  the  county  of  South* 
amptony  Salt-Officer,  from  and  against  a  rate  made 
for  the  relief  of  the  poor  of  the  said  parish,  and 
confirmed  by  two  Justices. 

On  Wednesday  last  (the  28th)  Mr.  Attorney-General 
(De  Grev)  and  Mr.  Thurlow  shewed  cause,  on  behalf  of 
the  Salt-Officer,  why  the  Order  of  Sessions  should  not  be 
quashed. 

They  chiefly  insisted  upon  its  being  a  tax  charged  upon 
the  profits  of  the  man's  daily  labour;  and  relied  on  the 
construction  of  the  Act  of  43  E/is.  c.  2.  §  1.  This  charge 
is,  by  the  words  of  the  order,  '*  upon  the  account  of  his 
"  salary  onlyj*^ 

Assessments  for  the  relief  of  the  poor  must  be  made 
according  to  the  person's  visihls  ability  within  the  towp  or 
place  where  he  inhabits ;  and  without  having  regard  to 
any  other  estate  which  he  has  in  any  other  town  or  place. 

In  2  Bulstr,  354.  it  was  so  holden  b^  fftUton  and 
Croke :  and  they  declared  it  to  be  the  opinion  of  all  the 
Judges  of  Englandj  on  a  reference  made  to  them,  and     [  2013  ] 
upon  a  conference  together. 

The  land'iAX  Acts  mdeed  expressly  mention  offices  and 
salaries :  which  distinguishes  that  rate  from  this  for  the 
relief  of  the  poor. 

Quit-rents  and  the  casual  profits  of  manors  are  taxable  [S.P.Bott47.] 
to  the  land'XAx  ;  though  not  to  the  poor.     Rex  vetisos 
Vandewall*:  and  the  reason  there  given  is,  because  they  *  v.  ute, 

o2  «^'"- 


sou 


1767 


V.  . 

SHALFLBSt. 
8&ERRI2r<»- 
T0N*8  CASE. 

•  V.  ante, 
p.  1059  and 
1U64.  S.  C. 
cited. 

[and  Doui;. 
697.  700.] 


[2014] 
•  V.  ante. 

p.  99Sy 

t  V.  ante, 
P.105S. 


t  V.  ante, 
p.  1341. 
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never  were  rated  before.  They  cited  the  case  of  ChetHa 
IfaspUat^^  where  the  usage  was  not  to  tax. 

So  here,  the  usage  has  l^n,  not  to  rate  the  SaIt-0£Eoeri 
to  the  poar^  though  they  are  rated  to  the  land-tax. 

A  man  is  rateable  for  no  other  personal  property  than 
what  he  has  in  the  parish. 

Sir  Fletcher  Norton  and  Mr.  Dunning^  contra^  w^re  fi^ 
quashing  the  Order  of  Sessions. 

They  argued  that  he  was  rateable  for  his  lo/my,  withia 
the  words,  as  well  as  meaning  and  intention  of  the  Statntct 
of  43  Ettz.  r.  2:  which,  they  said,  had  been  always  con^ 
strued  with  favour  and  latitude^  and  extended  very  ofteii 
far  beyond  the  words. 

It  is  reasonable,  that  where  persons  derive  a  benefit 
from,  they  should  submit  to  the  burthens  of  the  parish. 

As  to  usage^— the  apartments  in  Chelsea  College  did  not 
use  to  be  rated  to  the  relief  of  the  poor :  yet  they  have 
been  adjudged  to  be  rateable.  So  that  that  case  is  far  us ; 
having  been  determined  contrary  to  the  former  usage* 

Every  man  is,  for  every  sort  of  personal  property  which 
has  a  certain  produce,  rateable  to  the  relief  of  the  poor^ 
iu  the  parish  where  he  lives  ;  not  in  the  parish  where  his 
personal  property  lies.  And  this  is  a-  fixed,  certain,  per- 
manent produce,  as  to  the  value:  it  is  no  otherwise  casual 
or  contingent,  than  in  respect  of  the  man's  continuance  in 
his  office.  If  he  ceases  to  be  in  office^  he  will  cease  to  be 
taxed. 

These  salaries  have  been  thought  to  be  fit  objects  of 
taxation  to  the  land-tAx :  and  thete  is  much  stronger 
reason  why  they  should  be  so  to  the  poor.  They  are  ex- 
pressly named  in  the  land-tax  Acts :  which  shews  that 
they  are  fit  objects  of  taxation  in  general. 

In  Vandewalfs  case,  the  *  resolution  of  the  Court  was 
not  grounded  upon  usage  only. 

In  the  case  of  St.  Lukc^s  Hospital,  t  no  rateable  object 
was  to  be  found. 

As  to  S  Bulstr.  354. — The  Counsel  on  the  other  side 
apply  the  words  ^^  visible  estate  he  hath  in  the  town," 
to  the  /At;ig  I  but  they  ought  to  be  applied  to  the  penon^ 
And  we  say,  thi^t  every  man  is  rateable  in  the  parish 
where  he  lives,  for  all  his  visible  property,  wherever  it 
lies.  Indeed  an  uncertain  fund  is  not  rateable :  as  was 
resolved  in  the  case  of  the  occupiers  of  lead  mines  in 
Cumberland^. 

No  objection  has  been  made  to  the  quantum  of  this 
rate;  the  objection  is,  ^^  that  the  officer  is  not  rateable.'' 
If  an  officer's  salar;^  should  be  extremely  small,  he  ouglit 
not  indeed,  in  point  of  discretion^  to  be  rated :  on  tro 
Contrary,  if  it  be  a  handsome  salary,  he  ought.    But  the 
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present  qaestion  does  not  turn  upon  the  quantum^  but  upon       1766. 

the  being  rateable,  or  not  being  rateable,  in  respect  of 

nbury :  vrliich  is  personal  estate  within  the  parish.  rex 

Latd  Mansfieu)  desired  to  think  of  it,  for  a  day  or         T. 
two;  and  to  look  into  the  Acts.    It  is  yery  extensiye;   sbalflbbt* 
and  a  new  thought.  .  shxbrimg- 

Cvr\  advisare  vuU.      tom's  case. 

• 

His  Lordship  now  deliyered  the  opinion  of  the  Court; 
bying  first  stated  the  case. 

He  said  he  had  no  doubt,  upon  the  argument  x  but  as 
it  was  a  point  of  general  extent,  he  took  time  to  con* 
sider  it; 

This  man  is  rated  for  his  salary  only ;  for  a  specific 
property  bringing  him  in  a  montnly  sum  of  money,  for 
executing  an  oflice  determinable  at  pleasure. 

This  species  of  property  is  not  mentioned  in  the  Act  of 
43  £&x. :  nor  has  it  any  analogy  to  those  sorts  of  property 
that  are  mentioned  therein. 

The  whole  scope  of  the  argument  against  the  Order  of 
Seations  was  forei^  to  the  question.  It  was,  ^^  that  a 
^  man  mat/  be  rated  in  his  parish  for  his  *  personal  estate.^*  *  On  9fh  Feb. 

^  1769,  Rex.  V. 

(«di«iis  of  the  Poor  of  tbe  City  of  Canterbnry :  S.  P.  was  disciuted,  bnt  not  deter« 


A  man's  personal  estate  is  only  what  he  is  worth  after    [  £015  j 
fayment  of  all  his  debts :  which  can  not  easily  appear^ 
so  as  to  be  rated.    But  thai  is  not  the  question  here.    He 
is  bere  rated  for  this  specific  property,  as  lying  in  the 
porisk :  which  he  ought  not  to  haye  been. 

We  are  avl  of  opinion,  ^^  that  this  is  not  such  a  spe* 
"  cies  of  property  as  can  be  rated  to  the  relief  of  the  poor, 
^*  as  personal  estate  within  the  parish." 

Therefore  let  the  Order  of  Sessions  be  affirmed. 

Order  of  Sessions  affirmeo. 


Stsx  versus  Inhabitants  of  St,  Matthew^s  Bethnell  Green.  Tuesday  3d 

Feb.  X767. 

SBfithis  Case  in  the  Quarto  Edition  of  my  Settlement 

Cases,  No.  185.  p.  574. 


q8 
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1767. 

TbnndayStb  IlcATHFIELU  Ver«t»  ChILTUN.        t 

Feb   17ii7 

A^   I  J  t\^  shewing  cause  why  the  defendaht  should  not  be 

UciSlicST"  discharged  out  of  the  custody  of  the  Marslial,  (upon 

li  foreign  Mini-  7  Ann,  c.  IS.)  as  a  domestic  servant  to  Paul  Pierre  Itus" 
sterintutbe  sell^  Minister*  from  the  Prince  Bishop  of  liege — He 
♦vTXenext  *^®^®  himself  to  be  bond  fide  English  Secretary  to  him; 
pa^.  and  to  have  been  bond  fide  hired  by  him,  as  such  ;  and  to 

have  bond  fide  received  wagesj  as  they  became  due,  at  the 
rate  of  £30.  per  annum.     Both  the  Minister  himself,  and 
^  the  relation  of  this  man  to  him,  were  objected  to. 

But  Chilton^s  own  affidavit  was  positive,  as  to  the  ser- 

vic^e ;  and  that  it  was  real  and  not  colourable :  and  it 

>vas  confirmed  by  a  Mr.  Chnmberlayne^  who  called  himself 

Secretary,     ile  also  swore  that  he  was  not  an  object  of 

the  bankrupt^aws.    He  had  been  House-Steward  to  Lord 

Northington.    No  certificate  was   produced  under  the 

hand  and  seal  of  the  Minister ;  though  the  application 

was  made  (as  the  Attorney  alledged)  on  the  part  of  the 

^  Minister :  nor  was  it  sufficiently  swoni,  that  the  defendant 

was  in  the  service  of  the  Minister,  at  /Ac  time  when  he 

was  arrested. 

r  2016  ]     .    Lord  Mansfield — The  privileges  of  public  Ministers 

[FonYst.  S8«.  ^mj  ^iiejj  retinue  depend   upon  the  Law  of  Nations, • 

which  is  purt  of  the  Common  Law  of  England.'   And  the 
Act  of  Parliament  of  7  Ann.  c.  12.  did  not  intend  to  altcfr, 
^  nor  can  alter  the  Law  of  Nations.    His  Lordship  recited 

Triquetct  al*.  ^^^  history*  of  that  Act ;  and  the  occasion  of  it;  and 
«.  Bitli,  Vol/  referred  to  the  annals  of  that  time.  He  said,  there  is  t^ot 
3.  p.  1478.       *one  of  the  provisions  in  that  Act,  which  is  not  warranted 

by  the  Law  of  Nations. 

The  Law  df  Nations  will  be  carried  as  far  in  En^land^ 
as  any  where ;  because  the  Crown  can  do  no  particular 
favours,  affecting  the  rights  of  suitors,  in  compliment  to 
public  Ministers,  or  to  satisfy  their  points  of  honour. 

The  Law  of  Nations,  though  it  be  liberal,  yet  does  not 
give  protections  to  screen  persons  who  are  not  bond  fide 
servants  to  public  Ministers,  but  only  make  use  of  that 
pretence,  in  order  to  prevent  their  being  liable  to  pay 
their  just  debts. 

The  Law  of  Nations  does  not  take  in  Consuls,  or 

Agents  of  Commerce ;  though  received  as  suchy  by  the 

Courts  to  wliich  they  are  employed.    This  was  deter* 

mined  in  BarbuiCs  cose  tin  Cane,  which  was  solemnly 

♦  See  MhFor-  arff ued  before  and  determined  by  Lord  Talbot^  on  con- 

ITl^ai^!**^    siderinff  and  well-weighing  Barbeyrac^  Binkershock^  Gro* 

Temp.  Ld.      tius^   Wincquefortj  and  Si  the  foreign  authorities ;  for 

Talbof^pa^ai. 

•nd  tme,  p.  1460,  1461,  from  Lard  Mansfield's  own  Not  of  it* 
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there  is  little  said  by  oar  own  writers  on  this  subject.    In         1767. 
that  case  seyeral  curious  questions  were  debated. 

If  I  did  not  think  there  was  enough  in  the  present  heath- 
case^  already  appearing  to  the  Court,  to  enable  us  to  field  v. 
form  an  opinion,  I  shouQ  desire  to  know  in  what  manner  CHiiiTON. 
Ihis  Minister  was  accrediied.  Certainly,  he  is  not  an 
Ambassador;  which  is  the  first  rank.  Envoy ,  indeed,  is 
a  second  class :  but  he  is  not  shewn  to  be  even  an  Envoy.  [4  Intt  15S. 
He  is  called  «  Minister,'*  'tis  true:  but  Minister  (alone)  *,yi"'l?L.* 

-  .  1  .  '  ^  ^  pi.  a.  r  orrest. 

IS  ao  equivocal  term.  282.] 

I  find  this  is  not  an  application  by  the  Attorney ^Gene^ 
raly  by  the  direction  and  at  the  expense  of  the  Crown. 
That,  indeed,  would  have  shewn  that  the  Crown  thought  ' 
this  person  intitled  to  the  character  of  a  public  Minister. 
It  now  remains  uncertain  what  his  proper  character  is. 

But  supposing  him  to  be  a  Minister  of  such  a  kind  as 
intitles  him  to  privilege ;  yet  I  think  this  is  not  a  case  of 
privilege,  by  the  Imw  of  Nations :  for,  the  defendant 
does  not  appear  to  have  been  in  the  service  of  the  Minis- 
ter, AT  THB  TIME  of  the  aSTtst. 

A  public  Minister  shall  not  take  a  man  from  the  cus-    [  S017  ] 
tody  of  the  law :  though  the  process  of  the  law  shall  not 
ake  his  menial  servant  out  of  his  service. 

Here,  it  is  not  sworn  when  the  defendant  came  into  the 
service.    And  upon  the  manner  of  swearing  here  used,  ^«  AThere 
the  Court  must  take  ii^  "  that  he  was  not  in  the  Minister's  J2ucda*iJ!* 
^<  service,  at  the  time  of  the  arrest.''  pknieiitai  af- 

fidavit:  But  it 
was  holden  not  to  be  now  adniisiible ;  becaiue  it  could  not  be  answered. 

Mr.  Justice  Yates  was  not  in  Court. 

Mr.  Justice  Aston  concurred.  The  rule  laid  down  by 
Lord  Mansfield  is  a  very  right  one.  The  process  of 
the  law  shall  not,  indeed,  take  a  person  out  of  ine  service 
of  a  public  Minister:  but,  on  the  other  hand,  a  public 
Minister  can  not  take  a  person  out  of  the  custody  of  the 
law.  If  a  man  has  no  such  privilege  at  the  time  of  his 
being  arrested ;  no  subsequent  privilege  can  be  given 
bilta,  by  being  afterwards  taken  into  the  service  of  a  pub* 
lie  Minister. 

Therefore,  as  it  does  not  appear  here,  that  the  defendant 
was  then  in  the  service,  he  can  not  be  intitled  to  this 
privilege. 

This  is  a  true  and  right  principle :  and  the  establishing 
it  may  prevent  many  oT  these  applications. 

Mr.  Justice  Hewitt  concurred;  and  repeated  and 
confirmed  the  principle  i  and  agreed  that  it  does  not  here    ^ 
appear  that  the  defendant  was,  at  the  time  of  the  arrest, 
in  the  service  of  this  Minister. 

Lord  Mahfielp  took  occasion  to  observe,  that  the 
fqgisteriDg  the  name  of  tibe  defendant  in  the  Secre- 

o4 
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1767.  iAxy  of  State's  office,  and  transmitting  it  lo  tlie 

HBATH«  Sheriff's  office,  (mentioned  in  the  fifth  section*,) 

FIELD  V.  relates  only  to  the  Bailiff  who  arrested  him ;  and  ia 

CHILTOK.  no  condition  precedent  to  the  being  intitled  to  the 

•  Sect.  5.  pro-  privilege  ^  of  a  public  Minister's  servant.    In  ihiSj 

Tides  **  that  Mr.  Justice  Aston  also  concurred. 

'*  no  Penoo 

''  tludl  be  pioceeded  aninst  at  having  arrested  tbe  servant  of  an  Ambassador  or  public  Bfi- 

*'  joMttp  Of  vi^ne  of  this  Act  -,  unless  tbe  name  of  such  servant  be  first  registered,  drc." 

f  Mr.  J.  Yates  Per  CuR*.  unanimously  f — 

was  absent.  RuLE  DISCHARGED. 

» 

[  S018  J  Frederick,  Bart,  versus  Lookup,  qui  iam,  &c. 

Friday  6th  fllHERE  had  been  alpng  gaming  squabble  between  Sir 
Feb.  1767.  X  Thomas  Frederick  and  Mr.  George  Lookup.  Some 
[Jndcment  in  account  of  the  former  part  of  it,  where  Sir  Thomas  made 
this  Osse,  Ant.  the  attack  upon  Lookup^  may  be  seen  in  the  last  volume, 
isouas  to  the  from  page  1901  to  page  1904.  Afterwards  Lookup  took 
t^Tdeb?  Mf-  ^^^  turn,  and  attacked  Sir  Thomas^  by  an  action  m  the 
firmed,  and  Common  Pleas,  in  the  name  of  his  brother,  as  a  common 
teversed  as  to  informer,  brought  against  Sir  Thomas  upon  the  9  Ann. 
dama^  and    ^  ^^    ^^^^  g    ^^  ^j^^  ^^^  of  £3160.  being  JB787.  lOf. 

money  won  at  play  by  Sir  Thomas  at  one  sitting,  and 
£,936%  Ids.  the  treble  value  of  it :  one  moiety  wnereof 
is,  by  that  Act  of  Parliament,  given  to  the  person  suing ; 
and  the  other  moiety,  to  the  poor  of  the  parish  where  the 
offence  was  committed. 

This  Action  was  brought  in  the  Common  Pleas,  m 

Michaehnas  Term    3  G.  3.   by   Andrew   LooktWy    the 

defendant  in  error,  as  a  common  informer,  against  Sir 

Hiomas  Frederick  J  described  as  being  late  of  TVestmin^er 

in  the  county  of  Middlesex. 

[Vid«  post.  The  record  in  C.B.  b^ins  thus— ri7off  305.)  Middlesex 

l^^'eSl^n!  —^^  wil-^ir  Thomas  Frederickbite  of  Westminster  in  tbe 

3d7.  6&f .]    '    said  county  Baronet  was  summoned  to  answer  to  Andrew 

Lookup  J  who  sueth  as  well  for  himself  as  for  the  poor  of 
the  parish  of  St.  Paul  Covent*Garden  in  tbe  county  of 
Middlesex  aforesaid,  in  a  plea  that  he  render  to  the  poor 
of  the  parish  aforesaid  and  to  the  said  Andrew  who  aiiea 
as  aforesaid,  the  sum  of  £3150.  which  he  owes  to  themy 
and  unjustly  detains,  S^c.  And  whereupon  tbe  said  Am* 
drew^  who*  sueth  as  aforesaid,  by  S.  jB.  his  Attomeyi 
saith  that  one  George  Lookup^  after  the  1st  day  of  M^ 
in  the  year  of  our  Lord  1711,  to  wit  on  the  11th  day  of 
March  in  the  year  of  our  Lord  1757,  at  Westminster 
aforesaid^  by  bettine  at  cards  did  lose  to  the  said  Sir 
Thomas  at  one  and  die  same  time  and  sitting,  the  lom  af 
£525.  and  then  and  there  paid  the  said  sum  o(£5Sl5.  to 
l^t  as  aforesaid  to  Mm  the  said  Sir  Thomas  &  winner 
thereof. 
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Tlien  he  shews  that  George  Lookup  did  not  proeectite       1767. 
with  effect,  within  the  three  months  i  whereby  and  by 
force  of  the  Statute*  an  action  accrued  to  him*  who  sues  fbederick 
as  aforesaid,  for  the  poor  of  the  said  parish  and  for  him*  v. 

leif,  for  £2i00.  parcel  of  the  said  Jg3150.  that  is  to  say,     lookup. 
tbe  aforesaid  jg5S5.  and  treble  the  vi^Iue  thereof.  *  ^  ^' 

Then  it  goes  on  with  a  like  demand  of  £1050.  other  ^'r  ^^iq  i 
MTccl  of  the  said  jgSlSO.  being  £262.  10s.  lost  to  Sir    '  -* 

Thomas  by  one  James  Hamiliony  and  treble  the  value 
thereof. 

And  alledges  that  Sir  Thomas  hath  not  paid  the  said 
43150.  to  the  said  Andrew^  and  to  the  poor  of  the  parish 
aforesaid. 

Plea — Non  debet :  and  issue  joined  thereon. 

The  Junr  find  that  the  said  Sir  Thomas  doth  owe  to 
(he  poor  of  the  said  parish  and  to  the  said  Andrew  who  as 
well^rr.  £945.  parcel  of  the  within  mentioned  debt  of 
£3150.  in  manner  and  form  as  declared  for  in  the 
second  count :  ar.d  they  assess  his  dofnages  hy  reason  of 
the  said  £945.  being  detainedform  the  said  poor  and  from 
Umj  besides  his  costs  and  charges,  to  one  shilling ;  and 
for  his  said  costs  and  charges,  ijo  forty  shillings. 

They  further  find  that  the  said  Sir  Thomas  doth  not 
owe  to  the  said  poor  and  to  the  said  Andrew  who  as  well, 
4t.  the  residue  of  the  said  £3150. 

Judgment — It  is  considered,  that  the  said  Andrew  who 

as  well,  Sec.  and  the  said  poor  of  the  parish  aforesaid,  do 

iTCoyer  arainst  the  said  Sir  Thomas  the  aforesaid  sum  of 

^945.  which  by  the  Jury  aforesaid  is  above  found  to 

hsite  been  forfeited  bjp  him  the  said  Sir  Thomas^  by  force 

of  the  Statute  aforesaid,  parcel  of  the  said  sum  of  <:€3150. : 

and  that  the  said  Andrew  who  as  well  S^c,  have  one  moiety 

ttoieof,  to  wit  £472.  10;.  to  his  own  proper  use ;  and 

that  the  said  poor  have  the  other  moiety  thereof  to  their 

•wa  proper  use,  according  to  the  form  of  the  Statute 

aforesaid. 

It  is  also  considered,  that  the  said  Andrew  who  as  well 
Ac.  do  recover  against  the  said  Sir  Thomas  his  damages 
^aresaidj  to  forty  one  shillings  by  the  Jury  aforesaicf  in 
mrm  aforesaid  assesbed ;  and  also  £55.  19;.  to  the  said 
Andrew  who  as  well  ^c.  at  his  request,  for  his  costs  and 
changes  aforesaid,  by  the  Court  here,  for  the  increase  ad- 
jndged :  which  damag^es  in  the  whole  amount  to  £58. 

And  tbe  said  Sir  Thomas  in  mercy  Sec.  And  the  said 
Assdrew  who  as  well  S^c.  in  mercy,  for  the  false  complaint 
ininst  t|ie  afoiesaid  Sir  Thomas  for  the  residue  of  the 
WMesaid  £8150.  whereof  the  said  Sir  Thomas  is  above 
lequHled  :  and  that  the  siforesaid  Sir  Thomas  go  thereof 
irifthout  day,  ftc. 
Tlie  emm  aofigned  are-^That  in  tbe  lecord  and  p(io«    [  S080  J 
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ceedings,  and  also  in  giving  judgiiicnt,  there  is  ettot  { 
in  this,  (hat  the  declaration  in  the  record  mentioned  is  noC 
sufficient  in  law  to  maintain  the  action  :  and  that  it  ap*" 
pears  by  the  record,  that  judgment  wa|  given  for  tb<^ 
plaintiff  the  said  Andrew  who  as  well  S^c. ;  when  -it 
ought  to  have  been  given  for  the  defendant,  Sir  Thomas 
Frederick, 

Joinder  in  Error — 

Several  objections  were  made  by  the  plaintiff*  in  error^ 
to  this  judgment. 

Ist.  That  it  does  not  appear  that  the  parish  of  SL 
PauPs  Covent  Garden  bad  any  sort  of  right  to  this  moneys 
It  is  not  shewn  nor  alledged,  that  the  offence  was  com- 
mitted in  that  parish  :  it  is  laid  to  be  ^'  at  Westminster 
aforesaid,''  without  specifying  any  parish  at  all. 

Sd.  It  is  a  wrong  venue:  which  is  fatal  in  a  penal 
action. 

Sd.  The  poor  have  here  judgment  to  recover,  ("  the 
*^  said  Andrew  and  the  saiid  poor ;'')  whereas  the  Act  di- 
rects that  the  informer  shall  recover. 

4th.  The  ju^ment  is  for  damages  to  the  common  in- 
former, and  also  increased  costs.  Whereas  a  common 
informer  can't  have  damans  for  the  detention  of  the  debt. 
1  Ro.Abr.57i.  Letter  If*.  pL  1.  and  pi.  4.  express. 
And  the  costs  de  incremento  are  connected  with  these 
damages  And  this  is  an  entire  judgment ;  and  must  be 
either  affirmed  in  ioto^  or  reversed  in  toto :  It  is  not  like 
distinct  judgments. 
It  was  answered — 

1st.  This  is  after  verdict.  It  roust  have  been  proved 
at  the  trial,  ^^  that  the  offence  was  committed  in  the  parish 
*^  of  St,  PauVs  Covent  Garden  :^^  for,  the  jury  have 
found  ^^  that  Sir  Thomas  doth  owe  to  the  poor  of  that 
"  parish."  Sir  Tho,  Raym  487.  Hitchins  versus  Stevens 
lays  down  the  rule  ^^  tnat  wheresoever  it  may  be  pre- 
^^  sumed  that  any  thing  must  of  necessity  be  given  in 
^^  evidence,  the  want  of  mentioning  it  in  the  record  will 
^^  not  vitiate  it  after  a  verdict."  And  this  rule  extendi 
to  actions  upon  penal  Statutes.  Hobart  78.  St,  John 
against  St,  John :  and  Carthew  304.  Alston  et  oT.  versus 
Suscough,  The.  Court  will  intend  it :  V,  3.  Ld.  Raym, 
1214.  T)/son  versus  Paske,  It  is  only  a  title  defectively 
set.  forth.  There  is  nothing  upon  the  record  contrar^f  %^ 
it.  The  venue  is  laid  in  Westminster  aforesaid;  which'i 
by  reference,  appears  to  be  in  the  county  of  Middlesex: 
and  St.  PauFs  Covent  Garden  is  known  to  be  in  West* 
minster^n  the  county  of  Middlesex,  Besides,  if  it  weie 
admitted  to  be  wrong,  it  would  be  cured,  they  said,  by 
the  Statutes  of  JeofaUes.  3  Lev.  374. Sed^wickey-gui  tftm 
Sfc.  versus  Bichanbon.    Bendloe  37.    Kwway  S07. 
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gd.  By  24  G.  2.  c.  J8.  ^  3.  Every  Venire  facias  for  the       1767. 
trial  of  any  issue  in  any  action  or  information  upon  any 
penal  Statute  in  ^ny  Gotirt  of  Record  at  Westminster  S^c»   frbdbrics. 
shall  be  awarded  of  the  bodj/  of  the  county  where  such  v. 

issue  is  triable.  So  that  the  Restriction  of  4  and  5  ^nn.  lookup. 
c.  16.  %  6.  (which  expressly  provided  "  that  that  Act 
**  should  not  extend  to  actions  or  informations  upon  penal 
'^Statutes,")  is  now  taken  off  ;  and  that  Act  is  now  ex- 
tended to  actions  and  informations  upon  penal  Statutes. 
And  the  action  is  clearly  brougiit  in  the  proper  county. 
The  Sheriff  can  return  no  other  than  the  general  pannel. 
French^  qui  tam^  versus  WiUshtrej2  Stra.  i085. 

3d.  It  may  be  either  way.  2  Hawkinses  P.  C.  pa.  266. 
net,  SO.  is  very  full  io  this  point ,  and  cites  many  cases. 
Itivas  not  necessary  to  mention  the  poor  of  the  parish  in 
the  declaration.  It  is  not  necessary  to  name  even  the  ^ 
King:  there  is  a  precedent  in  long  ♦  Quinto  of  E(Rd,  4.  jjq*  J|]  * 
of  a  declaration  in  the  name  of  the  informer  onl  v,  with- 
out mentioning  the  King.  And  if  the  poor  need  not  be 
named,  it  can't  be  necessary  to  shew  that  the  offence  was 
committed  in  the  parish.  The  Statute  of  9  Ann.  c.  14. 
Si.  im powers  any  person  to  sue  for  and  recover  the 
mooey ;  and  then  directs  that  a  moiety  of  it  shall  be  ^^  to 
'^  the  use  of  tke  poor  of  the  parish  where  the  offence  shall 
^^be  committed."  Therefore  the  declaration  may  be 
laid,  either  "  to  render  to  the  informer  only,"  or  "  to 
^^  render  to  the  informer  andWiQ  poor :"  and  consequently 
so  may  the  judgment  be  likewise. 

4th.  The  Counsel  for  the  defendant  in  error  acknow- 
ledged Ihat  a  common  informer  can't  have  judgment  for 
damages  for  the  detention  of  the  debt ;  because  the  debt 
itself  don't  arise  till  the  judgment :   and  the  increased 
costs  will  t  follow  the  damages.     But  they  denied  that  f  y.  <•  stra. 
thb  was  an  ^'n/ire  judgment,  and  must  be  reversed  in  totOy  954.   Lampea 
if  at  all.    On  the  contrary,  they  are  distinct  judgments,  ••  Hatch. 
(^^  It  is  considered  Sfc :"    ''  It  is  also  considered."    So 
that  part  may  be  affirmed;  and  the  other  part ^  which  is  af-  rsee  9  Vip. 
ibctedby  this  objection,  may  be  reversed.  Bellew  versus  Error.  £.f.j 
^bner.     I   Stra.  188.     Henriques  versus    The  Dutch 
trest  India  Company.     2  Stra.  807. 

The  *  Court,  being  satisfied  with  the  answers  ^iven  to     r  $022  1 
the  objections,  affirmed  the  former  part  of  the  judgment;  •Mr.  Jostice 

and  reversed  the  latter.  Yates  was  not 

present. 

Rule — Upon  hearing  Counsel  for  both  parties,  it  rg^sDimi. 
IS  oRDERfD,  that  so  much  of  the  judgment  as  re-  iS5.  4  Data, 
lates  to  the  recovert/  of  the  debt  in  this  action,  be  ^^-l 
affirmed;  and  that  so  much  of  the  said  judgment 
^  relates  to  the  damages  and  costs^  be  reversed.  , 
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Rex  versus  Nathanibl  Dawes  i 

•  V.inte,  (Oue  of  tlie  ♦  Winchelsea  Catises.) 

f /^N  shewing  cause  why  an  information  in  nature  of  a 
*™"y'*^^  ^^  9*^  ^orranto  should  not  be  granted  against  the  de-* 
from^ast^  fendant  Dawes^  who  had  been  nineteen  years  and  an  ktdf 
Term :  and  the  in  quiet  possession  ;  to  shew  by  what  authority  he  claimed 
nJehad  1^  to  be  one  of  the  freemen  of  JVmchekea— The  two  objec- 
made  at  the  tions  made  to  him  were  non-residencey  and  not  ptnfing  ssoi 
same  time,       and  bearing  lot, 

iMiBit 

iucbard  Wardroper,  and  also  against  Thomas  Marten. 

Length  of  time  The  Court  unanimously  concurred  in  opinion,  that  it 
in^cn^r  ^®*  contrary  to  the  true  spirit  and  meaning  of  the  Statute 
infotmatiGas  of  ^  Queen  Anne^  c.  20,  ^^  for  rendering  the  proceedings 
qno  warranto.    <<  upon  writs  of  mandamus  and  informations  in  nature  of 

<^  a  quo  warranto  more  speedy  and  effectual ;  and  for  the 
<^  more  easy  trying  and  determining  the  rights  of  offices 
^^  and  franchises  in  Corporations  and  Boroughs/*  to  grant 
informations  almost  of  course  ;  as  had  been  the  practice 
till  of  late  years.  They  held  that  the  true  intent  of  the 
Legislature  m  making  this'tStatute,  was,  that  the  Court 
should  exercise  a  sound  discretion  according  io  the  par* 
ticnlar  circumstances  of  the  respective  cases  on  which  ap^ 
plications  were  made  to  them  for  granting  such  informa- 
tions :  and  that  it  was  by  iio  means  meant,  that  they  should 
be^anted  of  course. 
[See  post  siso.  The  Act  was  made  for  the  quieting  of  Corporations,  not 
.iDam.s.]       f^j  throwing  them  into  disorder  and  confusion.    The 

Legislature  were  far  from  intending  to  encourage  attacks 
upon  persons  who  had  been  long  in  quiet  unmolested  un- 
disputed possession  of  corporate  rights ;  thouffh  they  haye 
not  explicitly  fixed  the  exact  line  of  limitation,  out  as 
they  have  left  the  granting  or  refusing  these  informations 
in  the  discretion  of  the  Court,  to  be  euided  by  such  par- 
ticular circumstances  as  shall  be  laid  before  them,  it  k 
[  202S  J  very  proper  for  the  Court  to  draw  such  a  line,  in  order 
to  forward  tlie  intention  of  the  Legislature.  If  the  Court 
should  be  thought  to  fix  it  either  too  extensi?e  or  too 
narrow,  it  will  always  be  in  the  power  of  Uie  Lq^hteie 
to  alter  it. 

*Uotc«  19WJ       '"  ^^^^  view,  the  Court  hare  already  drawn  such  a  line, 

''^^        *  and  fixed  upon  twenty  years  as  a  proper  Unutatioin  of  am 

warranto  informations ;  Tkeyond  whjich limit  of  ouiet  unois* 

turbed  unmolested  undisputed  possession  or  corporate 

franchises^  they  wifl  not  uslen  to  any  appttcation  of  this 
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kind,  to  disturb  such  quiet  possession ;  but  the  quiet  pos-  I7G7, 
session  ahne^  for  twenty  years,  shall  be  a  flat  answer  to 

the  application ;  and  the  Court  will  refuse  the  information,  j^^^ 

upon  what  circumstances  soever  the  application  may  be  y^ 

grounded.  dawei. 

Yet  still,  notwithstanding  this  limitation  to  twenty 
years,  a  great  length  of  quiet  possession,  though  somewhat  t^*^-  fO?s,J 
ikort  of  this  fixed  limit  of  twenty  years,  may  and  ought 
to  be  taken  into  consideration  by  the  Court,  as  one  of  the 
drcumstances  which  mav  deserve  to  have  its  due  weight 
h  guiding  their  discretion.  Many  opportunities  of  de- 
fence, many  proofs  of  facts  tending  to  defence,  may  be 
lost ;  many  circumstances  may  be  forgotten  or  not  capa« 
Ue  of  being  made  out,  after  a  long  undisputed  quiet  pos- 
session ;  many  witnesses  may  be  dead  or  not  to  ue  found, 
after  siting  up  such  a  stale  prosecution,  which  might 
kive  been  easily  recollected  proved  or  produced,  if  the 
prosecution  had  been  commenced  within  a  recent  and  tea* 
MDable  time. 

And  they  declared  their  inclination  to  I^y  down  and 
eitabUsh  as  many  certain  general  rules  as  they  could,  in 
cases  of  this  sort ;  in  order  to  settle  the  peace  of  corpora- 
tions, and  prevent  litigations  so  incoavenient  to  corpora- 
tors and  corporations. 

*  Rule  discharged. 

^  But  note — ^This  case  was  taken  up  again,  the  next 
morning ;  and  was  then  adjourned  over.  The  rule 
was  taken  in  these  words — ^^  The  Court  will  consi- 
**  der  whether  the  rule  made  yesterday,  to  dis- 
*^  charge  a  rule  ntW,  for  an  information  against 
^^  Natkamei  Dawes^  shall  stand  or  not." 

And  on  the  following  Tuesday  (the  10th  of  February^) 
the  following  rule  was  made. — Ordered  that  the 
sixth  day  of  next  term  be  given  to  Nathaniel 
Daaesy  to  shew  cause  why  an  inibrraation  in  na^ 
tare  of  a  quo  warranto  should  not  be  exhibited 
against  him.  to  shew  by  what  authority  he  claimeth  r  JOSI  1 
to  be  one  of  the  Freemen,  8^.  (ut  supra ;)  with  • 

liberty  for  either  party  to  lay  before  this  Court 
afidavits  with  regard  to  the  consequences  to  the 
corpomtioB,  in  case  of  granting  an  information. 
Rex  vereus  Tho.  Marten.  The  uke  rule.  Y.  post, 
p.  8th  July  1767. 
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Saturday  7tli  RbX  VCTS.  RlCHAHD  WarbROPER. 

Feb.  1767. 

•  V.  ante  p.  (Another  of  the  ♦  Winchelsea  causes.) 

lifngUi  of  ^IR  Fletcher  Norton^  on  behalf  of  the  defendant,  a^^ainst 
Time  in  qao  >3  ^hom  non-residence  ivas  objected^  but  not  sufficiently 
^rmad(m&''  proved  ;  and  whose  possession  did  but  little  exceed  t  sir 
t  He  was  years ;  argued  very  strongly  against  the  line  of  limitation 
«^«J**^  ^"  naving  been  drawn  by  the  Court,  so  extensively  as  to 
1760 :  ^  reach  to  j:  twenty  years ;  for,  that  it  was  extremely  clear 
affidayit  was  to  him>  tuat  the  Statute  of  9  Queen  ^fit/^e intended  tbcon- 
"ri^^f^N****  fine  applications  for  informations  in  nature  of  a  quo  war' 
176^  The  ^fl'^'o  to  a  very  recent  time  of  prosecution.  It  obliges 
original  mo-  the  relator  to  proceed  expeditiously,  after  it  is  out  of  the 
^"^^MiSLSf*^*  hands  of  the  Court :  and  can  it  be  supposed  (especially 
Term  1766?'*'  considering  the^neral  scope  of  that  Statute),  that  it  did 
i  See  the  last  not  mean  to  connne  the  first  application  to  the  Court,  to  a 
c*^*  recent  and  short  time  ?    The  Legislature  could  not  mean  j 

that  the  Court  should  every  grant  them  upon  stale  prose* 
cutions ;  whatever  the  circumstances  might  be.  lie  laid 
it  down,  by  analogy  from  other  limitations  of  actions, 
that  confining  the  prosecution  to  six,  four,  or  two  years 
would  be  much  more  reasonable,  than  allowing  any  greater 
number,  much  less  twenty  years. 

And  he  declared  that  this  was  his  sentiment  at  the  time 
when  the  Court  established  this  limitation  of  twenty  years ; 
but  did  not  think  it  decent  at  that  time,  jLo  express  his  dis- 
approbation of  it. 

[SeeSDnni.  But  Lord  Mansfield  said,  the  Court  had  settled 

315.  4  Dnni.  this  to  be  the  line  ;  and  nobody  made  any  objec- 

*^^  tion  to  it  at  the  time  when  they  declared  it ;  there* 

fore,  it  was  now  two  late  to  object  to  it. 

The  Counsel  for  the  prosecution  denied  that  the  Act  of 

9  Ann.  c.  20^  had  any  sort  of  view  to  limiting  the  time  ot 

commencing  a  prosecution  of  an  information  of  this  kind  ; 

".     for  which,  they  appealed  to  the  Statute  it«elf. 

,  [  .S0S5  J        Lord  Mansfield  declared  his  desire  to  establish  cer- 

iaintify  in  corporation-causes. 

[  Ante  fOS3.]       ^  ^^^  ^^^9  ^"  ^^^^  case,  go  upon  length  of  time,  bat 

upon  the  facts  sworn;  which  amounted,  as  he  thought,  to 
a  proof  of  residence.  He  expressly  declared  that  he  did 
not,  in  this  case,  go  upon  the  length  of  time,  as  a  bar  ; 
though  length  of  time,  even  under  twenty  years,  ma^  in 
some  cases  have  its  due  weight  as  one  circumstance  joined 
to  others. 

Mr.  Justice  Aston  declared  the  same. — ^This  does  not 
turn  upou  thai  rule :  but  upon  the  circumstances  of  the 
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case ;  it  appears,  upon  the  i¥hole,  that  he  was  resideni  at       1767. 
the  time  when  he  was  elected. 

In  the  case  of  Rex  versus  Milboumej  P.  6  6?.  3. — ^He        hex 
had  einojed  the  franchise  ten  years.    But  that  alone  was  v.  ward- 
not  hofden  to  be  a  sufficient  reason  to  refuse  the  rule.  roper. 

These  people  who  swear  for  the  prosecutor,  lay  by, 
'without  recently  prosecuting,  though  with  a  full  know- 
led^  of  the  fact ;  which  is  a  reason  against  admitting 
their  complaint  now  first  taken  up,  io  be  the  ground  of 
our  granting  an  information.  In  the  case  of  liex  versus 
JLewtSj*  capital  burgess  and  alderman  of  New  Radnor y  the  •  y.  ante, 
(Tourt  gave  costs  against  the  prosecutor ;  because  he  him-  Vol.  t.  p.  rao. 
self  knew  the  complaint  to  be  groundless. 

Mr.  Justice  Hewitt  held  diso  that  here  was  sufficient 
satisfaction  given  to  the  Court,  of  this  man's  residence. 
And  the  Court  may,  without  any  impropriety,  take  notice 
of  the  conduct  of  the  persons  making  the  affidavits  upon 
'which  the  application  is  grounded. 

He  thongnt  that  the  Statute  of  9  Ann.  c.  SO.  does,  upon 
the  whole,  shew  a  Legislative  intention  to  prevent  confu- 
sion in  corporations,  and  an  apprehension  of  inconveni- 
ences attending  stale  prcxsecutions ;  though  the  enacting 
part  does  not  indeed  contain  any  explicit  limitation  of 
time  for  ccnnmencing  the  prosecution. 

Per  Cur\  unanimously— 

Rule  discharged. 


Rex  vers.  Edward  Cator.  [  8026  J 

TtawwUyis 

THE  defendant  had  been  convicted  upon  5  G.X.c.  Sednction'of 
27.  and  23  G.  2.  c.  13.  of  enticing  and  seducing  Artiilcmto 
artificers  in  the  manu&ctures  of  this  kingdom  into  foreign  ^  ^l'^'^ 
service. 

Both  acts  are  upon  the  same  subject.  His  offence  was 
within  h(Ah  acts.  The  artificer  seduced  was  a  coach- 
spring  maker. 

Lord  Mansfield— The  latter  act  seems  to  be  a  repeal  [See  i  Boms.' 
of  the  former ;  it  was  made  to  supply  the  deficiencies  of  ib9.} 
die  former,  (a) 

N.  B.  The  penalty  for  the  first  offence,  was  by  the 
fi^rmer  jf^lOO.  and  three  months  imprisonment ;  by 


(a)  Qu.  19.  Yin.  525.  pi.  132, 133,  and  vid.  2  Hawk. 
252.  where  there  £b  a  bettw  reason  than  this  (as  it  seems) 
for  this  judgment. 
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the  UUter,  £500,  and  twelve  months  imprisonment. 
For  the  second  ofience,  by  the  former,  fine  at  dia* 
cretion,  and  twelve  months  imprisonment  in  the 
County  gaol ;  and  by  the  latter,  jglOOO.  and  two 
years  imprisonment. 

Vide  Rex  versus  Medcalfe^  4th  Julj/  1750,  where  the 
defendant  was  convicted  (by  confession)  upon  (me 
single  information,  of  having  solicited  four  dif- 
ferent artificers ;  and  the  Court  held  ihEit  they 
could  inflict  but  one  piini&hment  \  it  being  but  one 
information.  That  was  a  conviction  oabG.  L  c, 
S7.  Aho  Rex  versus  Jonam  Knighlj  twice ;  first, 
on  28th  Mi^  1753 ;  and  again,  on  2d  Julj/  1754. 
both  on  the  same  former  act  of  5  G.  I.  c.  97.  In 
all  these  three  cases  the  fine  was  jglOO. 

Mr.  Justice  Asrow  observed — That  by  the  latter  act, 
there  is  no  discretion  left  in  the  Co«rt;  the  punishment 
directed  in  it,  is  peremptory.  The  former  act  directs  the 
fine  ior  the  first  oflTenee,  to  be  in  ^^  any  sum  not  exceeding 

^m.  * 

The  SENTENCE  in  the  case  now  before  the  Court, 
was — to  pay  a  fine  of  £500. ;  and  to  be  imprisoned 
in  the  County  gaol  *  of  the  County  of  Middlesex 
for  twelve  Calendar  months,  and  until  the  fine  be 
paid. 


[2027] 
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Vin.  Tit  At- 
torney (K.S,) 
3  Dnm.  573. 
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Pope  et  Ux'.  vers.  Redfearne,  Un*.  &c. 

A  RULE  had  been  made^^  upon  the  application  of  the 
defendant,  who  was  an  attorney^  for  the  plaintifis  to 
shew  cause,  ^^  why^the  Venue  should  not  be  changed  from 
^^  the  County  of  Vorkj  where  it  is  now  laid ;  and  be  laid 
'^  in  the  County  of  Middlesex.**  And  the  qtiestioa  wm 
'^  whether  an  attorney  has  a  privilege  of  changing  the 
'^  venue  into  Middlesex^  where  he  is  defendant  in  the 
*'  cause." 

Here  was  an  affidavit,  that  this  defendant  lesided  in 
Yorkshire. 

Mr.  Wallace^  onbebalf  of  the  {riaintiflSs,  now  shewed 
cause  against  the  rule.  He  cited  and  relied  upon  the  casie 
of  Cooper  versus  MiUsy  an  attorney,  M.  10  O.  2.  C.  B^ 
Barnes* %  notes.  Vol.  1.  p.  Si4*  Title  '^  Vetmes**  where 
that  Court  determined,  ^^  that  an  attorney  being  defen- 
^^  DANT  hath  no  such  privilege." 

M>.  Barnes^  contra^  for  the  defendant,  (the  attorney), 
cUed  and  relied  upon  the  case  of  fFigley  versus  Morgan^ 
Un\  Sfc.  in  2  Strange  1049.  THn.  10  G.  2.  1736.  S.  R. 
where  the  question  was  ^^  whether  in  all  action  against  m 
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"  attorney,  he  had  privilege  to  change  the  venue  into  il//V/-         1767, 
"  diesfx  ;  as  \\<n  tis  to  tai/  it  there,  when  he  is  plaintiff ;^^ 
and  tlie  Couift  held,  **  there  was  n.6  difference,"  pof^. 

Mr.  Justice  Aston  observed,  that  in  the  printed  rules      ▼•  rei)- 
of  *this  Court,  (published  in  17400  that  resolution  in  2     fearne. 
Str^  is  inserted;  arid  in  the  same  term,  Trin,  J 736;  and  it 
was  looked  upon  as  settled  at  that  time.    But  the  case  of  *  ^  thUCoL 
Bsse  versus  I/arcourt^  P.  2  fF.  *  M.  (in  3  Mod.  281.  Foiio)°of  L 
and  Carihrw  125.)  denies  any  such  privilege,  where  he  is  Roles  Orden 
defendant;    and  it  appears,  from  tne  case  cited  out  of  f"^  ^^®^'*^^ 
Dames*s  notes,  "that  the  Court  of  Common  Pleas  did  p^^/"  Note 
"  determine  so,  likewise,"  in  Mich.  10.  £?.  2.  (e.)  '"  If  a 

**  Barritter, 
^  Attorney  or  OflRcer  of  the  Court,  be  Pftriirfi/T,  and  the  action  be  laid  in  Middlesex ;  the 
"  Cotirt  will  not  chanfe  the  Venue  i  .And  if  any  sueh  person  be  a  Defkndajit^  andM^ 
'*  in  any  odur  County  than  in  Middlesex ;  .the  Court  will,  on  motion,  alter  the  Venve 
"  to  mddlesex,  Bnt  where  they  sue  or  are  sued  in  auier  droits  as  Execntors  ^r^.  or  Jt^lif 
**  with  other  Persons,  them  they  lose  their  privilege.** 

I  think,  the  resolution  in  Bisse  versus  Harcourt  is  the 
roost  rational  determination  ;  and  the  Court  of  Common 
Picas  follow  it  still. 

There  b  no  necessity  for  an  attorney  to  go  down  into     r  gQgg  i 
the  country  to  attend  a  cause  where  he  is  defendant.  ^ 

Lord  Mansfield — The  case  of  Bisse  versus  Harcourt 
isthe  most  rational  determination  ;  aiid  the  Court  of  Com- 
mon Pleas  follow  it. 

Mr.  Justice  Hewitt — They  do  so. 

Per  CuR^  unanimously — 

Rule  discharged. 

# 

Thoueh  this  question  is  now  (it  may  be  hoped)  finally 
settled,  yet  it  may  perhaps  amuse  the  reader's  cu- 
riosity, to  lay  before  Iiim  some  intermediate  cases 
upon  the  same  question,  which  1  find  amongst  my 
own  notes,  subsequent  to  that  of  Bisse  and  liar' 
couriy  but  prior  to  the  present  case,  and  which 
gradually  lead  to  it. 

The  first  of  them  was  in  Ilil.  1731,  5  G.  2.  B.  R. 
Bishop  versus  Burgess;  where,  the  venue  was 
changed  to  Middlesex^  because  the  defendant  was 
an  attorney  ;  though  he  lived  in  the  country,  and 
never  attended  Westminster  Hall, 

The  ;iext  was  an  action  upon  the  case,  brought  by 
Vfiglej/  versus  Morgan^  an  attorney;  reported 
(very  shortly)  in  Strange  1049 ;  of  which  I  have 
a  full  note',  Mr.  Lacey  had  moved,on  the  behalf  of 
th^  defendant,  to  change  the  venue  from  Surrey  to 
Middlesex ;  and  obtained  a  rule  to  shew  cause. 
dh  shewing  caiise,  he  argued  for  the  attorney,  the 
Vol.  IV.  H 
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defendant ;  Mr,  Vaughan^  for  the  plaintiff.  Mr. 
hacey  (besides  the  cases  nientionen  by  Sir  John 
Strange)  cited  the  abovcmerltioned  case  of  Bishop 
versus  Burgess ;  and  also  a  case  in  C  B,  HiL  5 
G.  2.  Ilickes  versus  Foot ;  where  an  action  brought 
against  a  barrister  was  laid  In  Cornwall;  and  the 
venue  was  changed  into  Middlesex^  though  the  bar* 
rister  could  not  practise  at  the  Common  Pleas. bar. 
He  likewise  cited  Bohun^s  Institutio  legalis  263.  to 
prove  *^  that  an  attorney  may  choose  whether  he 
*^  will  sue  or  be  sued,  out  of  Middlesex.'*^  He  ar- 
gued that  the  reason  why  the  attorney  has  this  pri- 
vilege arises  from  his  being  obliged  to  attend  Tfest'* 
fninster  Hall :  and  that  reason  holds  equallt/  strongs 
where  he  is  defendant^  as  where  he  is  plaintiff.  And 
though  in  Brome*8  case,  1  Keble  277.  and  in  that 
of  Thompson  versus  Sir  William  ScroggSj  in  2 
Shower  176.  and  in  that  of  Seaman  versus  Ung, 
in  2  Salk,  668.  and  in  Ilickes  versus  JFbo/,  the  de- 
fendants were  barristers^  yet  attomies  are  included 
within  the  reasons  of  those  resolutions;  and  fVil' 
cocks* Bcnse  (mentioned  in  the  case  of  Seaman  ver- 
sus Line)  was  the  case  of  an  nttoniey,  and  is  in 
point.  Mr.  Vaughan,  on  the  other  side  (for  the 
plaintiff;,  cited  a  case  of  Lacker  versus  Harcourty 
in  P.  2  W.  Sf  M,  "  case  against  the  defendant ; 
laid  in  Somersetshire*  Sir  Bartholomew  Shower 
himself  moved  to  change  the  venucy  upon  ac- 
count of  the  defendant's  privilege  as  an  attorney 
and  Clerk  in  Court,  and  to  have  it  laid  in  Mid'- 
dlesex  ;  and  shewed  several  rules  wherein  it  had 
been  done,  (as  for  Mr.  Bat  hurst ;)  and  urged 
the  practice  for  it,  and  the  reason  of  that  prac- 
tice, viz.  their  supposed  constant  attendance  on 
"  the  Court  here.  But  denied  by  Chief  Justice 
"  Holt,  et  ceteros  tacentes  ;  for  that  they  have  no 
"  such  privilege.'*  Lord  Hajidwicre  (at  that 
time  Chief  Justice)  happened  to  be  absent.  The 
other  three  Judges  made  the  rule  absolute,  for 
changing  the  venue  from  Surrej/ to  Middlesex.  Mr. 
Justice  Page  mentioned  a  case  of  Mr.  Knight, 
Clerk  of  the  Assize  for  the  Norfolk  circuit,  who 
laid  his  action  in  Middlesex,  though  the  cause  of 
action  arose  in  Kent;  and  the  venue  was  changed, 
upon  the  common  affidavit ;  but,  upon  Mr. Knight^s 
motion,  that  rule  was  set  aside,  and  the  venue 
brought  back  again  to  Middlesex.  (See  2  Salk^ 
670.  Knight  versus  Famdbt/  et  aP.  (S.  C.)  Now 
the  case  of  an  attorney  is  stronger  than  that  of  a 
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rierk  of  Assize ;  for  an  attorney  ought  to  attend  at       1767. 
iVextminster  Hall  always ;  whereas  the  Clerk  of 
As!iize  is  only  bound  to  attend  there  to  return  the         pope 

tosteas.    And  there  is  no  doubt  about  Counsel's    r.    red- 
aring  such  a  privilege.     Yet  an  attorney  is  more     feahke. 
obliged  to  att^d,  than  a  counsel.     Mr.  Justice 
Probyn  said,  it  was  admitted,  in  all  the  books, 
'^  that  a  barrister  is  within  that  privilege ;  because 
"  Westminster  HaU  is  the  principal  place  of  a 
'*  barrister's  attendance."    Now  the  reason  holds 
the  same,  for  attornies ;   and  two  of  Mr.  Lacty*s 
cases  support  this ;  w.  Bishop  versus  Burgess^ 
and  Seaman  versus  Ling,  in  z  Salk.  668.     And 
the  reason  of  the  thing  is  the  same,  where  the  at- 
torney is  defendant^  as  where  he  is  plaintiff.     Mr. 
Justice  Lee  said  he  found  no  difference  oet ween 
the  privilege  of  el  barrister,  and  the  privilege  of  an 
attorney,  as  to  this  matter,  where  they  are  plain- 
tiffs ;  nor  did  he  find  any  determination  to  the  con- 
trary,  where  they  are  defendants,  excepting  that     r  cg\<^  •] 
case  of  Lacker  versus  Harcourt,  in  1  Shower  148.     ^  -" 

and  the  same  case  in  Carthew  19,6.  But  the  cases 
liave  sinte  been  determined  otherwise  ;  particu- 
larly, that  mentioned  in  2  Salk.  668.  and  that  of 
Bishop  versus  Burgess.  And  it  appears,  from  2 
VerUris  47.  (in  the  Common  Pleas),  "  that  where 
'^  an  attorney  is  plaintiff,  he  has  privilege  to  lay 
'^  his  venue  in  Middlesex,  because  of  his  attendance 
"  there."  And  in  the  case  of  Knight  versus  Far- 
naby  el  oT.  2  Salk.  670.  the  rule  is  laid  down, 
**  that  barristers,  Sec.  who  are  to  attend  at  West- 
"  minster,  have  therefore  the  liberty  of  laying  their 
^'  actions  in  Middlesex,  when  plaintiffs.'^  (I  find, 
amongst  my  own  MSS.  two  cases  to  this  effect. 
One,  in^Ja.  5  G.  i.  B.  K.  Collins  versus  Alt  ham 
— **  The  venue  shall  not  be  changed  from  Middle- 
^'  sex,  where  a  counsel  or  an  attorney  is  plaintiff:" 
The  other,  in  P.SG.l.  1722.  B.  It.  Forrest 
versus  Chazoorth.  "  The  Court  refuse^l  to  change 
"  the  venue  from  Middlesex,  upon  the  common 
^'  affidavit ;  because,  the  plaintiff  being  an  attor- 
"  ney,  was  obliged  to  attend  the  Court  there.*') 

Note — That  although  the  case  of  Lacker  versus  Ilar- 
court,  reported  in  1  Shower  148.  is  supposed  by 
Mr.  Justice  Lee  to  be  the  same  case  with  Bisse 
versus  Harcourt,  reported  in  Carthew  126.  yvi  it 
does  not  appear  with  absolute  certainty,  ^'  that  it 
"  is  the  same.*'  It  is  true,  that  they  arc  both  re- 
ported as  of  the  same  term ;  and  the  state  of  each 
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case  is  like  (he  other.   Neveribelesit^  there  are  some 
smaJtdiffereiiCes.     Sir  Barthofamrw  Slwwer  8ays, 
he  shewed  several  rates  where  it.  h|id  been  done ; 
ajid  specifies  Mt.  BathursCs  cu^q  ;  but  it  was  de- 
nied, he  savs.  by   Chief  Justice  Hojlt,  e/r^/^ro^ 
iacaUes.       Wbetcas    Carl/i£W.  mentions    Ar.drexo 
Juoder^s  case,  «is  that  in  whiqh  the  rule  was  pro- 
duced, and  to  whom  the  privilege  wa»  allowed  ; 
and  according  to  hi^repori,  therest  of.  the  Court 
were  not  silent ;  for  he  rehearses  a. case  which  Mr. 
Justice   DoLB^y.  cited.     Indeed-  botJi  agree  that 
the  Court  denied  the  motion,  because  Unrcouri 
was.  the  defendant  ;    and  boUi  agree  ^^  (hat  an 
^^  attorney,  Qr  officer  of  the  Court,.  %viiare  he  is  db- 
^^  FJBMDANT,   hath  no  privilege  concerning  the  xe^ 
**  wife."     IJpoa  the  whole,.  I  cor^ectMre  "  that 
^^  they  were  difTerent  actions,,  but  the  same  ques- 
^^  tion:"       Which    I    collect    frorii,  Carthew's 
speaking  of  the  actions  in  tho  plural  number  : —  - 
^^  beciMise  Hurcourt  was  the  diefendant  in  those 
"  actiom.'' 

The  next  case^  in  point  of  time,  to   Wigleu  versus 
Morgan^  was  IloUulay  versus  Burgess^  P.  1739, 
IS  (fi  2.  B»  S*    It-was  an  action  on  the'Casc  upon 
a  promissory  note,  brought  against  an  attorney. 
Mr.  Yorke  moved  onhis  l^balf,  to  change  the  ve- 
fi»e  from  I^ondon  io  Middies  x*    Leb  (now  become 
Chief  Justice)  mentioned  the  two  abovementioned 
cases  of  Bishop  versus  Burgess^  and  TVimku  versus 
Morgan;  and  said,  that  though  there  nad  been  a 
differeniw  of  opinion,  it  was  then  settled,  ^^  that 
^'  where  the  defendant  is  an  aiiomey^  the  vtTiue 
^^  may,  at  his  desire,  be  changed  into  Middlesex.** 
Page,  Probvn,  and  ChafpIiE,  Justices,  agreed 
with  the  Chief:  and  the>y  said,  it  had  been  holden 
^<  that  where  an  attorney,  being  plaintiff^  laj/s  his 
<^  action  in   Middlesex^    the  venue  shall  not  be 
^^  changed. "     Lord  Chief  Justice  Lbe  concluded 
with  saying^*^^  Take  a  rule ;  they  may  move  to 
'*  set  it  aside  if  they  will." 

The  next  case  to  this  last  was  Wilson  ^  versus  ^Evans^ 
Un\  Sec.  Hit.  1759,  32  G.  2.  B.  R.  Mr.  Price 
had  obtained,  a  rule  to  shew  cause  why  the  vemse 
should  not  be  changed  from  Yorkshire  to  Middle* 
sex  ;  the  defendant  being  an  attorney,  and  sued  as 
such.  Mr.  huke  Robinson  shewed  cause ;  and  de- 
nied that  ad  .attorney^  being ,  defendant^  had  sudh 
privilege.    Mn  Justice  D]bnj9Q v  said^  .tbfiie  wert 
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ctefermln^ions  bdih  ^a(y8.  lAVfd  MAi^Fifer.D  1767. 
doubted  ivhether  the  DEPEiTDANT,  thouiifh  he  was 
an  stttomeV,  li^d  any  right  to  Wfng  back  lire  venue  t»ara 
into  Miim&feXy  tvhen  the  plaintiff,  ('•rho  hiisii  riff'^  ^'  hed- 
tolay  his  transitory  action  where  he  jileas^),  flias  •**ARN't2. 
laid  it  ehetrhiere.  Wfieh  an  attorney  is  plairitfff^ 
it  is  indeed  settled  ^'  that  ho  has  a  privilege  to  laj/ 
his  venue  in  Middlesex  /^  but  it  is  not  so  well  set- 
tled ^^  ^hat  be  can  bring  it  back  tbiiher,  when  he 
"  is  defendant y  In  this  case,  the  attorney  is  de- 
fendant "t  so  that  it:  dt Anns  from  IJie  casrs  where 
an  attorney  is  plaintiff.  It  wa^^  indeed^  bolden  m 
t<be  case  of  Wk^lei^  and  Morgan^  '^  that  thefe  was 
^^  no  difference  hetwetn  an  attorney's,  being  defen- 
^^  dant,  and  his  being  plaintiff."  Bat  in  LonI 
Chief  Justice  Holt's  time,  in  Mr.  ITarcourl's 
case,  there  was  a  solemn  determination  'the  b'thihr 
yffij  ;  and,  I  believe,  the  Court  of  Common  Pleas 
determine  die  same  ty^a^  now.  Therefore  ilouglitto 
be  looked  into.  The  rule  was  (accordingly^  ehh^ged. 
Df '()iis  last  caCse  f  of  l^'iUon  versus  Evans)  I  find  no 
further  note ;  and  therefore  t  suppose  that  il  never 
CMttc  tm  ngtthi. 

Bt)tt)l6  sMifi'qUt^s^n  was  revived  in  Hilan/  Term     r  on^  l 
1760,  38  G.  a.  B.  J2.  in  a  case  of  Tattersnll  ver-     »-  J 

SOS  JSiilj  en  attonidy ;  upon  a  fnotioti  of  Mr. 
tfheler^s  (on  behalf  of  the  defendant)  to  change  the 
venue  from  Worcestershire  to  Middlesex;  who  cited 
Wigley  versus  Morgan^  and  Wilcocks\  case,  as  in 
point.  But  Mr.  Justice  Denison  answered,  that 
there  were  other  books  to  the  contrary. ^^  And 
Lord  Mansfield  said,  it  had  been  doubted^  since 
he  came  into  this  Court,  in  a  case  of  JVilson  and 
Evansj  Mr.  Cowper  (Clerk  of  the  rules)  informed 
the  Court  **  that  that  case  had  never  been  deter* 
''  mined."  Whereupon,  the  Court  gave  Mr, 
Wheler  a  rule  to  shew  cause.  But  I  believe  it 
ended  there  ;  for  I  never  heard  any  more  of  the 
matter. 


TiiBYEtt  vers.  Eastwick. 

ON    Saturday  the  24th   of  January y    Mr.  Dunning  Towpporta 
moved  for  a  prohibition  to  the  consistory  Court  of  JJ^^iiy^^ 
l^fmdony  in  a  cause  of  defamation,  for  calling  the  plaintiff  against  pro- 

Whoie,  in  London.  ceedinpin  th« 

Ecclesiastical 
Court,  for  vrords  defamatory  spoken  locally  as  ia  London  for  calling  a  woman  a  whore, 
to  smdaTit  must  be  produced  verifying  the  costonii  and  that  the  words  were  there  fpokea. 

h3 
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1767.  Two  anonymous  cases  in   Ventr.  343  and  352.  are  in 

point. 
THETER         It  was  triable  at  common  law  ;  being  punishable  in  Lon* 

V.  doPij  at  common  law,  by  the  custom  of  London. 

EASTwiCK.       Lord  Mansfield  doubted,  whether  the  Court  could 
•They  can  iMrf.  judicially  take  *  notice  of  this  custom  of  London. 

Argil  9.  Hnnt, 

Tr.5.  O.I.  B.R.  DriTerctUx*. r.CoIgateyHill.  12 G. 2.  B.R.  Hartoppv.  Hoarc,  p.  16. 

G.  S.  B.R, 

But  the  suggestion  not  being  drawn  up,  it  was  ad- 
journed. 

On  the  Wednesday  following  (98th  January)  this  mo* 
tion  having  been  renewed — 

Mr.  Justice  Aston  said — It  must  be  upon  affidacit  of 
the  custom  of  London;  and  ^^  that  the  woids  were  spoken 

t  Itwasw        a  there.''i 

bolden  in 

Hynea  «.  Thompson,  Micht  it  G,  2.  B.R.  and  in  the  aboTementloned  Case  of  Driver  et 

Ux*.  V.  Colgate. 

A  rule  was  then  granted,  upon  filing  such  an  affidavit. 
Which  rule  was  now  made  absolute, 
r  2033  1        ^^'  Justice  Aston  said — It  may  be  as  well  tried  at  law, 
^  ''     as  in  the  Spiritual  Court. 

Per  Cur\ — (Lord  Mansfield  absentf^) 

Rule  made  absolute. 

it  Vide  post.  F.  post.  p.  S0S5.    Buggm  versus  Ben$tettj  concern** 

«4i8.  Dong.  ing  ihe  necessity  of  an  affidavit  to  ground  a  motion 

■*•  for  a  prohibition. 


The  End  of  Hilary  Term  1767,  7  O.  3. 
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JFowLiR  vers.  Dumn.  u^V.^ 

nnHE  Recorder  oi  London  had  moved,  ycftlerdaj,  for  a  q^^  cannot 
-'-    Habeas  Corpus  to  bring  up  the  body  of  the  defen-  Mirrenderpriii- 
danty  who  stood  convicted  of  relonvy  and  was  upon  the  cipal  after  con- 

Kint  of  transportation,  in  order  to  be  surrendered  by  his  f^^y°  ^  ^ 
ii  in  a  civil  action. 

There  was,  at  first,  a  difficulty  with  the  Court,  ^^  whe- 
^'  ther  this  could  be  done  after  conviction  for  a  felony, 
^<  and  sentence  of  transportation,"  But,  at  length,  they 
granted  the  motion ;  the  Recorder  aUedging  that  there  was 
a  precedent  in  Sir  John  Strange's  Reports,*  *  Sec  t  Str. 

'^  or  U17.  Ciweof 

thi  Bail  of  Peter  Vergen.    [Sec  alBO  5  Via.  237.  pi.  2.  6  Com.  63.  (Q.  2.)  Foster  62,  6.*?. 
6  Doni.  51,  247.    7  Dom.  227]. 

N.  B.  There  was  a  doubt  also  with  Master  Owen, 
^^  whether  there  should  not  be  a  Habeas  Corpuson 
^^  the  etui/ side;"  but  he  was  afterwards  satisfied 
that  it  must  be  on  the  Crown  side. 

It  now  appeared  that  the  man  was  actually  on  board  a 
ship  in  the  river,  for  traqsportatiop ;  and  that  the  ship 
was  ready  to  sail, 

Lord  Mansfield  said  that  this  made  a  very  great  dif- 
ference in  the  case.  For,  under  these  circumstances, 
it  might  be  extremely  inconvenient;  they  might  as 
iiell  pray  a  Habeas  Corpus  to  brin^  him  hither,  even  af" 
ter  actual  transportajtion ;  for  the  king's  writ  will  run  into 
the  colonies. 

Therefore  the  Court,  under  these  circumstances,  rer 
fused  to  grant  the  motion. 

Nothing  taken  by  the  motion. 
II  4 
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1767. 

BcGGiK  versus  Bennett. 

\fterScDinir«  ^I^HIS  was  a  Question  concerning  a  proliitMtion  to  lh« 

below, prabi-      -*-    Court  of  Admiralty,  to  stay  proceedings  therein  a 

bitioD  cannot    guit  fof  seamen's  wases. 

^jin)«n  want  ° 

of  jariidicliDn  appears  ou  thefaceof  (be  proereilingi.   [Ste  3E«at.47r.    5Eut.3M, 

el  Ant.  toss.] 

The  ship  was  destroyed  at  Bencoolen,  by  order  of  the 
Gorernor,  to  prevent  her  felling  into  the  hands  of  the 
enemy.  The  master  of  her  agreei  <■'  that  if  the  mariners 
"  would  assist  in  unloading  the  goods,  they  should  be 
*'  paid  their  wages." 

It  appeared  upon  the  proceedings  in  the  Admiralty- 
Court,  "  that  it  was  cqvaiarUed  and  aereed  ^."  But  it 
was  not  expresslu  altedgcd  to  be  by  deed.  The  articles 
were  set  out  at  iijll  length.  They  wrre  annesicd  to  Mw 
plea,  and  referr^ '  to  by  it ;  an^  the  Locu/i  SigUH  w|s 
marked  (L  S) ;  and  it  was  prayed  "  that  they  might  bp 
"  'taken  as  part  of  the  pica."  And  Ihp  defi-ndant  in  thg 
Admiralty  alledged  that  it  was  covenanted  "  and  asrrpeq 
"  by  them,  that  Src.  Sfc."  Prqceedings  went  on  {here, 
till  sentence  was  given  for  the  itiariDers.  Afler  ^i},t$Dpe, 
and  hot  before,  the  deftjodant  below  mov^d'thia  Court  fof 
a  prohibition ;  suggesting  '*'  that  it  was  a  contiact  fry 
decdy  made  al  IniS"  The  other  side  adpiitted  the  ei^e? 
cuiion  of  the  articles  to  have  been  at  Grawsend. 

Mr.  Setjeiuil  I^urland  now  shewed  cause  against  tl^ 
prohibition.  He  said  that  the  defendant  below  had  not 
pleaded  this  deed  ther^  ;  but  has  pleaded  awther  matter, 
and  siihmjtted  to  the  4flniir9Uy-juriadiction:  aad  there  is 
a  siitlehce  ngainst  hii^.  ^e  conges  tvo.  tatCf  therefore, 
AFTFH  sentence. 

After  sentence,  the  Court  wi^l  not  granta  prohibititfn, 
unlesi  a  detect  of  jurisdiction  appears  upon  ih? /ace  of 
the  libel.  Winch,  S.  1  Vehlr.  '3iS.  I  Strgnge,  187. 
Argufe  versus  Hunt ;  and  Symes  versus  Svjnes.  (r.  ante^ 
>^^2.  p.  813.J  ill  3H«.  17*0. 

f  beee  articles  are  not  alledged  \o  be  under  seat;  only, 
*'  th^^  they  were  in  writing,"  Therefore  no  defect  of  ju- 
risdiction appears. 

To^  Beamco  were  iatitled  to  their  wages :  and  thej* 
shall  tK  indulged  in  proceeding  in  the  AdmiraHy.'  The 
s^ptenct;  then;  WAS  gixen  upon  the  merits.    Great  delay 

ErotractioQ  and  expencc  would  be  occasioned  to  them, 
y  the  other  fade's  jjfi^^  Ps  ^V^%  ^*>'>g>  ""^  submitting  to 
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the  Admiraltyjjurudiction ;  if  tbey  could  now  at  lajst        1767. 

object  to  it.     This  late  application  is  only  for  vejcatiah  $ 

or  calculated  to  save  costs.  boooi<ic 

Besides,  if  their  suggestion  was  belter  founded  than  it  ▼. 

is,  yet  here  is  no  affidavit  to  verify  the  truth  of  the    bbnkett. 
suzgestion. 

I  be  Counsel  on  the  other  side  (Sir  Fletcher  Norton^ 
Mr.  Dunning  and  Mr.  Dmenporl^)  relied  an  the  case  of  ^ 
Jlowe  Esq.  Tersus  Nappier  #,  adjudged  in  last  Michael*'  p,  1944.^' 
mas  Tenn. 

That  was  an  application  pending  the  suit,  indeed :  and 
this  is  afier  sentence.  But  that  ease  was  fully  argued  and 
discussed  ;  and  it  was  settled,  *^  that  the  Admiralty  have 
^^  no  jurisdiction,  where  the  agreeitient  is  special,  or  by 
f^  deed  under  seal."  And  this  appears  to  be  a  contract 
made  at  land,  bv  deed  under  seal.  For,  the  articles  are 
set  out  at  full  length ;  the  Locus  Sisilti  is  specifically 
marked  out ;  they  are  incorporated  with  the  answer ;  it  is 
alledged  to  be  covenanted  by  them,  so  and  so ;  and  the 
execution  of  them  at  Qrcmesendj  (which  execution  must 
have  been  by  sealing^)  is  admitted.  From  whence  it  fol- 
lows, that  the  Admiralty  Court  had  no  jurisdiction  to 
proceed  at  all :  and  consequently,  their  proceeflings  were 
coram  nam  Judiccy  and  therefore  void. 

And,  as  this  want  of  jurisdiction  appears  upon  the  face 
of  the  proceedings  below,  we  do  not  come  too  tale. 

If  tnb  Court  see  that  an  inferior  Court  has  proceeded 
coram  non  JudicCj  they  will,  in  such  case,  pronibit  them 
in  anjf  stage  of  the  cause,  be  it  before  or  after  sentence. 

Here,  the  Court  of  Admiralty  never  had  jurisdiction  : 
and  the  consent  or  acquiescence  of  the  parties  can  not 

five  them  a  jurisdiction  in  an  original  cause,  if  they  really 
ave  none. 
It  is  the  province  of  this  Court,  to  see  that  inferior  ju- 
risdictions keep  within  their  proper  bounds. 

They  denied  that  there  was  any  need  of  an  affidavit  to 
verify  the  truth  of  the  suggestion.  They  alledged  that 
no  other  affidavit  is  requisite,  in  the  first  instance  of  ap- 
plying for  a  prohibition,  than  an  affidavit  to  verify  the 
proceedings  below,  and  ^^  that  the  copy  of  them  is  a 
*'  truecopy.^^ 

The  Court  did  not  agree  to  this  last  assertion. — They 
rather  thought,  that  where  the  want  of  jurisdiction  does 
not  appear  upon  the /ace  of  the  proceedings,  ap  qffidavit 
was  necessary.  r  gQ^y   1 

Lord  Mansfield — If  it  appears  upon  the  face  of  the  ^^acc^' see!£lo 
proceedings^  "  that  the  Court  below  have  no  jurisdictiony^  Doug.  sds. 
a  prohibition  may  be  issued  at  aivy  time,  either  before  or  ^  H.  Bi.  89.] 


2038  Easter  Term  7  Geo.  3.  B.  U. 

1767,        after  sentence :  because  all  is  a  nmlNly ;  it  is  coram  nan 

Jvdice. 
MVQOin         Bui  where  it  does  not  appear  apon  the  face  of  the  pro- 
T.  ceedings,  if  the  defendant  below  will  lie  by^  and  suffer 

BENNETT,  that  Coiirt  to  go  on,  under  an  apparent  jurisdiction,  (as 
upon  a  contract  made  at  sen,)  it  would  be  unreasonable 
that  this  party  who  when  deiendant  below  has  thus  lain 
by,  and  concealed  from  the  Court  below,  a  collateral  mat« 
ter  should  come  hither  after  sentence  against  him  there, 
and  suggest  that  collateral  matter  as  a  cause  of  prohibit 
tioD,  and  obtain  a  prohibition  upon  it,  afier  all  this  acquis 
£$cence  in  tlie  jurisdiction  of  the  Court  below. 
.  Now  here  is  nothing  upon  the  face  of  these  proooed- 
ings,  which  shews,  thai  tne  Admiralty  Court  acted  with* 
01//.  jurisdiction  ;  or,  that  what  they  did  uras  coram  non 
Ji^dice..  The  word  ^^  covenanted,^^  alone,  is  not  sufficient 
doeV*  ^^^"  '*   tothat  purpose  i  that  expression  does  not  necessarily  *  imr 

port  ^^  that  it  was  a  contract  by  deed.^* 

[Ante,  1944.]  Jo  the  case  of  HotDe  versus  Nappier,  the  application 
for  a  prohibition  was  before  sentence :  this  is  after  sen- 
tence, and  upon  suggestion  of  a  collateral  rnQtier. 

In  that  case,  no  objection  was  taken,  (as  well  as  I  can 
recollect)  to  the  want  of  an  affidatit.  And  where  the  want 
of  jurisdiction  appears  upon  the  face  of  the  proceedings, 
an  affidavit  is  not  necessary ;  though  every  suggestion 
that  does  not  appear  upon  the  face  ofthe  proceedings,  but 
is  collateral  and  out  of  the  proceedings,  ought  to  be  veri- 
fied by  affidavit. 

In  the  case  now  befpre  us,  the  matter  suggested  does 
not  appear  uj^on  the  face  ofthe  proceedings ;  but  is  coUa* 
teralj  and  out  of  (hem  ;  and  therefore  it  ought  to  be  veri* 
fied  by  affidavits 

Mr.  Justice  Yates  thought  the  present  case  to  differ 
very  much  from  that  of  Itowe  versus  Nappier.  In  that 
case,  the  deed  was  relied  upon,  in  the  Admiralty  Court ; 
and  the  prohibition  was  applied  for,  before  sentence :  and 
he  said,  the  Court  were  satisfied,  that  they  were  right  in 
the  determination  of  that  cuse.  But  in  the  present  case, 
the  matter  suggested  was  not  shewn  or  urged  or  relied 
upon  as  an  objection  to  the  jurisdiction  ofthe  Court  of  Ad- 
miralty ;  nor  does  it  appear  upon  the  face  ofthe  proceed- 
ings, '^  that  the  articles  were  made  at  land,  or  unuerseal.'* 

r  90^  1       ^*  ^^^  ^^^^  ^^  iurisdiction  appears  upon  the  face  of 

I  2U30  J    |.     nroce^dinffs,  there  indeed  a  prohibition  mav  eo  at 


mere  nullity. 

If  a  prohibition  is  applied  for,  the  ground  of  such  ap- 
plication ought  to  appear  to  the  Court  applied  to.     If  the 
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vant  of  jurisdiction  appears  to  the  Court,  there  ig  no  need 
of  an  affidavit  to  verify  it :  but  if  the  matter  suggested  as 
a  ground  of  prohibition,  does  not  appear  upon  the  fieice 
of  the  proceeaings,  there  must  be  an  affidavit  to  verify  the 
truth  of  it. 

Mr.  Justice  Aston — The  matter  now  suggested  as  a 

Eound  of  prohibition  was  not  made  use  of  as  an  objection 
low,  to  oust  the  Admiralty  of  jurisdiction.  It  should 
have  been  tendered  to  them,  as  a  plea,  to  oust  them  of 
their  jurisdiction.  They  had  no  notice  that  there  was 
any  objection  to  their  jurisdiction.  Therefore,  even  6e« 
fore  sentence,  it  would  not  be  decent  to  grant  a  prohibi- 
tion, when  no  such  plea  had  been  tendered  to  them :  much 
less,  o/ter  sentence. 

As  to  an  affidavit  to  verify  the  truth  of  the  suggestion-^ 
it  is  notnecessanr,  where  the  defect  of  jurisdiction  appear9 
upon  the  face  or  the  proceedings :  but  where  it  arises  from 
matter  denors^  then  there  mmtWdLtk  affidavit. 

A  suit  for  mariners  wages  may  be  brought  in  the  Admi« 
ralty.  To  which  purpose,  he  cited  a  case  in  3  Lev.  60. 
Coke  versus  Cretchet  c^c*  and  another  like  case,  of  Mid* 
dleton  versus  Scolfy  (mentioned  at  the  end  of  it ;)  in  both 
which  cases  a  prohibition  was  denied  •  ^^  For  mariners 
^^  wages  grow  due  to  them  for  labour  done  at  sea ;  and 
'^  the  charter  and  contract  at  land  is  only  to  ascertain 
'^  them."  And  of  this  opinion  was  Hale  also ;  as  North 
Chief  Justice  said  (in  the  former  of  these  two  cases,)  upon 
conference  with  him  at  the  desire  of  the  Court  of  Com- 
mon neas. 

The  word  ^^  covenanted^*  is  only  used  as  a  description  of 
the  contract :  it  does  not,  of  itself  alone,  shew  that  it 
was  by  deed. 

Mr.  Justice  Hewitt — This  case  admits  the  determina- 
tion in  the  case  of  ffowe  versus  Nappier :  it  does  not 
thwart  it  alt. 

If  the  defect  of  jurisdiction  appears  upon  the  face  of  the 
proceedings,  the  whole  is  a  nullity  :  Therefore  the 
suggestion  needs  not  be  verified  by  affidavit.  But  you 
cannot  avail  yourself  of  an  objection  dehors^  without  an 
affidavit. 

This  case  now  before  us  is  an  unfavourable  case :  the 
party  has  lain  hy^  and  not  objectea  to  the  proceedings 
below. 

The  word  ^^  covenanted**  is  not,  of  itself  alone,  certain 
enough  to  shew  it  to  be  a  deed^  so  as  to  oust  a  Court  of 
jurisdiction.  Therefore  it  does  not  appear  upon  the  face 
of  the  proceedings  ^^  that  they  wanted  jurisdiction.'* 

It  is  reasonable  to  move,  before  sentence,  for  a  prohi- 
bition, upon  affidavit  of  the  truth  of  the  suggestion,  where 
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1767.       the  fact  suggerted  -is  not  pleaded.    Andiirat  was  the  case 

•  of  JItfwe  And  Nappirr.     Birt  hcretliey  have  acqniesced 

•HOGGIN     tffl  after  sentence  ;  and  no  defect  of  jurisdiction  appears 

•V.  upon  the  face  of  the  procecfftngs.     We  may  therefore 

•EUNETT*    refuse  this  prohibition  consistently/  with  the  resolution  of 

the  case  of  Howe  versus  Nappier. 

Here  Sir  Fletcher  Norton  ur^d  that  want  of  jurisdiction 
fhes  appear  upon  the  face  of  the  proceedings.  For,  it 
does  appear  upon  the  allegation,  ^'  that  it  was  a  contract 
by  deea.**  And  the  artic&s  are  annexed^  and  referred  to ; 
and  *tis  prayed  that  they  may  be  taken  as  peni  df  the 
jflea. 

"The  CJottrt  answered  him,  tliatthis  allegation  with  it*» 
reference^  makes  no  difference :  it  does  wo/ jarorc  ^*that 
*.*  the  contract  was  hy  deed.^'*  Every  matter  dehors  mnst^ 
after  sentence,  te  verified  by  affidavit.  Why  did  tbey 
not  rely  npon  this  obiectioii  below*?  Why  did  tkey  lie  by, 
and  acquiesce^  till  alter  sentence. 

PaoHiBiTioar  denied;  and  Ri^l^dischargeo* 

On  the  Monday  followiag,  Mr.  Justice  Aston  informed 
the  Court  and  the  Bar^  that  he  had|  Bince  Satttrdayj  found 
two  cases  relating  to  the  necessity  of  an  affidavit  being 
prodnced,  in  order  to  ground  a  motion  for  a  pTobibHio% 

[Ante,  jodj.]  viz.  Hynes  versus  Thompson^  Michaelmas  I7S8.  12  C.  9« 
|r.  R.  and  Driver  vereus  Colgate^  HiL  1738.  18  G.  2. 
(the  next  term)  in  £.  H. 

in  the  former  case,  Mr.  Denison  shewed  cause  against 
a  prohibition  to  the  Ecclesiastical  Court  of  the  Bishop  oF 
Bristol^  to  stay  a  suit  there,  for  calling  a  woman  ^^  whore/' 
in  Bristol.  lie  objected,  that  the  suggestion^  wbich  was 
^^  that  there  is  a  custom  in  Bristol^  (like  the  custom  in 
^^  London^)  that  the  words,  if  spoken  there,  are  action* 
^^  able  ;  and  that  the  party  is  corporally  punishable  there^ 
^^  8fc ;  and  that  the  words  were  spoken  in  Bristol;^  was 
not  verified  by  affidavit ^  as  it  ought  to  have  been.  He  also 
objected,  that  this  matter  ought  to  have  been  pleaded  bc'* 

[  9M0  3  low:  which  was  not  even  suggested.  Lord  Chief  Justice 
Lee  said,  he  did  not  see  that  any  thing  was  verified. 

«  According     Aod  thereupon,  the  rule  was  discharged  *« 

to  my  own 

Note  of  this  Cu^  there  wm  a  ingiceBtioD  of  the  Cwsfm ;  bat  no  tilkiavil  <<  thtf  Ui» 
nvords  were  moken  in  Bristol.'*  I  have  Notes  ofboth  these  Cases,  agreeable  to  the  acconot 
here  given  of  them. 

[Antt  fost.]  In  the  latiex  case  of  Driver  versus  Colgatej  Mr.  R&bin^ 
■soH  moved  for  a  prohibition  to  the  Consistory  Court  of 
London^  to  stay  a  suit  there,  for  calling  a  woman  <^  whor^'* 
in  London  /  because  tlioiigh  there  was  an  affidavit,  ^  that 
^'  the  woids  were  spoken  in  London;^*  yet  the  custom 
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was  oinlj/  suggestedj  but  not  pleaded.     The  Court  liekl,        1767. 

that  tbt*  custom  must  be  either  verified  by  affidavity  or 

pleaded  :  but  a  suggestiofi  alouc  was  not  sufficient.  buogin 

In  the  former  case  of  Hj/nes  versus  Thompson^  Lord  v. 

Chief  Justice  Lee  laid  down  the  rule  to  be — '^  That  if    bennett. 
•*  yoii  move  for  a  prohibition,  upon  any  thing  not  ap-  [SC.  Andr. 
**  pearing  upon  the /ace  of  the  proceedings,,  you  ought  ^^'^ 
**  to  have  an  affidavii  of  the  truth  of  the  suggestion." 
And  he  cited  Godfrey  versus  Uewdlin^  2  Salk,  5ib.  in  point ; 
and  2  Salk.  551.  Pi.  IS.  Where  Holt  Chief  Justice  laid 
down  the  lawtobe,  ^^  That  wherever  the  matter  which  you 
*^  suggest  for  a  prohibition,  is  foreign  to  the  libel,  you 
*^  must  plead  it  below,  liefore  you  can  have  a  prohibition  : 
^'  otherwise,  where  the  cause  of  prohibition  appears  upon 
'^  the  iibel.'^    And  Lord  Chief  Justice  Lee  said,  in  tliat 
case  of  Hynet  versus  Thompson^  that  he  thought  it  must 
eittier  be  pleaded  "  that  there  was  such  a  custom,"  or 
an  affidavit  of  it.     And  Mr.  Justice  Chapple  hinted  that 
prohibitions  had  been  too  easily  granted :    and  was  of 
opinion  that  there  ought  to  be  aii  affidavit  to  verity  the 
suggestion. 

In  the  latter  case  of  Driver  versus  Colgate^  the  Court 
held  that  there  was  no  necessity  to  plead  it  below,  in  cases 
of  prohibitions  for  xi>ords  spoken  where  they  are  by  the 
cusSom  actionable,  as  there  is  in  case  of  a  prohibition  on 
sa^estioii  of  a  Modus.  For,  in  the  former  disc,  they 
can  not  go  on,  if  the  suggestion  be  true :  but  in  the 
latter,  of^a  modus — If  the  modus  be  admitted  in  the  Spi- 
ritual Court,  they  may  goon;  because  the  jurisdiction 
continues. 

So  here,  as  Mr.  Justice  Aston  observed,  the  deed  mi 
appearing  to  be  under  sealj  it  would  be  a  like  admission, 
tt^admittuig  a  modus. 

In  all  olner  cases*,  they  laid  down   a  general  rtde^-  •  v. ante, 
"  that  it  must  either  be  pleaded  below,  or  verified  bj/  affi*  fc*^^^* 

[  2041  J 
Wright,  vers.  Fawcett,  Esq. 

Weldii€whiy, 

(In  the  Crown  Paper.)  Irar.^*'' 

THIS  was  a  Return  to  a  Mandamus  directed  to  G6m- 
tapher  Fawcettj  Esq.  Steward  of  the  Court-Leetof  ^^lui^^y"^^ 
the  borough  of  Morpeth,  commanding  him  to  admit  and  shewn  on  a 
iwear  Joseph  Wright  a  freeman  of  Morpeth.     It  set  forth  JJ'"™  ^®  ■ 
that  the  borough  of  Morpeth  is  an  ancient  borough  :  and     *"  *""'' 
that  the  said  Joseph  Wright  had  been  duly  elected  a  free*  - 
man  o£iiha  Mid.  borough,  and  thereby  became  lawfuuy  in* 
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1767*  /fV/frf  ^0  be  sworn  and  adniittedj  and  ought  hu  the  Steward 
to  be  SiCorn  and  admit  led  into  the  place  and  office  of  one 
of  the  freemen  of  the  said  boroughs  It  then  set  forth  that 
the  sdid  Joseph  Wright^  after  his  election,  duly  tendered 
and  presented  himself,  &c.  and  demanded  of  the  Steward 
to  be  by  him  sworn  and  admitted  into  the  said  place  and 
office  according  to  the  custom  of  the  said  borough :  yet 
that  the  Steward,  zcell  knowing  the  premises,  but  having 
7J.J  no  regard  for  theduti/  of  his  office  in  that  behalf,  did  then' 

and  there,  without  any  reasonable  causcj  ubsolutely  refuse 
and  yet  doth  refuse  to  swear  and  admit  the  said  Joseph 
Wright  into  the  said  place  and  office,  &c.  The  writ 
therefore  commands  the  Steward  io  swear  and  admit  or 
cause  him  to  be  sworn  and  admitted  into  the  said  place 
(ind  office,  &c.  and  to  administer  or  cause  to  be  adminis* 
tered  io  him  all  the  oaths  which  are  in  such  case  usaally 
administered  and  taken;  or  shew  us  cause  to  the  con'!- 
trary  thereof  Sfc, 

Mr.  Fawcctt  returns  that  the  manor  and  Borough  of 
Morpeth  now  are,  and  from  time  whereof  iYie  memory  of 
man  is  not  to  the  contrary  have  been,  an  ancient  manor 
and  Borough  ;  and  that  the  free  burgesses  or  freemen  of 
the  Borough  of  Morpeth  aforesaid  now  arc  and  innmer 
moriallv  have  been  a  oody  corporate  and  politic  in  deed 
fact  ana  name  ^r.  /  and  that  the  place  and  office  of  a  free 
burgess  of  the  said  borough,  and  the  place  and  office  of  ic 
freeman  of  the  said  borough,  are  and  immemorially  have* 
been  one  and  the  same  place  and  office.     The  return  tfica 
proceeds  to  alledge,  that  the  Right  Honourable  Irederick 
Earl  of  Carlisle^  ixi  the  time  of  issuing  the  said  writy 
and  also  at  the  time  M'hen  the  said  Joseph  Wright  de- 
manded of  him  to  be  by  him  sworn  and  fidmitted  into  the 
j^Iaceand  office  of  one  of  the  freemen  of  the  said  borough^ 
and  long  before,  was,  and  continually  from  thenceforth 
hitherto  (to  the  time  of  the  return)  hath  been,  and  ycf  is 
Lord  of  the  Manor  and  Borough  of  Morpeth  aforesaid  ; 
and  that  the  said  Earl  and   all  other  Lords  of  the  said 
Manor  and  Borough  for  the  time  being,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  had  and 
L  ^042  J     have  used  and  accustomed  and  of  right  ought  to  have  a 
Court'ljV.wt  or  view  of  frankpledge  lield  and  to  be  held" 
in  and  for  the  said  manor  and  borough,  before  their  Stew- 
ard of  the  said  Court  for  the  time  being,  twice  in  every 
year,  (once,  &c.  and  again,  4*c.)  in  belonging  and  ap- 
pertaining to  the  said  manor  and  borongh.     The  returh 
further  certifies  and  alledges,  that  the  said  Earl  and  alt 
other  Lords  of  the  said  manor  and  borough  for  the  time 
being,  from  time  whereof  the  memoir  of  man  b  not  to 
the  contrary,  hare  had  and  have  used  and  beea  accus-^ 
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tcmcd  to  have,  and  of  right  ought  to  have  certain  Courts* 
fix  RON  holden  and  to  be  holdcn  in.  and  for  the  said  manor 
and  borough  at  certain  times  of  (be  year,  that  is  to  say^ 
on  the  days  when  the  said  court-Ieet  or  view  of  frank- 
pledge hath  been  and  ought  to  be  holden  as  aforesaid^ 
and  also  on  Monday  next  after  the  feast  of  the  Epiphant/^ 
as  to  the  said  manor  and  borough  belonging  and  apper- 
taining.    Mr.  FasDcett  further  certifies  and  returns  that 
within  the  said  manor  and  borou^rh  there  now  is,  and 
from  time   whereof  the  memory  of  man  is  not  to  the 
contrary,  bath  been  a  certain  ancient  and  laudable  cus- 
tom there  used  and  approved,  that  is  to  say,    '^  That 
**  the  jurors  sworn  and  charged,  at  every  sucli  court-leet 
*^  or  view  of  frankpledge  so  held  and  to  be  held  in  and 
<^  for  the  said  manor  and  borough  as  aforesaid,  to  inquire 
<<  and  present  those  things  which  to  the  view  of  frank« 
^<  pledge  belonged  and  belongs  to  inquire  and  present, 
^'  during  all   the  time  aforesaid   have  used  and    been 
^^  accustomed  and  of  right  ought  to  be  free  burgesses 
"  or  freemen  of  the  said  borough  o(  Morpeth  ;  and  each 
'<  of  them,  during  all  the  time  aforesaid,  h<ith  l)een  and 
^'  bath  been  used  and  been    accustomed  and  of  right 
'^  ought  to  be  a   free  burgess  or  freeman  of  the  said 
'^  borongh  ;''  and  that  within  the  said  borough  there  now 
is  and  for  all  the  said  time  whereof  the  memory  of  man 
is  not  io  the  contrary,  there  hath  been  a  certain  other  an- 
cient and  laudable  custom  there  used  and  approvetU  that 
is  to  say,  "  That  the  jurors  sworn  to  serve  and  serving  at 
<(  every  Court-Baron  lield  and  to  be  held  in  and  for  the 
^^  said  manor  and  borough,  during  all  the  time  aforesaid, 
^^  have  been  and  have  used  and  been  accustomed,  and  of 
**  right  ought  to  be  free  burgesses  or  fn*enien  of  the  said 
^'  borough;  and  each  of  them,  during  all  (he  time  nfore- 
^^  said,  hath  l)een  and  hath  used  and  been  accustomed 
"  and  of  right  ought  to  be  a  free  burgess  or  freeman  of 
^^  the  said  borougli."     He  further  certifies  and  returns, 
that  within  the  said  borough  o( Morpeth  there  now  is  and 
for  all  the  said  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  there  hath  been  a  certain  other  ancient  and 
laudable  custom  there  used  and  approved,  that  is  to  say, 
**  That  EVERY  person  admitted  and  aworn  into  the  place 
"  and  office  of  a  free  burgess  or  freeman  of  the  said 
^^  borough  bath  been  and  hath  used  and  been  accustomed^ 
^^  and  of  right  ought  to  be,  before  his  being  admitted 
"  and  sworn  into  the  place  and  office  of  a  free  burgess  or 
"  preeman  of  the  said  borough^   approved-o/  bj/  the 
"  Lord  of  the  said  manor  and  borough,  to  be  a  free 
^^  burgess  or  freeman  of  the  said  borough."    He  further 
certifies  and  returns^  that  the  said  Joseph  Ji  right  was 
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1767.       ifOT  duly  elected  a  freeman  of  the  said  borough,  as  in 
and  by  the  said  vrrit  is  supposed  :  and  he  further  cerf  ifies 
WRIGHT      and  returns,  thqt  the  said  Joseph  Wright  icEVTsn  was  Ar^ 
V.  PROVED -of  fty  Ihf!  said  Earl  of  Carlisle  or  any  olher  Ijord 

rA\^cETT.    oflhe  said  manor  and  borough  of  Morpeth^  to  be  a  free 
burgess  or  freeman  of  the  said  bofougli.    And /or  these 
reasons^  he  says  he  has  not  sworn  and  admitted  of  ca\ised  tor 
^  be  sworn  and  admitted  the  said  Joseph  Wrighl  into  thesaid 

place  and  office  of  one  of  the  freemen  of  the  said  borough, 
&c. ;  neither  has  he  administered  or  caused  to  be  admi- 
nistered to  the  said  Joseph  Wright  all  the  oaths  which  are 
in  such  case  usually  administered  and  taken,  as  by  the 
writ  is  commanded  ;  nor  can  rtor  ought  he  so  tb.dd. 

Mr.  ffalkcrj  on  behalf  of  the  pfosecutoi,  olijectcd  tQ 
this  Mum,  ^^  that  it  was  DOUBL'r,  and'therefore  bad." 

A  double  plea  could  not  be  admitted,  ev^h  iii  a  crrt7 
cause,  before  the  Statute  of  4  4'  5  -^ww.  c.  16.  §  4.  and  that 
act  does  not  extend  to  any  other  than  civil  ca^cs.  He  then 
entered  into  the  reasobs  of  it ;  and  argued  itpon  them  at 
large. 

Mr.  Wallace,  contra ,  said  the  steward  was  required  to 
admit  and  swear  him  ;  or  to  shew  cause  why  he  does  not. 
lie  shews  two  good  causes ;  which  he  certainly  may  do. 

The  practice  is  so ;  as  appears  by  the  case  of  Grten ' 
versus  Mayor  of  Durham,*    And  in  the  case  of  Ward 
•v.  ante,         versus  Mayor  of  Newcastle  (very  lately),  separate  issues 
^'  **'  *  were  found  ;  and  the  prosecutor  of  the  writ  was  not  ad* 

mitted. 

In  2  Lord  Rayrh.  1244.  5  Ann,  Regina  versus  Af«^r 
and  Aldermen  of  Norwich,  upon  a  mandamus  to  aAnit 
and  swear  one  Dunch  an  alderman  of  Norwich;  Holt, 
Chief  Justice  said — '^  that  a  return  may  contain  as  many 
'^  causes  as  the  persons  that  make  the  return  please.'*-  fn 
"  1  Salk,  436.  S.  C.  it  is  expressly  said,  "  that  the  Court* 
"  agreed  that  several  causes  may  be  returned.*' 

Mr.  Walker* s  reasoning  ap])lies  to  pleading  only.     Bht* 
different  facts  may  be  replied  in  one  replicatton. 

Mr.  Walker  replied,  tnat  there  is  no  difference  between 
answers  to  the  king,  and  answers  to  a  party;  and,  by  cb>7i« 
man  law,  a  double  answer  cannot  be  given  to  a  party. 
Therefore,  neither  can  it  to  the  king, 
r  20^^  1        Here  w^  suggest  only  a  single  fact,  tiz.  ^*  that  he*w^' 
••  -*     u  duly  elected."    This  double  anstv^r  puts  it  uptlntbe' 

Crown  to  shew  that  both  the  answers  are  fake;  If  the^'can ' 
give  /zE^o  miswers,  they  may  givfetwb  thousand ;  and  it  can' 
not  be  supposed  that  the  Crown  should  be  put  to  shew^ 
them  aH  to  be  bad.  B^side^,  this  vrould  also  distmct  t&e' 
attention  of  the  Court, 

In  Cireer^s  case,  no  exireption  vm»  takes  lo'tHeTortEr^oF' 
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theretum  ;  they  took  traverses.*    Dunck*s  case  was  not  -1767. 
argued   apon  that  point.      In  that  case,  Mr.  Justice 

Powell  said,  "  if  tne  return  be  not  contradictory,  it  is  wright 
**  Y«ry  inveigling;  the  Court  cannot  tcU  what  you  rely  v.. 

"   Upon/'t  FAWCETT^ 

Tne  answer  ought  to  be.  a  simple  answer;  though  it  •v.  ante. 
may  include  several  fects.  Voi.i.p.'isr. 

The  Statute  of  9  Am.  c.  20.  does  not  justify  a  double  ♦  «^-  Kaym. 
return  /  though  it  allows  several  traverses.  ^^*^* 

Lord  Mansfibli>— I  see  no  doubt  upon  this  case.  Her^ 
is  a  duplicity  in  the  writ ;  which  requires  a  duplicity  ii) 
the  return.  The  writ  states  ^'  that  he  was  duly  elected  ; 
^'  and  thatlie  Cherebj/  became  intitled  to  be  sworn."  The 
answer  isj  ^^  that  he  was  mt  dulj/  elected;"  and  further, 
^<  that  he  was  not  intitled  to  be  sworn  in  ;  because  he  bag 
^^  not  been  previously  approved  of  by  the  Lord  of  the 
^  Manor ;  which  is  essentially  necessary,  according  to  a 
'<<  custom  which  the  steward  sets  forth,  to  be  done  before 
^^  he  can  be  admitted  and  sworn." 

Mr.  fFaU'er\  argument  would  strip  him  of  one  half  of 
his  ca.se,  he  has  two  decisixe  answers  ;  and  why  should 
he  be  obliged  to  give  up  one  of  them  ?  he  is  commanded 
to  admit  and  swear  him  ;  or  shew  cause  to  the  contrary. 
And  he  shews  a  good  reason  for  not  admitting  and  swear* 
ing'him.  He  says,  this  person  was  neilher  elected  nor 
approved;  both  which  qualitications  were  essentially  ne* 
cessary. 

Where  a  man  has  luao  conclusive  answers^  it  is  contrary 
to  every  principle  of  justice  to  confine  him  to  one  of  them 
alone  ;  'tis  a  rule  which  never  should  hnYc  been  received  ; 
and  the  legislature  have  set  it  right j  by  opening  the  dc:- 
fence,    and    admitting    the  defendant  to  plead  several 

picas.  I  t  V.  4  &  5. 

The  prosecutor  cannot  be  surprized  ;  for,  both  causes  Aiin.c.26.  $4. 
are  specified  to  him,  in  the  return.   And  as  to  the  distrac- 
tion of  the  attention  of  the  Court  or  Jury — This  is  as 
much  an  obiectionto  taking  several  issues  on  mandamuses. 
And  the  auihoriiiesy  as  well  as  the  reason  of  the  thing,  are     r  gQ^g  n 
on  this  side  of  the  question.  ^      ^  -^ 

Hr.  Justice  Tatbs — Several  consistent  causes  maj/  bo 
returned  to  a  m^damus ;  the  number  of  them  makes  no 
difirrence. 

Mandamus^  are  distinguishable  from  the  case  of  civil 
actions. 

CixU  actions  concern  prinaie  rights  between  party  and 
partv ;  in  civil  actions,  nothing  is  in  question,  wnerein  the 
pubae  is  concerned.  And  the  defendant  must,  in  these 
private  cases^  know  his  own  defence,  and  upon  what  foot 
ne  is  to  put  it. 

Vol- IV.  I 


1767. 

WttlOHT 
V. 

FAwcm. 


[  2046] 


Easter  Term  7  Geo.  3.  B.  R. 

^  9at  19  a  mawdamus  relating  to  a  public  officf ,  tbe  quea* 
tian  isy  ^^  whether  the  person  ou^ht  or  ought  not  tp  be  ad-. 
'^  mitied  to  the  oflice.  And  if  be  can  be  shewn  to  be  an 
usurper,  the  Court  will  not  admit  him ;  for  they  ought 
not  to  admit  an  usurper;  but  if  he  has  a  right,  he  ought 
to  be  admitted. 

The  question  here  is,  ^^  whether  upon  tbe  tfibole  matter^ 
'^  be  ought  to  be  admitted/'  The  steward  is,  by  this 
writ,  commanded  either  to  admit,  or  to  shew  cause  why 
hankies  not.  And  he  may  shew  one  or  more  causes ;  pro- 
vided they  be  consistent.  Therefore  Uiis  is  distinguish- 
able from  pleas  to  civU  actions. 

•■  Mr.  Justice  Aston — The  return  is  ^ood,  wheit  it  an- 
swers the  supposal  of  the  writ.  This  writ  chaigts  the 
steward  erimimmUy.  It  charges  him  with  refusing  to  ad- 
mit and  sweiur  this  Mr.  Wright^  well  knowing  the  premiaesy 
but  having  no  regard  for  the  dmfy  of  his  ojffke  in  that  be- 
half. So  that  the  steward  it  charged  as  enminml  in  that  Jie 
did  not  admit  and  swear  him ;  and  being  ao  charged  with 
a^fY«eA  of  his  duty,  be  nmy  return  as  many  consuieni 
aMmers  a*  he  will.  And  this  answer  is  conaistont ;  for  if 
Erectly  follows  the  supposal  of  the  writ. 

Mr.  Justice  Hewitt — ^This  being  a  nmtter  of  a  pubSc 
nature  difiers  from  jmvate  mil  causes. 

If  the  steward  mights  not  return  several  eauses,  where 
thefe  really  are  several  good  objections  to  the  prosecutor 
of  the  mandamus,  an  usurper  might  be  admitted  huto  a 
public  office,  which  he  has  no  right  to. 

There  is  no  authority  to  warmnt  the  objection ;  tbe  au- 
thorities are  on  the  other  side.  Therefore  he  oonourred 
in  holding  the  return  to  be  sufficient. 

Per  Cur,^  unanimously. 


Tbra*g^i**  Rbx  ver5ii5  JouK  Tucker  and  £leveu  Others. 


Indictment 
maybeqnaihed 
if  MrenUDie- 
fendants  be 

f  lined  in  it. 
Cowp.  4981 
fl  Vin.  4f3]. 


npH  E  defendant  and  eleren  others  had  been  indicted  in 
^  the  same  indictment,  which  was  for  unlawfully  eiaer* 
cising  the  trade  or  mystery  of  tanning  leather  contrary  to 
the  statute  oP  1  Joe.  1 .  c.  92.  ^  5.  concerning  cutting  and 
tanning  leather. 

On  Thursday  5th  Rh.  last,  it  was  objected  hf  Mr.  Js^ 
iMfji^  who  moved  on  behalf  of  the  defendanti^  to  quadi 
tlie  tndictment^lat.  That  this  is  mo/  on  mtdidaUeaJ^mcai 
Ik  the  iitoaeetttar  aiight  to  puraue  thepMirf^  an^^ 
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llie  offence,  which  is  specified  iii  oHe  aikI  the  samcclauge        1767. 
of  the  act ;  viz.  forfeiture!  of  lite  leather  tanned,  or  the  ju«t 
▼alue  thereof.    And,  Sdly,  That  several  defeudautii  can         Rex 
not  hejmned  in  one  and  the  same  indictment.  v. 

A  rule  was  then  made  1o  shew  cause  ;  and  it  was  now     tucrcr. 
made  absolute.     Mr.  JVallaccy  for  the  prosecutor  said,  he 
thought  he  conld  support  tlie  iiidictnuMit,  upon  the  first 
objection  ;  but  he  could  not  upon  the  second. 

Whereupon — 
Rui^E  made  absolutc  (for  quashing  the  indicfmcnt.) 

Wright  and  Rathbonk,  Assignees  of  Richard  Scott,    Friday,  i^th 
a  bankrupt,  ngf^inst  Grorgr  Campbbll,  tlie  younger,      May  i767. 
and  Stephen TiATEs,    (S.  G.  1  Bl.  628.)  (a) 

npHIS  was  an  action  of  trover  brought  by  the  assignees  How  far  an 
-''  of  ScoU  a  banl^rupt.  The  plaintiifs  declare  upon  their  Msi^meDt  of 
possession  of  ceitain  quantities  of  wheat  and  be^ns,  and  fn«  bv*a  ftrtor 
la  J  their  damage  at  J^IOOO.    The  defendants  plead  the  is  good. 
general  issue.    Thecaa.se  was  tried  before  Mr.  Justice  [Scei  h.  hi. 
l^ATuuRSTat  -Luiicas/rr- Assizes*  on  Slst  March  1767;  ^i^^^^^^^^^'^ 
when  it  is  stated  to  have  appeared  in  evidence —  s  Dnin.  m. ' 

That  Lewis  Fontaine^  a  merchant  in  London,  on  4th  6  East.  «4,  n.] 
Jane^  sliippcd  tlie  goods  mentioned  in  tlie  declaration  on  [*^^7  ] 
board  a  ship  called  7'he  7\s)o  Friends^  whereof  JVilliam 
S/ievcer  was  master,  then  in  the  port  of  London^  and  bouud 
upon  a  voyage  to  jLiverpool;  and  that  the  said  fTilliam 
Spencer  thereupon  signed  two  bilk  of  lading,  of  the  same 
tenor  and  date  as  follows — 

Shipped  by  the  Grace  of  God,  in  good  order  and  well 
conditioned,  by  Lacis  Fontaine^  in  and  upon  the  good 
ship  called  The  FrictiJsy  w  hereof  is  master,  under  Goo, 
for  tliis  present  voyjige,  William  Spencer^  and  now  riding 
at  anchor  in  the  river  of  Thames^  and  by  God's  Grace 
bound,  for  JJverpool,  to  say,    102  quarters,  4  bushels  of 
wheat,  in  1G4  sacks ;  and  217  quarters  4  bushels  of  beans, 
in  348  sacks,  20  matts,  being  marked  and  numbered  as  in 
the  margin  ;  and  are  to  be  delivered  in       q^,  ^^^l,^ 
the  like  good  order  and  well-conditioned       un'  4  AVileat,  in  154  Sacks, 
at  the  aXoresaid  port  of  Uverpooly  the      ^i7    4  Beans,  in  349  Ditto*, 
danger  of  the  sea  only  excepted,  unio  or*      a^ZTotiarfctt 
der  or  to  assigns;     he  or  they  baying  ^  y^^^^ 

freight  for  tlic  said  goods  as  per  cliarter- 

l^iM*— ^— ■■    t      I     I    I  I        H  I  »  I  I  I  11.  Ill  ■      I        I         ■!    ■       I      nil .11 

ia)  This  Case  was  cited,  «  Ehirn.  74,  and  Buller.  I 
Mtid  that  in  his  opinion  it  is  one  of  the  best  Cases  in  the 
Law  on  mercantile  snbjects ;  and  vide  page  TS,  where  he 
culls  Lcrrd  Mansfield  the  founder  of  the  Commercial  Law 
of  this  dyaxiiry, 

I  2 
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•  1767.       party.     In  witness  whereof,  the  master  or  purser  of  the 

said  ship  hath  affirmed  to  two  bills  of  lading,  all  of  this 

WBJGHT      tenor  and  date ;  the  one  of  which  bills  being  accomplished, 

,  V.  the  other  to  stand  void.     And  so  God  send  the  good  ship 

CAMPBELL,  to  her  desired  port  in  safety  :  Amen. 

William  S|»encer. 
Dated  in  I^ndon^  4th  June  1766, 


That  Mr.  Fontaine ^  on  the  same  day,  indorsed  one  of 
the  bills  of  lading  to  Richard  Swanwicky  who  was  then  a 
merchant  in  Liverpool^  as  follows  a  viz*  "  Dtiiver  the 
'*  within  to  Mr.  Richard  Swa/twick  or  order.  Lewis  Fon- 
**  taine ;"  and,  by  the  next  post,  sent  the  bill  of  lading, 
so  indorsed,  to  Mr.  Swanwick  at  Liverpool:  which  was 
received  by  him. 

That  on  2d  Julj/  following,  Szcanzcickj  being  arrested 
by  the  Sheriff  o(  Juancnskire  for  the  sum  of  £400.  at  ih^ 
suit  of  Messrs.  Guinand  and  Ilankej/^  applied  to  Richard 
Scottf  who  was  also  a  merchant  at  JJverpool^  with  whom 
Swanwick  had  had  dealinigs  id  giving  out  and  taking  ere** 
dit  upon  notes  and  bills  ot  exchange,  and  to  whom  Swan-' 
xdck  was  then  indebted  (upon  balance)  in  the  sum  of  £800. 
or  upwards,  to  become  bail  for  him  to  the  Sheriff;  which 
Scott  refused  doing,  unless  Swanwick  would  give  him  a 
security  to  indemnify  him  against  the  consequences  of  be- 
coming bail,  and  also  a  security  for  his  debt.  '  Upon  this, 
Swanwick  \)todi\ccd  the  bill  of  lading  which  he  had  re- 
ceived indorsed  from  Fon taine y  and  offered  to  indorse  it 
[  2048  ]  to  Scotl;  assuring  Scott  "  that  the  goods  comprized  in  it, 
*^  were  his  own  property,  and  that  he  had  paid  for  theni ;" 
(which  was  not  true.)  Upon  this,  it  was  agreed  between 
Swanwick  and  S(dt^y  that  Scott  should  become  bail  to  the 
Sheriff;  that  Sti^rtwi^j/r^  should  indorse  the  bill  of  lading  to 
Scott ;  and  that  he  should  ^ell  the  goods,  and  shoidd  out 
of  the  produce  be  indemnified  ;  and  what  remained  should 
be  applied  towards  satisfaction  of  the  debt  due  from 
Swanwick  to  Scott.  And  upon  this,  Sco// b(»c« me  bail ; 
and  Swanwick  indorsed  the  If  HI  of  lading  \o  Scott  j  as  fol- 
lows: viz.  "  deliver  the  within  to  Mr.  Richard  ♦  Swan* 
*^  wick  or  oriler  ;  value  received.  Richard  Swanwick*^ — 
and  delivered  th6  same  to  Scott. 

Tiiat,  the  day  following,  Fontaine  being  come  down 
from  London^  applied  to  Scott  concerning  the  bill  of 
lading  which  hail  been  so  indorsed ;  and  informed  him 
^^  that  the  goods  comprised  in  the  bill  of  lading  had  been 
^^  consigned  by  him  to  Swanwick  as  a  factor  onljfj  to  be 
**  disposed  of  for  him  ( Fontaine  y-^'' )  which  txkuiheinUh/ 
though  Swanwick  had  represented  himself  to  Scotiy  as  the 


*  ThtsiAonld 
beSto/f,  I 
soppnse. 
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fte^ll  proprietor^    And  Fontaine  then  insisted  upon  $cott*s       1767. 
reltuquishin^  any  right  or  claini  he  might  have  under  the 
bill  of  lading  ;  v^hicb  he  refused  to  do.     Then  Fontaine     wright 
made  ati  iiiflorseracnt  upon  the  other  bill  of  lading,  for  the  v. 

delif  ei  J  of  the  goods  to  the  defendants.  caiu[Pb^ll. 

That,  in  a  few  days  afterwards,  the  ship  arrived  with 
tlie  goods  at  Liverjyoof;  and  Scotf  demanded  the  same  of 
the  master,  by  virtue  of  the  bill  of  lading  which  had  been 
indorsed  to  him ;  and  tendered  the  freight  and  charges ; 
bat  thi^  master,  having  received  an  indemnity  from  the 
dcffndants,  refused  to  deliver  the  goods  to  Scotlj  and  after- 
wards delivered  them  to  the  defendants. 

That  Scotl  and  Swanwicky  soon  afterwards,  severally 
became  bankrupts,  and  a  commission  duly  issued  against 
each  of  them,  and  they  were  thereupon  respectively  found 
bahkrupts,  and  SccU^s  effects  were  properlv  assigned  to 
the  plaintifis  ;  who  demanded  the  goods  of  the  defendants, 
and  tendered  to  them  the  freight  and  charges  and  other 
expences ;  but  they  refused  to  deliver  them,  and  after- 
wards converted  them  to  their  own  use. 

Upon  which,  a  verdict  was  found  for  the  plaintiffs,  for 
£431.  11;.  being  the  nett  value  of  the  goods,  and  40^. 
costs  ;  subject  to  the  opinion  of  tlie  Court,  ^^  wiiether  the 
^^  plaintiffs,  under  the  circumstances  of  this  case,  are  inr 
"  titled  to  recover  agairst  the  defendants.'* 

Mr.  Jf'afface,  on  behalfof  the  plaintiffs  (the  Assignees),     r  2949  1 
argued  that  they  had  a  riirht  to  recover.  ^ 

iiy  indorsement  of  a  bill  of  lading,  the  property  is  trans* 
ferred  ;  ami  the  consignee  has  such  a  property  in  it,  that 
he  may  assign  it  over.     1  Ld.  Raym.  271.  Evans  versus  ^  «  *«  »*^ 
Martfe/,*  M.  9.  W.  3.  B.  R.  J*  i^d 

This  assignment  is  absolute ;  here  is  no  trust,  no  con-  3Salk.j90. 
fidcnce,   no  restriction.     Szcanwick  might  have  assigned  ^'^' 
tnd  transferred  the  right  of  it,  before  the  arrival  of  the 
skii). 

Here  was  no  notice  of  the  goods  being  the  property  of 
Rmtaine. 

Scott  was  a  purchaser  for  a  valuable  consideration,  with- 
out notice. 

fhntaine  might,  if  he  had  thought  proper,  have  con« 
wgned  the  ^ods  to  Swanwicky  as  factor;  on  the  contrarv, 
^  has  consigned  them  to  him  or  order,  absolutely.  The 
goods  pass  by  indorsement,  as  much  as  money  on  the  in- 
^hwBement  of  a  bill  of  exchange :  and  Swanwick  might 
tnuisfer  the  right  just  at  well  as  he  might  have  done  upon 
^  bill  of  exchange. 

Mr.  Darcenporty  contra^  for  the  defendant,  cited  I  Salk. 
160.  Wkitecomb  versus  Jacob;  where  it  was  solemnly 
lettled  thflttCDoids  or  merchandise  in  the  hands  of  afacU»' 

IS 
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176t       ultatt  he  taken  as  part  of  the  mercliant's  estate  (the  era* 

plover's),  and  noC  iYie  factor's. 

^vntGMT         Sttameick  could  neither  sell  nor  pledircthis  bill  of  lading; 

V.  for,  he  must  be  considered  as  a  fiulor;  and  a  factor  has 

cA!HPfiELL.  no  siich  right.    2  Sir,  1 178.  Pnleryon  versus  TiurA.    **  Hr 

**  can  only  $eU;  he  raitnoi  pfedgethe  goods,  as  a  security 
.  "  for  his  own  debt. •• 

Here  was  /w  c(msideration''money  paid  for  this  indorse- 
ment of  the  bill  of  lading  from  Sz(Kmzcick  to  Sroti ;  it  was 
done,  to  indemnify  and  secure  him,  upon  his  b<M:oming 
bail  for  Mr.  Smtt. 

The  assurances  given  by  Swamoirk  to  Scoft  are  stated 
^*  not  to  have  been  true."  But  whatever  the  consider- 
ation of  Swanwick*s  indorsing  to  Scott  might  lie,  yet  he 
conld  not  transfer  more  than  he  had  ;  and  the  assignees 
can  have  no  better  ri^fht  than  tin*  consignee  bad. 
r  on^in  1  '^^^  goods  never  cunic  to  the  hands  of  Scoii ;  if  they 
I   zOM  J     Ijh^  ^y^,|.  [j^»^„  ju  j^jg  pojiscssion,  that  might  have  Ijeen  a 

strong  case.  But  Mr.  Fofftainc^s  representatives  have  the 
goods  in  tkeir  hands. 

How  can  Mr.  SroU  keep  goods  of  perhaps  the  value  of 
jglOOp.  to  indemify  him  firora  becoming  bail  for  fonr  nr 
five  hundred  ?  he  pretends  to  be  iiabfe  to  the  action  of 
OuintLnd  and  Hankev^  as  bail ;  but  it  does  not  appear  that 
he  cither  has  actually  paid,  or  is  even  liable  to  pay  any 
thing. 

Being  cnual  in  right,  the  condition  of  the  possessor  is 
the  best.  But  this  seems  to  be  a  trick  between  Swanscick 
and  Scotty  to  cheat  Mr.  Fontaine^  the  true  owner  of  the 
goods. 

The  right  continued  in  the  true  owner. 

Mr.  ffallacey  in  reply^ — Swanwick  was  to  sell  the  goods 
ad  a  trustee  for  Fontnine. 

It  is  not  material,  whether  there  was  a  real  iAi  due 
from  Swanwick  to  Guinand  and  Hankeif^  or  not.  Tho  be- 
coming bail  for  him  was  a  good  consideration*  And 
there  was  a  hand  fide  debt,  at  the  same  time  due  from 
Stsanwick  to  Scott.  It  was  a  quite  fair  transaction  between 
them. 

If  there  is  no  damnitioation  at  all,  the  indorsee  would 
have  stood  (in  equity)  in  the  place  of  the  indorser.  The 
bill  of  lading,  being  absolutely  indorsed  to  Swanwick j  the 
property  of  the  gooda  was  vested  in  him«  This  is  a  case 
between  a  bond  fids  purchaser,  and  a  consigner ;  and  here, 
the  consigner  had  aosolutely  parted  with  his  property  to 
Swanwick  I  who,  for  a  valuable  considecation  aas^^ned  to 
Scott. 

L&td  Mansfield — In  the  present  case^  law  aad  eqtiitjr 
are  the  same. 
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This  is  clear,  that  if  there  is  an  authority  never  so  ffe«  1767. 
fieral,  by  indorsement  upon  a  bill  of  lading,  ivithout  dis* 

closing  that  tli<*  indorsee  is  factor,  the  owner  (as  between  wright 

bim  and  the  factor)  retains  a  lien,  till  delivery  of  the  v. 

goods,  and  before  they  are  actually  sold  and  turned  into  cAnrBBLL. 

If  the  factor  plays  it  over,  wUh  notice^  to  a  third  person,  i  S»t  50].* 
then  it  may  be  followed  in  the  hands  of  such  third  person  ; 
for,  in  such  case,  it  remains  in  his  Jiands  just  as  it  did  in 
the  hands  of  the  factor  himself. 

But  if  the  goods  are  bond  fide  sold  by  the  factor  ai  $em    r  fQj( j  1 
(as  they  may  be,  where  no  other  delivery  can  be  given)     ^ 
it  will  be  good,  notwithstanding  the  Statute  of  91  Jac.  1. 
c.  19.  the  vendee  shall  bold  them  by  virtue  of  the  bill  of 
sale,  though  no  actual  possession  b  delivered ;  and  the  £^  ^^^^"^  *^^J 
owner  can  never  dkpute  with  the  vendee ;  because  the 
goods  were  sold  bo9ld  fide  and  by  the  owner's  own  au- 
thority. 

If  so,  then  the  whole  of  this  case  turns  upon  tfii?  ques- 
tion, "  whether  this  was  a  fair  transaction,  bond  fide  be- 
**  tween  Szoanwick  and  Scott j  for  d  valuable  consideration, 
^  and  without  notice;  or  a  trick  and  contrivance  be- 
^<  tween  them  to  cheat  an  honest  owner  out  of  his  prO- 
«  perty." 

Now  this,  which  is  the  material  fact,  is  not  stated, 

Seoti  never  inouired  into  the  fact,  whether  'Swanwici 
bad  really  bougnt  the  goods,  or  was  the  real  owner  of 
them.  It  is  in^ed  statM  that  Swanwick  told  SdoU  <<  that 
^  the  goods  were  his  own,  aiid  that  he  had  paid  for  them.? 
But  did  Scott  believe  him  i  That  docs  not  appear.  He 
trusted  to  Swanwick*8  word.  No  letters  were  produced : 
M  price  fixed. 

Security  againnt  the  conseanences  of  becoming  bail  is 
the  pretence.  But  the  being  oail  for  Swanwick  could  b^ 
m  pari  of  the  consideration  ;  for  Seoit\  debt  from  Swan* 
wiek  was  at  least  jtf800.  And  the  value  of  the  goods  was 
My  jMSI.  Therefore  nothing  was  left  for  the  securing 
him  as  bail. 

The  circumstances  of  the  case,  as  stated,  are  excessively 
strong  to  shew  that  these  two  men  contrived  to  cheat  a 
tUrd ;  and  that  the  transaction  between  them  was/raiicf|r- 
leNf.  But  this  is  not  stated ;  the  case  b  therefore  imper^ 
/eefAjf  stated. 

ne  tHR^n  other  Jttdges  agreed  that  here  seemed  to 
iftt fraudulent  eoOusionbeimeea  Swanwick  and  Scott;  but 
that  the  foclf  iDere  not  sufficiently  staled.    W  herefore— 

Lord  II AifSPiBLD— Let  there  be  a  new  trial,  without 

RuLB  accordingly. 
14 
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Tuesday  19th  LoNG  VCrsus  DenNIS.     (S.  G.  1  Bl.  630.) 

OaaDvnUe  T^rflS  was  an  ejectment  brought  by  Job  Lon^^  on  th^ 

on  condition  demise  of  WiUiam  Hurley  and  Maru  his  wite,  a^inst 

(hat  if  a  mar^  Abraham  Dennis,    It  was  tried  at  the  last  aisuscs  for  the 

riage  without  ^ounty  of  Devon ^  htioxe  Mr^Jirstice  Gould:    and  a 

fortune,  or  point  wa&rescrvedy  upon  the  foUowmg  special  case. 

without  con- 

eent  •  the  condition  b  prrformed  bj  having  a porCion  only,  without  consent*     [See  via. 

Tit.  Marriage  (KO ,«  Browu,  4S6 J. 

Case — Robert   BaVt/man^  being  seised  in  fee-simple, 
duly  made  his  will,  6(c.  dated   U   March    1727;    and 
(hereby  deyised  unto  Richard  Clarh^  and  Peter  Ktrslake 
their  heirs  and  assigns,  all  that  his  messuage  tenement  or 
farm  called  Parke,   Sfc.  upon  trust  to  pay  the  yearly 
tents  and  profits  thereof,  by  quarterly  payments,,  to  his 
Son  Robert  Bailsman,  during  his  said  Son's  natural  life ; 
and  froin  ^^d  after  his  decease*,  the  trustees  and  ilieir  heirs 
Viert  to  stand  seised  of  the  premises,  to  the  use  of  such 
woman  as  should  be  his  wife  at  the  time  of  his  death,  da- 
ting the  term  of  her  natural  life,  for  her  jointure ;  subject 
to  the  proviso  or  condition  next  in  the  said  will  parlicu«» 
larly  mentioned  and  expressed  ;  and  from  and  after  the 
deaths^of  hissaid  Son  Robert  j  and  such  woman  as  should 
hk  his  wife  at  the  time  of  his  deaths  theu  in  trust  to  and 
for  the  use  and  behoof  of  the  first  son  of  the  body^f  the 
said  Robert,  his  Son  lawfully  to  be  begotten,  and  the 
heirs  of  the  body  of  such  first  Son  lawfully  issuing ;  sub- 
ject nevertheless  to  the  said  proviso  or  condition ;  and  for 
want  of  such  issue,  to  the  second,  third,  fourth^  fifth,  and 
all  and  every  other  Son  and  Sons  of  the  body  of  his  said 
Son  Robert,  lawfully  to  be  begotten,  and  the  heirs  of  their 
several  bodies  severally  respectively  and  successively  is^ 
suing,  as  they  should  be  in  seniority  of  age,  and  priority 
of  births  4r. ;  subject  to  the  said  proviso  or  conditio^  ; 
and  for  Wtlnt  df  issue  male  of  the  body  of  his  said  Son 
Robert,  then  to  the  use  and  behoof  of  all  and  every  the 
Dd tighter  and  Daughter^  of  his  body  lawfully  to  lie  be- 
gotten, and  the  heirs  of  their  several  bodies;  subject  to  the 
said  proviso  or  condition  ;  and  for  want  of  j^uch  iasue^ 
then  to  the  use  and  behoof  of  his  (own)  two^  daughters 
Hannah  Bailsman  and  Elizabeth  Balljfman  their  heirs 
and  assigns  for  ever.    PnovinEo  always,  and  it  was  his 
zen/  mill,  true  intait.  and  express  meanings  "  That  in 
^^  case  his  said  Son  Robert  should  marry  with  any  woman 
*^  not  hazing  a  competent  marriase^portion  y  or  wUhoult 
"'  the  consent  and  approbation  of  the  said  trustees,  their 
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<*  heirs  or  assigns,  in  Hunting  under  their  band  and  seals,         1767. 
^^  lobe  executed  in  the  presence  of  two  or  more  credible 
^<  witnesses,  first  had  and  obtained;  that  then  his  said        loxg 
^^  trustees  and  their  heirs  and  assigns,  immediately  a^ter  y. 

^^  the. death  and  decease  of  his  said  Son  Robert j  should  dennis. 
^^  stand  and  be  seised  of  the  said  messuage  and  tenement,  r  2053  1 
^^  or  fiirm  called  Parkcy  uritlf  the  appurtenances,  to  and     ^  ~' 

^^  for  the  only  use  and  behoof  of  his  said  two  daughters 
^^  Hannah  and  Elizakeih  and  their  heirs  for  ever;  any 
*^  trust,  use,  bequest,  limitation  or  devise  thereof,  to,  or  to 
^^  the  use  of  his  said  Son  Robert^  or  to  such  woman  as 
^^  shoofd  be  his  wife  at  the  time  of  his  death,  or  to  the 
^^  heirs  of  the  body  of  the  said  Robaij  or  any  other  trust, 
^^  use,  limitation,  bequest,  or  devise,  or  any  other  thing, 
^^  in  that  his  will  contained,  to  the  contrary  thereof,  in 
^'  any  wise  notwithstanding.'*  And  his  wiUy  true  intent^ 
and  meaning  was,  and  he  did  declare,  ^'  that  the  said  pro- 
*^  yiso  or  condition  therein  before  expressly  mentioned 
^^  was  NOT  intended  by  hin),  nor  to  be  construed  or  taken 
^'  to  be  m  TERROREM ;  but  a  condition,  for  want  of 
*^  perfofmance  whereof  in  every  respectj  the  said  lands 
^^  called  Parke  should  in  no  case  be  vested  in  such  wife 
*'  of  his  said  Son  Robert  nor  the  heit^  of  that  maniage, 
^^  but  (on  the  contrary)  that  his  said  trustees  and  their 
^^  heirs  should  be  seised  of  the  said  premises  to  the  only 
^^  use  and  behoof  of  his  said  two  daughters  and  their  hiirs^ 
*'  in  manner  aforesaid."  And  after  giving  several  lega- 
cies among  his  daughters,  be  made  the  said  Hannah  and 
Elizabeth  his  daughters  residuary  Legatees  and  £xecu« 
trixes.  Which  will  he  duly  signed,  sealed,  published 
and  declared  in  the  presence  of  three  subscribing  wit- 
nesses, who  duly  attested,  the  execution  thereof. 

The  testator,  Robert  Ballyman  died  seised,  on  18th 
October  1730. 

Robert  BaUyman  the  son  married  Mary  Stephens,  on 
28th  of  May  1739. 

In  January  1765,  he  died ;  and  was  buried  the  SS9th 
day  of  the  same  month ;  leaving  the  said  Mary  his 
widow,  and  one  daughter  called  Aiaria,  both  now  living: 
which  said  Maria  married  the  said  Abraham  Dennis,  tine 
defendant. 

Hamak  BaUyman^  one  of  the  said  testator^s  daughters 
and  devisees  named  in  his  will,  died  in  the  month  of  Oc^ 
tober  1751 9  in  the  life-time  of  her  said  sister  Elizabeth. 

The/iaid  EHzabeth,  the  other  of  the  testator^s  daughters 
and  derisees,  on  the  6th  day  of  May  1732,  marri^  xoith 
the  said  Richard  Qarke;  and  had  issue,  by  him,  Mary 
their  daoghfer,  bi^ptized  17th  of  April  1734,  now  wife  of 
WUUamMmlqf. 
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Tbe  said  Richard  Clarke  and  Ptter  KerMct^  the  tif  o 
trnstees,  were  belh  Wvitif^^  at  (be  marriaiie  of  the  nald 
Jtoberi  BnUymaa  yriih  ^Mnry  Sitpketis.  The  said  Kers^ 
lake  (lied  in  Ntncmber  1740  s  and  tbe  said  Clarke  died  in 
Fehruaiy  1748. 

The  Mid  Elizabeth^  the  wife  of  tbe  said  Clarke^  tor- 
vivcd  him  and  also  the  said  Hannah  her  sister ;  and  died 
in  December  1754^  leaving  the  said  Mary  her  only  child 
and  heir  at  law;  who,  on  the  91Hh  day  of  June  1761, 
married  with  the  said  William  Hurley :  which  said  Hit" 
Ham  Hurley  and  Mary  his  wife  are  the  lessors  of  the 
plaintiff. 

The  said  Hurley  and  his  wife,  in  riijht  of  the  said 
Mary^  as  heir  at  law  of  the  said  iS/nit^f/ A  her  mother,, 
claimed  title  to  tbe  said  messuaife  tenement  fiirm  and 
premises,  under  the  said  proviso  in  the  said  testator's  will ; 
alledging  ^<  that  the  said  Mary  Stephens  was  a  woma^ 
*^  ofiio  circuidstances,  and  had  not  a  competenl  mar- 
*<  ria^  portion  at  the  time  of  her  marriage  with  the  said 
Bmymmi  tbe  son  ;  and  that  they  were  married  with- 
out the  r^onsent  of  the  said  trustees  first  had  according 
<<  to  the  intentions  and  directions  of  the  said  tes<ator*s 
«  will." 

in  puri»aance  thereof,  the  lessors  of  tbe  plaintiff  deli- 
vered an  ejectment  for  recovering  possession  of  the  said 
premises :  to  which  tbe  said  defendant  Dennis  appeared, 
and  entered  into  the  common  rule,  and  pleaded.  And 
issue  being  joined,  the  cause  came  on  to  be  tried  at  the 
last  Assiaes  for  the  county  of  Devon:  when  the  Jury 
found— <<  That  the  said  Afary  Stephens,  at  the  time  of 
<*  her  marriage  with  the  said  Robert  BaUymanj  had  m 
^^  competent  inamVrgv^-portion ;  but  that  the  said  Robert 
*^  Bauyman  married  her  witroctt  anjf  consent  or  appro^ 
^^  bation  of  the  said  trustees  named  in  the  said  will  ;^ 
and  thereupon  found  a  verdict  for  the  pUlntiff,  subject  to 
the  opinion  of  this  Court  upon  the  following  questioih^ 
*^  whether  the  lessors  of  the  plaintiff  have  a  title  to  re- 
«  cover  the  said  premises.** 

Mr.  Goulds  for  the  phiintiff,  argued  that  tboiMjii  the 
soil's  wife  had  a  competent  fortune,  yet  as  tbe  woku  were 
in  the  disjunctrvcj  it  was  necessary  that  he  sbonld  abo 
kave  the  consent  of  the  trustees.  To  this  purpose  be  cited 
tbe  cases  of  Hartey  et  al.*  versus  Aston  ei  td,*  Onmnn 
726.  and  Cieagh  et  Ujt.'  versus  WHs&n  et  al/  9  Vetn.  W9. 
He  said,  this  was  a  condition  precedent :  and,  .fo  pro^  it 
to  be  so,  he  cited  Bro.  Title  «^  Conditions,"  til.  VT.  Bw 
the  words  of  the  will,  this  estate  could  notMveeefM^ 
M^/ the  condition  was  performed.  It  U  rery  aCronit' 
and  particularly   declaied  and  express^  ift  the  inil) 
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^^  Ihat  the  estate  should  fwt  vest  in  the  heirs  of  such  mar- 
^'  riage,  unless  the  condition  should  be  performed."  Cory 
versus  Bertie  ei  ai' 2  Vtm.  3S3. 

*  It  will  be  olyected  ^'that  the  trustee  might  have  an 
*^  inieresi  to  defeat  the  condition,  having  married  one  of 
**  the  testator*s  dauglrters."  (a) 

But  that  objeclion  will  not  hold  in  this  Court.  No  such 
4»biection  was  ofiered  in  the  case  of  Creagh  et  Ux\  versus 
WiboUj  2  Vera.  579.  and  in  Hitroey  et  a/.'  versus  Aston 
,ei  aP.  Commis  750.  it  is  said — ^^  As  to  the  supposition 
*^  that  such  a  trustee  roaj  act  out  of  interest,  or  for  by* 
'^  endS)  and  so  refuse  consent  without  any  ground,  such 
^^  proceeding  would  surely  be  a  breach  of  trust ;  which 
^^  this  Court  (the  Chancery)  may  find  means  to  remedy 
^  as  well  as  in  cases  of  other  breaches  of  trust. 

In  the  present  case,  this  condition  is  not  zcell performed : 
and  therefore  the  lessors  of  the  plaintiff  ought  to  have 
judgment. 

Mr.  Serjeant  Glynrfy  who  was  to  have  argued  for  the 
defendant,  was  not  come  down,  fiut  Lord  Mansfield 
said  he  was  quite  clear  on  his  side,  without  hearing  him. 


(a)  In  the  ninth  vol.of  Cujac.  834,855, 8S6,  the  subject 
is  largely  discussed  ;  and  in  1835,  is  this  passage,  ^^  si 
'^  puella  nondum  experte  nuptias  relictum  sit  legatum 
^'  sub  conditione  ft  non  Nupserit  proculdatio  conmtio  ei 
*^  remittitur."  But  this  is  more  than  a  condition  in  re- 
straint  of  marriage,  for  that  expression  may  seem  to  in- 
clude a  condition  not  to  marry  before  twenly-one,  without 
consent. 

N.B.  The  Chancellor,  in  3  P.  Wnis.  238,  in  a  Case, 
where  the  restriction  was  only  of  marriage  under  twenty- 
one,  without  the  mother's  consent,  and  wliere  there  was 
a  limitation  over,  nould  not  oblige  the  daughter  to  dis- 
cover it,  being,  as  he  said,  ^^  a  condition,"  which  by  the 
Ecclesiastical  Courts  is  held  void,  and  that  in  all  Cases 
the  rule  was,  that  marita^ium  debet  esse  liberum,^^ 

C.  J.  WUmot  also  in  giving  the  unanimous  approbation 
of  the  Court  in  another  Case,  said  that  it  was  fL^reed  that 
the  Civil  Law  did  condemn  all  restraints  of  marria^ 
withont  distinction  ;  and  he  said  that  the  Jewis!i,  Gred:,  [6  MSS.  i96.} 
and  Roman  Laws,  inflicted  penalties  for  not  marrying ; 
tkefefinre  that  such  a  contract  would  not  only  be  void,  but 
punishable,  but  disclaimed  any  argument  from  those 
Laws,  bat  would  encounter  a  covenant  not  to  marry  on 
srlnciples  of  religion,  morality  and  law ;  but  he  admitted 
Uttt  both  by  the  civil  and  common  law,  limitations  in  re- 
straint of  marriage  were  allowed ;  and  though  the  distinc- 
tion is  a  subtUty,  yet  it  bad  been  so  long  settled,  that  it 
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1767.  Lord  Maksffbld— -Conditions  in  restrnint  of  marriage  * 

are  odious  ;  and  are  therefore  held  to  tlie  utmost  rigour 

LONG        and  strictness.     They  arc  contrary  to  sound  policy.     By 

V.  the  Roman  law,  they  are  all  void.' 

DENNIS.         Conditions precfifeit^,  must  previously  exist.  Thcrefote 

in  these,  there  can  be  no  libermitffy  except  in  theconstruc- 

[•9  Cnjac.  8.14,  tion  o(  the  clauses. 

l\uich!'?3  5  ^^^  ^^  ceiSG&  of  conAxtiOTiKstihsequejay  it  has  been  esta*- 

V  Brunu  468.    blishcd  by  precedents,  that  where  the  estate  is  not  given 
post.  «v3i.        over,  they  shall  be  considered  as  onljfin  terrorem.    This 
£  Brown.  441,  ghcws  how  odious  such  Conditions  are  :  for.  in  reason  and 
'  argument,  the  distinction  between  l)cir><^  or  not  being 

limited  over  is  very  nice  ;  and  a  clause  can  carry  very 
little  terror,  which  is  adjudged  to  i>e  of  no  effect. 
Though,  to  be  sure,  the  reasoning  will  not  hold.  If  the 
estate  is  given  over,  such  a  condKion  can  not  be  got  over. 
The  present  case  is  doubly  in  terrorem  ;  and  made  so  by 
adding  the  clause  "  that  the  said  proviso  or  condition  wa$ 
^^  not  intended  by  him,  nor  to  be  construed  or  taken  to  be 
'*  in  ierroremJ*^  (a>  ' 

[3Vez.  531.]  In  the  case  of  Daley  versus  Clnnricardc,  in  Chaneery, 
JOth  December  1738,  the  condition  was — "that  she 
**  should  marry  with  the  consent  of  trustees  ;"  if  not,  the 
estate  was  given  over.  The  trustees  were  applied  to : 
they  oiScied  to  agree,  on  a  proper  settlement  being  made. 
The  marriage  was  had,  without  their  knowledge :  but  the 
[  2066  J  settlement  being  afterwards  made,  their  conditional  con- 
sent was  holden  to  be  sufHcient. 

In  the  case  of  Burlton  et  TJxJ*  versus  Humphries  and 
others,  20th  February  1755,  in  Canc\  the  condition  was, 
"  that  if  she  marriecl  without  the  consent  of  N.  //.  in 


ought  not  now  to  be  disturbed  ;  and  he  cited  Dyer  HI, 
pi.  44.  et  ib^  198,  199,  but  the  quere  on  tbeXIJase  by  Dyer 
makes  it  of  no  authority. 

The  Roman  Law,  like  all  others,  was  diiSerent  at  difie<- 
rent  times ;  but  when  the  Civil  Law^  or  which  is  the  same, 
the  Uoman  Law,  is  mentioned,  it  is  if  the  contrary  be  not 
expressed,  to  be  understood  as  that  law  which  was  settled 
by  Justinian.  Tlie  law  on  this  subject  certainly  varied, 
but  according  to  Cujac  nt  supra,  it  did  seldom,  if  ever, 
after  the  Lex  Julia,  allowed  a  total  prohibition  of  mar- 
riage of  maidens. 

{a)  Qu.  The  sense  of  this  for  what  immediately  follows, 
as  appears,  Ant.  2053,  is  a  devise  over,  and  turns  what  is 
here  called  a  condition  into  a  limitation,  1  Vent.  800, 
302,  203. 
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<*  ¥rritiD^,  then,  &c :"  and  the  estate  was  given  over. 
She  married  without  bis  privity  :  but  he  srave  his  consent 
as  soon  as  he  knew  of  the  marriage.  Lord  Hardwickr 
held  this  a  sufficient  consent  to  intitle  her  to  the  real  and 
pi^rsonal  estate  which  was  given  her,  if  she  married  with 
the  consent  and  approbation  of  N^  H.  to  be  signiiied  in 
writing. 

1  mention  these  cases,  to  shew  that  the  Court  ought  not 
to  make  strides  in  favour  of  a  forfeiture. 

There  can  be  but  one  true  legal  construction  of  these 
conditions  ;  and  therefore  it  must  be  the  same  in  the 
Court  of  Chancery^  and  all  the  other  Courts  of  Westmin^ 
ster  Hall. 

The  meaning  of  the  testator,  or  the  control  which  the 
law  puts  upon  his  meaning,  cannot  vary  ;  in  what  Court 
soever  the  question  chances  to  be  d'^tern.ined. 

In  the  present  case,  the  forftitur'*  is  so  cruel,  as  to  begin 
with  the  innocait  issue  of  the  offender,  who  is  to  have  it 
for  his  own  life,  at  all  events,  (a) 

This  testator  considered  money  as  the  only  qunlification 
of  a  wife  :  but  he  still  means  to  leave  it  to  the  judgment  cf 
the  trustees^  ^^  whether  there  might  not  be  some  equf-* 
**  Talent  for  money:*'  he  only  meant  to  require  their 
sanclioffj  in  case  his  son  married  a  woman  usithout  a  com* 
petent  fortune. 

This  is  undoubtedly  a  condition  precedent :  it  must 
have  been  performed  before  the  son  could  take ;  before  his 
interest  could  vest. 

The  construction  must  be,  to  vest  the  estate,  ^'  in  case 
^^  bis  son  ratarried  a  woman  with  a  competent  fortune, 
*^  or  had  the  consent  and  approbation  of  his  trustees  to 
*'  marry  a  woman  without  one  :"  the  blunder  is  in  the 
penning  only,  (ft)  The  meaning  is — "  that  in  either  event, 

(a)  This  is  a  mistake  :  for  it  begins  with  the  wife,  viz. 
the  estate  is  stated  to  be  devised  to  the  wife  in  rents  after 
the  son*s  decease,  and  after  the  death  of  the  son  and  the 
son's  wife,  to  the  first  and  other  sons  of  his  son  in  tail ;  and 
the  proviso  is,  that  in  case  the  son  should  marry  without 
&c.  that  then  his  said  Trustees,  their  Heirs  and  i\ssigns, 
immediately  after  the  decease  of  his  son  R.  should  stand 
seised  to  tne  use  of  his  two  daughters  //.  and  E.  and  their 
heirs,  and  the  same  thing  is  in  effect  repeated  in  p.  205S. 

(b)  It  certainly  is  not  clear  that  there  is  any  blunder  in 
penning  the  will  as  here  mentioned,  at  least  the  authority  of 
Price  V.  Hunt,  PoUex  648,  recognized  in  Str.  1195,  con- 
tradicts the  supposition  of  any  such  blunder,  for  tl^e 
reasoning  of  the  Court  in  Pollex,  page  648^  applies 
equally  strong  to  this  as  to  the  case  there. 
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^*  it  shall  vest.**  The  perfbrnMmcc  of  eiiher  pari  of  the 
alternative  vests  the  estotc. 

Here  is  no  objection  to  tlie  marriage.  And  one  of  th^ 
trustees  is  become  one  of  the  devisees  over.  Therefore 
a  ciiiif^  of  objection  ought  to  be  shewn :  otherwise  it  sbpll 
be  considered  as  if  his  consent  was  with-hohlen  without 
reason. 

The  consequence  is,  that  the  judgment  must  be  againsi 
Mr.  GouliTs  client. 

The  THRER  other  Judges  concurred  in  thinking  it  to 
have  been  the  intention  of  the  testator,  that  his  son's  com* 
plying  with  either  part  of  the  alternative  should  be  a 
performance  of  the  condition ;  and  that  he  did  not  incur 
a  forfeiture,  unless  he  had  broken  both  parts  of  it.  And 
they  ALL  agreed,  that  all  conditions  in  restraint  of  mar- 
riage ought  to  be  construed  with  the  utmost  rigor  and 
strictness. 

Per  Ccn'.  unanimously — 

PosTCA  to  be  delivered  to  the  bbfendant. 


A  Marriajsc  in 
fact  most  be 
proved  in  an 
action  for 
Crim.  Con. 


*  V.  So  G.  2. 

V.  llS.   $  Uy  15. 

[and  see 
2  Wi)».  399. 
32  Yin,  235. 
pi.  3.] 


Morris,  Esq.  t^crs.  Miller,  Esq.  (S  C.  1  Bl.  632. 

and  cited  BuUeril.) 

riMIIS  was  an  Action  for  Criminal  Conversation  with  the 
^  plaintiff's  wife.  The  cause  came  on  to  be  tried  on 
the  24th  of  February  last :  when  it  was  not  thought  Be* 
cessary  \o  have  a  special  verdict  found ;  but  it  was  agreed 
that  a  verdict  should  be  found  for  the  filaintiff,  with  ^fiOO 
damages ;  subject  to  the  opinion  of  this  Court,  upon  th« 
following  question — 

^'  Whether,  to  support  an  action  for  a  criminal  con« 
^*  versation,  there  must  not  be  proof  of  an  actual  mar- 
"  riagc?" 

The  FACT  was,  they  were  married  at  ATny-FfliV  Chapel. 
*  The  register  or  books  could  not  be  admitted  in  evidence. 
Keilhj  who  married  thorn,  was  transported :  and  the  clerk, 
who  was  present,  was  dead.  So  that  the  plaintiff  could 
not  prove  the  actual  marriage,  by  any  evidence. 

On  the  first  day  of  this  Term,  Mr.  Serjeant  Dacy^  on 
behalf  of  tlie  defendant,  moved  for  leave  to  enter  up 
judgment  as  in  case  of  a  non-suit;  in  order  to  have  toe 
opinion  of  the  Court,  upon  the  question  reserved  Uttbe 
trial. 

His  objection  was,  ^^  Tliat  the  verdict  was  found  for 
^'  the  plaintiff,  without  sufficient  evidetice  of  the  plaiutiff^s 


**  marringe.^^ 


A  rule  was  accordingly  granted,  for  the  plaintiff  to 
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dicw  cau^  inhy  tlic  verdict  should  not  be  set  aside,  and  a 
jadgmentof  non-suit  entered  for  tba  defendant. 

*  Lord  Mavspibld  cribserved  that  this  i^as  the  best 
method  to  pot  it  into :  for  there  was  no  need  of  a 
special  eote,  upon  such  a  question  as  tliis. 

Yesterday,  (Monday  18th  May  1767,)  it  was  argued  by 
Sir  FleUher  Norton  and  Mr.  Stowe^  for  the  plaintiff; 
ami  by  Mr.  Serjeant  Davy  and  Mr.  Wallace^  for  the 
*  ^mJant. 

The  CoDNSBL  for  the  plainfiff  insisted  that  (he  evidence 
admissihlr;  and  the  Jury  had  beliercd  it. 

We  proved  articles  lictween  the  man  and  his  wife, 
made  after  marriage,  for  the  settling  of  the  wife^s  estate, 
with  the  privity  of  relations  on  both  sides.  We  proved 
cokabUaiton^  name^  and  reception  of  her  by  every  body 
as  his  ztife ;  though  we  did  not  indeed  prove  it  by  any 
K^ster,  or  by  witnesses  who  were  present  at  the  mar- 

In  ejectment,  five  months  ago,  before  Lord  Mamfieldj 
this  aort  of  evidence  was  offered  and  received. 

Lord  Mansfield — It  certainly  may  be  done  so,  in 
all  cases,  except  tteo :  one  is  in  prosecutions  for 
bigamy;  and  this  case  (if  such  proof  cannot  be 
here  received)  is  the  other. 

Sir  fleteher  Norton — The  defendant  Miller  confessed  to  [Cowp.  199.] 
the  landlord  of  the  lodgings,  ^*  that  she  was  Captain  ilfor- 
^^  ryVs  wife,  and  that  he  had  committed  adultery  with 
**  her."  And  confession  is  the  strongest  eyidence,  even  of 
the  highest  crimes.  So  that  this  confession  is  a  proof  ot 
an  actual  marriage.  But,  in  the  present  case,  it  was  not 
necessary  to  prove  strictly  an  actual  marriage. 

The  plaintiflTs  Counsel  therefore  prayed,  that  the  rule 
might  be  discharged,  and  the  verdict  stand. 

The  Counsel  tor  the  defendant  objected  to  the  admis* 
sibitily  of  the  evidence  of  a  reputed  marriage  only,  as 
they  termed  it.  Their  objection  consisted  ot  two  [Mirts  i 
(1st.)  It  does  not  come  up  to  the  rule  ^'  of  being  the  best 
^<  evidence  in  the  plaintiff's  power ;  (2dly.)  It  is  only  an 
iaference  of  marriage,  a  mere  reputation  of  marriage. 

The  confession  cannot  be  extended  beyond  a  confession 
of  it's  being  a  marriage  in  reputation,  (a)  The  defendant 
knew  nothing  of  any  marriage  in  fact. 


(a)  This  construction  of  the  confession  is  inconsistent 
the  terras  of  it,  viz.  "  he  had  committed  adultery 
«  with  her." 
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Sir  Fletcher  Norton^  in  reply,  said  that  confessicm  if 
ft^^er  than  proof  by  witnesses :  it  renders  such  proof  un- 
necessary. Confession  would  be  good  evidence  on  a  pro- 
secution  for  bigamy.  Therefore  it  is  the  best  evidence  in 
the  plaintiff's  power.  A  confession  without  restriction  or 
limitation  must  be  taken  iiT  the  strongest  light  against  the 
party  making  it. 

Lord  Mansfield — I  do  not,  at  present^  remember  any 
action  for  criminal  conversation,  where  an  ^ir/iio/ marriage 
was  not  proved.  Proof  of  actual  marriage  is  always  used 
and  understood  in  opposition  to  proof  by  cohabitation 
reputation,  and  other  circumstances  fiom  which  a  mar- 
riage may  be  inferred. 

We  wiU  tcU  you  our  opinion,  to-^morrow. 

CvTi*  advisarevnU. 

Loild  Mansfield  now  delivered  the  opinion  of  the 
Court. 

We  are  all  clearly  of  opinion,  that  in  this  kind  of 
action,  an  action  for  criminal  conversation  with  the  plain- 
tiff's wife,  there  must  be  evidence  of  a  marriage  in  fact : 
acknowledgment,  cohabitation,  and  reputation,  are  noi 
sufficient  to  maintain  this  action. 

JBut  we  do  not  at  present  define  what  may  or  fl(iay  not  be 
evidence  of  a  marriage  in  fact* 

This  is  a  sort  of  criminal  action  :  there  is  n6  other  way 
of  jpunishing  this  crime,  at  Common  Law. 

It  shall  not  depend  upon  the  mere  reputation  of  a  n^r-* 
riage,  which  arises  from  the  conduct,  or  declarations,  of 
the  plaintiff  himself. 

In  prosecutions  for  bigamy,  a.  marriage  in  fact  must  be 
proved. 

No  inconvenience  can  happen  by  this  determination  : 
but  inconvenience  might  arise  from  a  contrary  determina- 
tion ;  which  might  render  persons  liable  to  actions  found- 
ed upon  evidence  made  by  the  persons  themsclyes  who 
should  bring  the  action,  (a) 

Judgment  of  Nonsuit. 


(a)  In  this  Case  there  was  evidence  not  made  by  the 
plaintiff,  bu^  by  the  defendant,  in  lyhat  was  statra  bj 
Sir  F.  Norton  in  the  preceding  pa^,  and  not  denied  by 
the  defendants  counsel,  so  that  this  last  reason  makes 
nothing  for  the  opinion  of  the  court  in  this  case,  but  the 
contrary* 


Esister  Tenn  7  Geo.  3.  B.  R.  SOGO 


Pitt  vas.  Yaldew. 

MR.  Serjeant  Nares  and  Mf  •  t>iimnng  sfcewed  catise,  ^  A^S/'toJ* 
jestemay,  *^  why  tbe  Atl&mei/  for  the  jitainfiff  ^otdnrtfaf  a 
"  shfmid  not  pa^  the  debt  mfd  costs  /*  for  not  having  de-  P^j|*jgr»'^ 
dared  against  tnc  defendant  ts?if Aril  two  tenm;  by  tbe  ^UcT^ 
omisBioA  whereof  the  defendant  obtained  his  discharge. 
They  disputed  the  meaning  of  the  rule*  made  in'TV,  2  *^*be«!jli 
CI.  1716;  ami  also  tbe  Attorney  *8  being  charged  witb  ^Sbi  p.  1449* 
the  debt  in  this  sumniaTy  way  t  it  ooght,  at  le^t^  to  be 
left  to  a  Jary,  to  judge  of  the  quantum  of  the  daittage  the 
plaintiff  may  have  sustained. 

Sir  Fischer  Norton  and  Mr.  Selwyn^  contra^  for  the 
plaintiff. 

The  point  of  law,  they  sald^  is  fiiUy  settled^  ^<  that  the 
^'  term  in  which  the  arrest  was  made,  is  to  be  considered 
•*  as  one  of  the  two  terms."    For  which,  they  cited  Pul^ 
ten  versus   White^  which  case  is  reported  antCj  Vol.  3* 
p.  1448«    They  also  cited  a  case  of  Sussel  versus  Stew^ 
art  J  in  C.  B»  lately ;  (a)  where,  in  an  action  against  Mr. 
jPaimer^  Attorney  for  the  plaintiff  RvsscU^  a  verdict  with 
£bO0.  damans  was  given  against  Pahner^  for  his  igno« 
ranee  of  or  mistalsing  this  very  rule  t.  Therefore  they  ar-  t  SeeUiitCas^ 
/ifued,  that  no  Attorney  can  now  defend  himself  under  reported,  ante^ 
ignorance  of  it,  or  mistaking  the  meaning  of  it  i  for  all  \'^q^i^^^'^ 
pracrfisers  are  now  bound  to  take  notice  of  it ;    and  must  here  reported 
aaswer  it  io  their  clients,  if  they  neglect  it.  the  Damares 

nven  to  have 
been  fif^em  haadred  Poaads  :  B«l  tkej  wew  only  fm,} 

And  tbe  remedy  may  be  had  by  their  clients  against 
tlsem,  either  in  a  summary  way ;  or  by  way  of  ref&ence 
io  tKe  master,  ^^  to  see  what  damage  the  plaintiff  has 
**  raflered ;''  or  it  may  be  sought  by  an  action,  if  the 
pfadntiff  chooses  that  method.  (?) 

Note.  It  was  said^-  that  in  Palmer^  case,  the  Lord 
Chief  Justice  of  the  Common  Pleas,  on  the  first  trial,  di« 
reded  the  Jury  to  find  tbe  whole  in  damages :  but  he  was 
afterwards  satisfied  that  he  should  have  hjt  the  quantum 
of  tbe  dttuageff  to  the  Jury.  And  upon  this  mis-direction, 

II         _  _  "      -  -    ■      -_---■ 

(fl)  It  was  in  B.  R.  as  appears  by  3  Burr.  1787,  rc- 
jRerred  to  *  below,  and  bv  the  declaration  in  C.  B.  in  S 
Wili.3S5. 

(6)  In  JFbwlerr.  ffindfor^  on  a  petition  in  this  cause 
^tgiemi  R&cUev^  Solicitor,  the  same  point  was  determined 
bj  Lotd  Ch.  JTiwhm^  9d  JxtiY  1788,  at  Lincolm  Inn. 

Vo^  IV.  K 
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[Post.  «109.] 


♦There  were 
two  Partners ; 
(Mr.  Wiffht- 
wick  ancf  Mr. 
Hadson.) 


a  new  trial  was  grauted :  and  on  the  new  trial,  the  Jury 
gave  Jg500.  damages  only ;  and  this,  upon  the  foot  of  a 
crassa  negligeutia  *. 

tLord  Mansfield— That  part  of  the  profc$»sion  which 
is  carried  on  by  Attoniies  is  liberal  and*  reputable,  as  well 
as  useful  to  tlic  public,  when  they  conduct  themselves 
with  honour  and  integrity :  and  they  ought  to  be  pro« 
tected  where  they  act  to  the  best  of  their  skill  and  know* 
ledge.  But  every  man  is  liable  to  error :  and  I  should 
be  very  sorry  that  it  should  be  taken  for  granted,  that  an 
Attorney  is  answerable  for  evcrjf  error  or  mistake,  and  to 
be  punished  for  it  by  being  charged  with  the  debt  which 
he  was  employed  to  recover  for  his  client  from  the  person 
*who  stands  indebted  to  him. 

A  Counsel  may  mistake,  as  well  as  an  Attorney.  Yet 
no  one  will  say  that  a  Counsel  who  has  been  mistaken 
shall  be  charged  with  the  debt.  The  Counsel  indeed  is 
honorary  in  his  advice,  and  does  not  demand  a  fee :  the 
Attorney  may  demand  a  compensation.  But  neither  of 
them  ought  to  be  charged  with  the  debt  for  a  mistake. 

Not  only  Counsel,  but  Judges  may  differ,  or  doubt,  or 
take  time  to  consider.  Therefore  an  Attorney  ought  not 
to  be  liable,  in  cases  of  reasonable  doubt. 

I  own,  I  was  alarmed  at  the  verdict  against  Palmer* 
That  case  was  before  me  at  chambers ;  where  it  was  in- 
sisted that  the  reason  of  not  charging  the  defendant  in 
execution,  was  upon  account  of  a  compromise  depending. 
1  referred  them  to  the  Court ;  and  the  Court  thought 
there  was  no  compromise  depending.  They  had  no  doubt 
upon  the  construction  of  the  rule. 

Lord  Chief  Justice  Tfllmot  told  me,  after  the  second 
trial,  (if  1  remember  right,)  that  his  opinion  was,  at  first, 
with  the  defendant :  but  that  it  afterwards  came  out,  upon 
the  defendant's  own  evidence,  (and  the  verdict  went  upon 
that  foot,)  ^^  that  it  was  lata  culpa^  or  crassa  negHgeniiOj 
^'  in  Palmer  the  Attorney ;  and  that  there  appeared  to 
^^  be  in  reality  no  givund  for  the  pretence  of  a  compro* 
"  misc;^'  (which  had  been  made  part  of  Mr.  Pabner't 
excuse  and  defence.) 

Here,  I  think  it  is  not  a  dear  case  enough  for  the  Court 
to  proceed  in  a  summary  way.  In  some  cases  the  Court 
may  certainl  v  do  so :  but  in  this  case,  the  plaintiff  ought 
to  be  left  to  nis  action. 

The  Attornies  *  are  far  from  having  been  guilty  of  any 
gross  misbehaviour.  It  does  not  appear  to  me,  that  they 
lyere  grossly  negligent,  or  grossly  ignorant,  or  intentioB« 
ally  blamable :  they  were  country  Attornies ;  and  might 
not,  and  probably  did  not  know  that  this  point  was  aetp> 
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tied  here  above.    The  words  of  the  Act*  arc  not  so  ex-        1767. 
plicit  lis  to  direct  them  clearly :  and  they  might  act  in- 
nocently. PITT 

Thercturc  we  ought  not  to  proceed  against  them  in  a  7. 

summary  way.  yaldew. 

Mr.  J  ustice  Yates — The  practice  upon  the  rule  of  •  4  d;  5  W.  ik 
Trin.  1716,  2  G.  1.  is  settled,  "  that  the  term  in  which  M.c.21.  $i.'. 
''  the  defendant  is  arrested,  is  reckoned  as  one  of  the  two 
^^  terms  ;  and  that  if  the  defendant  be  not  charged  with  a 
^^  declaration  before  the  end  of  the  second  Term,  he 
^  shall  be  discharged  out  of  custody  on  filing  common 
'^  bail,  without  giving  notice  to  the  plaintiff  or  his  At- 
"  tomey." 

And  though  the  words  oi  i  S^  5  W.  8f  M.  may  favour 
the  plaintiff;  yet  that  does  not  make  the  rule  inconsistent 
with  the  Act. 

Every  CouH  may  modify  its  own  rules  otpracticcy  if 
not  inconsistent  with  the  law.  And  this  rule  of  Court  is 
clear  and  plain,  ^^  that  the  defendant  shall  be  discharged, 
^^  unless  he  be  charged  with  a  declaration  within  the  two 
"  Terms." 

But  we  ought  not,  in  that  case,  to  entertain  an  appli- 
cation for  a  summary  proceeding :  it  otight  to  be  left  to  a 
Jury  J  as  to  the  quantum  of  damages.  The  whole  of  the 
debt  might  not  be  recoverable :  there  may  be  favourable 
circumstances ;  and  these  are  so.  The  real  debt  is  not 
ascertainedj  nor  the  quantum  of  it. 

Palmer*s  case  was  stronger  than  the  present.  There, 
the  defendant  was  in  execution.  The  whole  debt  there 
was  £9000.  Palmer  J  the  master,  was  reminded  by  his 
clerk,  ^^  that  he  should  charge  the  defendant  in  execu* 
^'  tion :"  and  there  were  other  circumstances.  The  ex- 
pectation of  a  compromise,  which  had  been  ur^ed  as  an 
excuse,  appeared  to  be  only  a  pretence^  when  it  came  to 
be  examined  into. 

Therefore  I  thiiik  this  rule  ought  to  be  discharged ;  but 
not  with  costs. 

Mr.  Justice  Aston  and  Mr.  Justice  Hewitt  concurred 
in  the  same  opinion. 

Pjer  Cur\  unanimously — 

Rule  discharged,  but  without  costs. 

Lord  MANSFrELD  now  (on  Tuesday  the  19th)  men-  [  906S  } 
tioned,  that  he  had  seen  Lord  Chief  Justice  Wilmot  since 
yesterday  ;  and  talked  with  him  about  the  case  of  Russell 
versus  Stewart  in  C»  B.  (Palmer^ s  case :)  and  Lord  Chief 
Justice  Wilmot  told  him,  that  at  the  setting  out  of  the 
cause^  he  thought  it  very  hard,  and  not  at  all  reasonable^ 
tlurt  wa  Attorney  should  be  made  answerable  for  th^  debt, 

k8 
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^767.        upoD  account  oi  a  loere  involuiitQTy  unsigned  mistake 
in  a  Dice  poiut  of  practice;  but  aAomards,  upon  tbc  ex- 
PITT         ammntion  of  Mr.  Pa/mer^s  clerk,  it  ajipnared  that  Mr. 
y.  Palnifr  skewed  Utu  ^  incmoraniiuia  miatuic  to  a  com- 

ViVvCK.  promise  between  the  parties ;  but  the  Cierk  toU  him 
"  that  ho  must  nevertheless  cbarse  the  defendant  within 
"  tlie  two  Tcnns."  5((r. /*rt/wicr,  however,  did  »w(  charge 
Mm  itil|untbe  twofrnm:  aadthe  hope  or  »ppi«lueBsi(ni 
o(»  compromiBe  was  pretwuled  ta  have  been  the  cause  of 
hot  doii^  so.  (.4nd  it  appeared  in  this  Court  too,  thai 
^(dtticr  uu;ed  the  ^prenension  of  a  compromise  as  an 
ca;Gus«  for  nU  dehijiaif  to  ctu^  the  defendant  in  execu- 
tion.) But  Lord  Chief  •lustice  Wilmot  said,  it  appeared 
npon.  \he  evidence  t«  the  httter  putiif  the  coarse  of  the 
coMse  u'hich  was  tried  before  him.  that  the  Aitaaej  Cmt 
the  plaintiff  had  olTered  to  Mr.  Palmer,  that  if  he  vou^d 
declare  upon  bit  honour,  *"lhut  the  hope  or  apj^beosion 
*.<  of  a  compromise  was  retdly  Ihc  trut  cdusc  of^ia  neg- 
"  l^ectio;  to  charge  Mie  iWlciidant  within  tune>"  tfe 
ploiDtiffwouhi  be  tatis^d  wilh  such  dcclarafiiM  ujpon  his 
word  and  honour.  Thii  Piihur  declined,  ^e  cquld 
npt,  (^  it  most  be  supppsetl,  fiwn  bis>  rejectins  ¥^  W"  ^ 
- — '■ — <  ').make  s^^  a  decbraJjon,  cwuujpajMl  ^i^  4<Nth 


^'nnmtal, 
andUono 


.  This  circumstiijice  chaneied  Uic  opinion  of  W^  d^fi^ 
Justice  Wilmot;  whiclf,  &fore  tbi^  evidence  wis  gi,v^ 
VBS  in  favour  of  Palmer,  as  not  beiiiK  Uable.  Aifi4i  W^- 
tipOD,  he  €harge<l.  the  Jur^  upon  the  foot  oil  a  cidpaJUe 
negti^iicc :  what  1  called  yesterday  a  lata  culpa,  <^  cr.aua 
vegli^utia.  The  Jury  gave  a  verdict  for  the  i^iiuit,i£ 
KUh  ^500.  djtqag^s.  Audi  he.  ww,  v&tj  w«U  sa^ufiea 
niOi  the  vecduitp 


I7(i7. 
Evidcncr  mnnt 


ACotmction  of  a  Clcritvnuui,  before  a  Justice  of  the 
Peace,  upon  1& Ofo'i.  e.  ?1.  §  t3.  f6r  n^tectiM; to 
read  the  Act  to  prevent  profane  cursing  andf  sWearmi;, 
was  quashed  because  the  avidbnce  was  not  stated  and  set 
<Hfl,.  so  as  that  the  Court  coidd,jiwlge  of  its  sufficiency. 

toBko^  -\  it  set  forth,  that  on  such  a  day  and  at  nicb  i^pjace, 
^"^^  -^  it  E.  oat;  of  the  ctturcliiTaTdeos  m  B-.  camp  h^otc  him, 
•od^ve  ItafbrmaKon  4^.  The  infbrmatiiqi  fiiUy  chamff 
the  ofi^ce ;  spMnfritak  that  die  dfftndaiit  wa*  pMnoSto/i 
tN^  pwbh  j 'sml  tMt  be  o^(tfeifa*5»eA,  on.apet^tti) 
dtjsibartiaKdintlleActafPaittmientluid'c  '"'  '  """^ 
ii^1fcfifwt^iesd4c>;  and  tfut  U(b  dpf   ' 
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snmimMied^  but  ne^lccled  to  appear^  or  make  un^  tie*        1767. 
fence :  whereupon  the  Justice  proceeded  to  examine  into 
the  truth  of  the  said  chaive;  mdike  snme^  At  set  forth,         ^^^ 
BcisfG  uv  UY  PROVED  before  him,  as  weU  by  the  oath  of  ^-  . 

the  said  JR.  E.  as  b^  the  oath  of  6?.  C.  of  li.  aforesaid  KiLt.ETt. 
farmer,  a  credible  Tfitiiess,  he  adjudged  the  defendant  [Contra Saik. 
guilty,  and  convicteil  him  in  £5.  J^  ^l^^'' 

The  Court  held,  that  the  evidence  ouffhtto  be  «/  6trf. 
They  said,  this  was  clearly  so  settled  in  liex  versus  Bis^  ^^'?^^"™* 
sexj  Trin.  1756,  ^  and  SO  G.  2.  in  this  Court.  Whereas  "'  '^ 
here  it  is  only  said,  ^^  the  same,  as  set  forth,  being  dulj/ 
"  proved.''  V.  lOthMod.  (Lucases  Reports)  213,  Queen 
and  Green j  B.  It.  II U.  12  Ann.  ^^  It  ought  to  appear  to 
^'  ike  Cowrty  from  the  nature  of  the  evidence,  specially  tei 
'^  fofih^  that  the  defendant  was  guilty/'  See  also  tho 
case  of  Rex  versus  Vipont  et  oT.  P.l.  G.  3.  (antej  Vol» 
S»  p.  1165.)  So  it  was  also  settled  in  the  case  of  ReK 
versus  fah^d^  M.  8.  6r.  8.  B,  R.  which  is  reported  in  9 
Siron  999..  and  was  cited  lUid  relied  on  hf  Mr.  Justice 
Dcnison  in  delivering  the  resolution  of  the  Court  in  the 
case  of  The  Kins;  and  Bissea: ;  where  he  declated,  that 
the  case  of  The  King  and  Queen  against  PuUen  and  others 
(of  oath  made  de  verilate  prcrmissorum  generally,  without 
settini^  it  forth  S|)ecially,  being  sufBcieot  iji  convictions,) 
is  9kU  law  now ;  it  having  been,  since  that  case,  qtitte  set^ 
Ued  ^^tbat  upon  a  conviction,  it  is  necessary  that  the 
^'  evidence  should  be  set  out,  that  the  Court  may  jiidgd 
^^  whether  the  Justices  have  done  ri^ht:'*  but  upon  an 
order^  it  is  not  necessary ;  because  the  Court  will  presume  [Qu.  i  Burr, 
that  tjiey  have  done  right.  38s.] 

Conviction  quashed. 

Thiindty  f  Itt 

Saosderson  vers,  Rowles.     (S.  C.  cited  1  Brown,      ^^•y*  ^^^' 

1771.     1  Durn.) 

UPON  a  ttial  before  Lord  Mansfies.o  at  GuUihatt^  y\  victuallers 
ad  action  of  trover  brought  bv  a  creditoir.  of  a  vie*  at  Mcfa,  not 
ttialt^  claiming  under  a  bill  of  sale  made  to  him  by  the  wiUiin  the 
Vlailillte>,  before  the  victualler  had  committed  any  ad  2^^,"^^ 
of ,  bankruDtcy ;  against  the  defendant  who  claim^  the  [see6Vct.3. 
sftJM  jit>oas  uiiaer  the  assignment  of  the  Commission^rri  3WR0.  i«6. 
ai  |fa|f  df  (he  bankrupt's  estate  and  effects  :  this  question  f^l^^^i 


*<  Wbe^ier  a  Yiotuaileb  who  does  not  exceed  the    r  oAise  -1 
<<.  i^^ff  course  of  ttiai  occiipation,  but  usef  it  Just  in    ^  ^ 

^  iw  Sift^  AifUAef  lul  other  victualfers  genera&y  do,  be  a 

1(3 
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'^  trader  vfiihiw  the  idea  o(  the  banhrupt  laws*,  soasfn 
*^  bi^  liable  to  a  commission  of  bankruptc?/^^* 

A  vcMvci  was  found  for  the  pliinliff,  anil  £31  damages, 
subjert  to  the  opinion  oft  I;  is  Court. 

()n  Sat livdf if/ the  9\\i  of  thife  month,  a  motion  nas  made 
•V.  tn£iiz.  ])yMr.  Scrjicint  Ofiv^^  on  bt!haif  of  the  defendant,  for  a 
^'  Tl  \'^^^*  ^'  rule  to  shew  cause  why  the  verdict  should  not  Ix?  set  aside* 
1.  cI  19  13  i-    and  judgment  entered  for  the  defendant. 

il9:  ^'  ^'  'SI*  Rule  to  shew  Cause. 

Sir  Fletcher  Norton  and  Mr.  Mansfieldy  yeslprday, 
shewed  cause  ag.iinst  the  rule. 

The  usage  and  practice  of  late  years  has  extended 
bankruptcies  beyond  the  intention  of  the  law.     In  the 

S resent  commission,  this  man  was  called  yictualler, 
caler  and  chapman.  If  he  was  a  dealer,  there  is  indeed 
no  doubt  in  the  case  :  but  there  was  no  evidence^  at  the 
trial,  of  his  being  dealer  or  chapman ;  only  that  he  was  a 
'oictualler.  And  as  such^  he  is  not  an  object  of  the  bank- 
rupt laws. 

A  victualler  only  exercises  a  caUins^  (for  it  cannot  be 
called  a  trade^)  by  permission  ;  by  a  licence :  and  the  ob- 
ject of  his  dealirfg  is  under  a  restraint ;  he  is  obliged  to 
sell  at  the  price  put  upon  his  goods  by  the  magistrates ; 
be  is  obliged  to  receive  soldiers. 

The  reasons  why  an  inn-keeper  can  not  be  made  a 
bankrupt,  are  laid  down  in  the  case  of  Newton  versus 
Triggy  3  Mod.  S29.  He  buys  and  sells  under  restraint 
and  particular  limitation.  His  calling  is  of  necessity,  and 
he  is  under  the  inspection  of  the  public  and  the  power 
of  Justices.  He  docs  not  deal  upon  contracts,  as  other 
traders  do.  What  he  buys  is  to  a  particular  intent:  for, 
'tis  to  spend  in  his  house ;  and  though  he  ^ets  his  living 
by  it,  yet  he  does  not  trade  ait  large,  ad plurimum.  An 
inn-keener  is  bound  to  receive  guests :  and  *tis  chiefly 
upon  this  account  that  he  hath  several  privileges  which 
other  traders  have  not.  And  the  case  of  a  victualler  is 
not. distinguishable  from  an  innkeeper,  within  the  meaning 
of  the'  Acts  relating  to  bankrupts.  Where  a  man  buys 
and  sells  under  a  restraint  and  particular  limitation^ 
though  'tis  for  his  livelihood,  yet  ne  is  not  within  these 
Statutes, 
r  eggg  1  •  Inn-keepers  may  indeed  become  bankrupts,  where  it 
'-  "^     has  been  found  they  have  had  other  dealings  ;  as  a  vinfj* 

ner  &c. :  and  so  likewise  a  farmer  may,  when  he  becomes 
a  general  dealer. 

But  this  man  was  a  mere  victualler :  his  whole  effects 
amounted  only  to  J^IOO.  and  he  owed  bis  brewer  ^^0. 
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He  was  no  general  dealer ;  nor  went  beyond  the  line  of        1767. 
Jiis  dealing  as  an  alehonse-kecpcr. 

In  the  case  of  Jl/<rg*ro//^  Assignee  of  Wilson  (or  Wat-  saundersom 
son)  versus  jMiUs  ana  ffainej  reported  in  1  Lord  Raym^  v. 

2S6.  and  in  12  Mod.  J59— there  was  no  express  decision,     Rowles. 
as  appears  hy  the  last  mentioned  report ;  because  there 
was  a  disagreement  about  the  fact*<,  and  therefore  it  was 
ordered  to  be  tried  again. 

Mr.  {^erjeant  Davi/  and  Mr.  Dunning^  contra^  argued 
ill  support  of  the  rule ;  and  said  that  nothing  was  more 
frequent,  than  commissions  of  bankruptcy  against  victual* 
lers. 

It  has  been  determined  that  a  farmer  who  plants  annu- 
ally divers  acres  of  potatoes,  and  buys  and  sells  potatoes 
for  grain,  may  be  a  bankrupt.  3Iayo  versus  Archer^  1 
Sir.  513^  514.  One  that  buys  and  sells  apples,  cyder, 
wood  or  hops,  may  be  a  bankrupt.  So  may  a  shoemaker, 
or  a  taylor,  who  sells  the  cloth,  as  well  as  makes  it  up* 
So  may  a  tanner.  So  also  may  a  vintner,  who  buys  and 
sells  wine,  by  retail :   yet  he  deals  by  licence. 

Lord  Mansfield — That  has  not  been  determined.  It 
has  been  much  agitated,  and  was  solemnly  argued  before 
the  Lords,  who  ordered  a  venire  de  novo^  in  the  case  of 
Haziewood  versus  Chandler  *.  •  lege  Haswtn 

The  Counsel  for  the  defendant  proceeded —  ^^^\  r  c£i/i< 

The  quantity  of  the  effects,  or  the  value  of  the  thing  ^mJkUwweU^ 
bought  and  sold  is  immaterial.  u  it  was  in 

An  inn-keeper,  selling  corn  out  of  doors,  may  be  a  '^•"•-  ^^^^' 
bankrupt. 

In  the  case  of  Meggotj  Assignee  of  Wilson,  versus  Mills 
€t  «r.  Lord  Chief  Justice  Holt,  (who  was  not  contradicted 
by  the  other  three  Judges)  said,  expressly,  *^  That  a 
^^  victualler  may  be  a  bankrupt."  And  this  opinion  has 
been  followed  ever  since.     This  is  decisive . 

A  baker,  who  is  under  the  same  restraintas  a  victualler,     [  S067  J 
by  assize,  may  be  a  bankrupt.     And  a  victualler,  who 
sells  brandy,  wine,  &c.  by  retail,  out  of  doors,  may  there- 
fore be  so  tod.  ^ 

Lord  Mansfield  said,  there  could  be  no  doubt  but 
that  if  a  victualler  deals  as  a  merchant^  and  sells  large 
quantities  of  liquor  out  of  doors,  he  may  be  within  the 
bankrupt  laws :  but  this  man  sold  only  small  quantities 
cmt  of  doors,  as  other  victuallers  do.     The  difficulty  arises 

Xn  his  selling  out  of  doors.    We  will  consider  what 
ration  that  makes. 
I  don't  lay  any  stress  upon  the  frequency  of  these 
commissions^  where  ho  objections  have  been  made  to 
tbem. 

Cur*.  tuMsare  vuli. 
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tivimpisoii 
T. 


1787.  Lord  M^NsriELo  now  delivered  the  iciolatuift  o£  the 

Court. 

He  stated  very  particularly  and  osumlely,  ffom  hU  own 
notes  taken  down  at  the  trial,  (which  he  read  to  the  au<* 
di^nce  verkaiinij)  the  eautct  state  of  the  facta  as  thev  came 
out  upon  the  evidence :  which  he  chose  to  do,  ttiiit  tbo 
bar  and  the  students  plight  be  full^  and  exactly  appriied 
of  the  true  circumstances  whereupon  the  Couit  grounded 
their  opinion ;  and  might  not  misapprehend  them  to  have 
determined  generally^  ^'  that  victuallers  could  not  in  umf 
^^  case  be  considered  as  traders  within  the  Acts  relatiag" 
<^  to  bankrupts." 

The  fects,  according  io  his  notes,  he  said,  ¥reKe  <Aes« — 
Shrowdcr  was  a  publican,  that  is,  an  alehonse-keeper  or 
victualler.  He  bought  wine,  brandy,  beer ;  and  sold  it 
in  his  housfe ;  and  might  occasionally  sell  ihens,  0ui  of 
,the  house,  in  stnall  retail  qucmiiiies  by  the  pot  or  mug, 
4Ui  all  publicans  do  s  and  he  kept  an  cminary.  He  had  a 
Ucence  to  sell  wine,  and  al^o  to  sell  brandy  and  other  spi« 
rituous  liquors*  His  Lordship  said,  he  found  (uponlook<» 
iQg  over  his  notes,)  that  he  had  not  added  tne  woids 
^^  and  not  ctherwise^^ — as  he  thought  he  had:  but  ho 
looked  upon  what  he  had  taken  down  to  1be  twnibatfiowd^ 
and  the  same  in  effect.  He  had  taken  down  the  fuestton 
thus — <^  whether  he  is  a  trmler  wiUiin  the  Statutes  velating 
^^  to  bankrupts.'^  If  he  is,  the  verdict  is  to  be  for  the 
defendant :  if  he  is  not,  the  verdict  is  to  be  for  the  plains 
tift,  with  £S1.  damages.  The  qupstion  therefore  refened 
to  the  consideration  of  the  Court  is,  ^  whethec  a  vic-v 
^'  tuallev  who  sells  liquors  in  his  house,  and  only  selbthem 
[  2068  ]  ^^  Qiil  ^  the  house  in  small  retail  quantities,  as  e^oenfjmh^ 
^^  lican  does  J  is  an  object  of  the  bankrupt  laws." 

So  that  it  is  here  reduced  to  the  very  same  cftse  as  that 
of  an  intt'leeper. 

And  it  has  been  solemnly  determined,  mote  than  once*, 
^^  that  an  inu'-keeper  is  not,  as  such  quaienus  iniv-keeperv> 
^^  within  those  laws." 

Jones.  437.  ^  . 

8.  C.    Bfuidl  3i.   S.C.  Nrwton  r.  Trigg,  3  Mod.  329.  and  iSalk.  109.  S*C.    3  Let* 

309.  S.  C. 

The  analog  between  the  two  cases  of  an  irmrk^epef  and 
a  %ictuaU^  IS  so  strong  that  it  caa  not  he  got  over. 

And  we  are  all  clear,  that  this  map  is  not  xoijLkm  tbcsei 
laws ;  upQJQL  the  authority  of  tha  detejmuned  case  of  an 
inn-keeper,  and  also  upon  the  reia50»  of, the  things  He 
BO^tifs.no  iwti<u)4sdr  extract,  like  a  trader.  He  can  not 
In  aa^  to  gelt  his  Uvitfig^by  bu(yin^  and  selUn^i  as  a  tradav 
does,  lie  Duys,  only  to  spend  in  his  house  ;  and  whon 
be  utt^a^ai^n^iti  if  attended  with  many  circumstances 


*  V.  Qriap. «. 
PimttfCro. 
Cw.  549. 
SirWUIiam 
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additioiud  to  the^  mere  telliii;  prioe.    He  can  not  be  con«       1T67. 
fiidered  as  a  trader  at  large. 

The  oiiljr  aothority  a^dmt  this,  is  the  dictum  of  Lord  sauvdemok 
Chief  JttsUoe  ^iift,  ^^  that  though  an  inn-keeper  cannot  ^• 

^^  be  a  banlunipt,  yet  a  vtctmaUermaa/;**  reported  in  1  Ld.  |i<nrL£;s. 
Raym.  287,  and  ifi  Mod.  159.  in  the  case  of  Meggolt^ 
Assignee  of  WHson^  versus  MUls  and  another.  Buttnat  is 
an  obiler  sayii^  only ;  and  not  a  resolution  or  determina- 
tion  of  the  Court,  or  a  direct  solemn  opinion  of  the  great 
Jud^e  from  ivhom  it  dropped,  (a) 

1  his  cUcium  of  Lord  Chief  Justice  Holi*s  is  no  formed 
decisive  resolution ;  no  adjudication ;  no  professed  or 
deliberate  determination,  1  hat  case  was  in  the  year  1697 ; 
and  Lord  Raymond  was  then  a  young  man.  But  it  is 
imposrible  for  any  man  to  take  down  in  a  perfect  and 
correct  manner,  every  obiter  saying  that  may  happen  to 
fall  from  a  Judge,  in  a  lonr  or  complicated  delivery  of  his 
opiniOA  and  the  reasons  of  it.  (b) 

However,  even  this  authority  is  crossed  by  the  case  of 
IfewUm  verios  Triftg  ;  renortea  in  3  Mod.  SZJ.  I  Shom^ 
96,S68.  9LefO.§Sd,  CortA.  149.  Comb.  18L  and  I 
Satk.  109. 

Therefore  this  mere  obiter  opinion  ought  not  to  weigh 
against  the  settled  direct  authority  of  the  cases  which  have 
been  deliberately  and  upon  argument  determined  the  other 
way. 

As  to  a  licence — ^There  is  no  stress  to  be  laid  on  thai ;    f  ^^  1 
it  is  only  a  mode  of  laying^  on  a  duty, 

This  dealing  of  a  victualler,  in  the  ordinary  course  of 
his  business,  is  not  such  a  contract  as  is  made  amoncst 
merchants  and  shopkeepers  or  other  dealers,  in  the  orai- 
nanr  course  of  trade  and  commerce. 

The  inconvenience  would  be  very  ffreat,  if  these  per- 
sons were  liable  to  commissions  of  baiwruptcy .  It  would 
be  very  mischievous  that  commissions  should  be  taken 
oat,  at  70.  or  jgSO.  exjpence,  in  every  case  where  a 
victualler  should  be  unable  to  pay  his  debts.  His  whole 
eftcta  might  scafce  suffice  to  answer  the  expense  6(  the 
coounissionv 


(a)  It  was  a  point  in  judgment ,  for  Wilson  is  stated  to 
have  been  a  Victualler. 

(6)  Two  have  taken  if  in  the  same  way,  and  the  caies 
» IS  Mod.  weie  taken  by  Lerd  King ,  so  that  Lord  King 
mmA  hmd  IbmMad  both  teek  tHe  note  that  a  Victiialkfr' 
magr  be  a  Baaknipt. 
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1767.  We  arc  all  clear,  that  this  man,  upon  the  fucU  ^f  hicb 

1  have  pari icularly  stated,  isi7o^an  object  of  the  bankrupt 

9AUNDBafoN  hiws.     And  in  consequence  of  this  opinion  of  the  Court, 

V.  the  verdict  is  to  stand ;  which  was  a 

BOWLES*  Verdict  for  the  Plaintiff,  with  £31.  damages. 


nlJ^'uSf       Faikney  vers.  Reynous  and  another.   (S.  C.  1  Bl.  633.) 

Bond  to  reim-  nHHIS  was  ^n  action  of  debt  upon  a  bond.  T|ie  de- 
biirst' a defjuif  -«-  fendants  prayed  oyer  of  the  condition;  aqd  then 
Bfokcr'not  pleaclcil  the  Act  of  Parliament  of  7  G.  2.  c.  8.  "  an  Act 
yoia,  **  to  prevent  the  infamous  practice  of  stock -jobbing ;" 

and  that  the  plainti^  vmi  Kicharisop  were  jointly  cpn* 
cer'  ed  in  ceriain  contracts,  &c«  That  (he  plaintiff,  con*, 
trary  io  the  statute,  voluntarily  gave  to  divers  uersons 
large  sums  of  money ,  4*c.  amounting  to  the  sum  of  J^S,000. 
for  compounding  and  making  up  differences  for  the  not 
delivering  stock,  &c.  and  for  not  performing  contracts^ 
Sec.  (following  the  words  of  the  Act  of  Parliament ;)  and 
that  this  bond  was  given  by  the  defendants  to  the  plaintiff 
for  securing  the  revai/ment  of  £1,500.  (being  the  moiety 
of  the  said  sum  ol  £3fi00.)  to  the  plainti^  by  the  said 

^^u^Wheiher  Jiichardson.* 
Richanbon 

was  not  a  Co-Obligee  with  Rejuous,  and  also  a  Co-Dtfindaut  in  this  Caii5c.     [I  never  saw 

the  Pleadings.] 

To  this  plea  the  plaintiff  demurred  :  and  the  defendant 
4itl£!'Si,    joined  in  demurrer. 

4ts!  6biini.  61.  407.  7  Yes.  47 :^  7  Duru.  6S0.  fi  Bosanq.  371.  Cowp.  341.  t  Bi*. 
1075.    1  Bosan.  265.  299.    7  Geo.  iJ.  c.  0   $5.]  » 

Mr.  Wallaccy  for  the  plaintiff,  argued  that  this  pica 
was  a  bad  one,  and  no  defence  against  this  bond. 
QffjQ  ]i       The  defendant  insists,  that  the  bond  is  voidj  as  being 
entered  into  for  securing  the  repayment  of  money  paid 
illegally  and  contrary  to  this  Act  of  Parliament. 

The  question  rises  upon  S  5.  of  that  Act,  which  is  cal- 
culated for  preventing  the  compounding  or  making  up  dif* 
/ercncfs  for  stocks  or  other  public  securities  ;  without  spe- 
cifically executing  the  contract,  and  actually^  delivering 
the  stock,  &c.  The  offence  constituted  by  this  Act,  is 
the  compounding  differences,  instead  of  actual  pcrforQi- 
ance  of  the  contract ;  and  a  penally  or  forfeiture  of  J^IOO. 
is  inflicted  upon  the  offender. 

But  this  bond  is  not  \yithin  the  clause.  It  is,  at  most)  a 
voluntary  bond,  given  for  reimbursing  the  plaintiff  the 
moiety  of  a  sum  of  money  which  the  plaintiff  had  paid 
on  account  of  Richardson  and  himself.     It  is  for  the  pay- 
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lacQt  of  money  only.    No  illegal  consideration  appears       1767. 
^Don  the  face  of  it :  and  nothing  dehors  can  be  received. 
Tne  matter  objected  by  the  defendant  can  not  be  received     faikney 
bj  the  Court,  as  invalidaling  the  bond;  because  it  neither  v. 

appears  upon  the  record,  nor  is  in  itself  criminal  at  com-    eeykous. 
mon  law ;  and  the  statute  not  having  declared  such  a  bond  [Vide  5  Via. 
void,  the  Court  will  not  attend  to  this  averment,  because  95.  pl.i6. 
tJiis  was  not  any  offence  till  this  Act  of  Parliament  made  JJ?.^*  *  ^^^ 
Hone.    Noi/.  72,  Gregory  yersMs  Olden.     In  debt  upon 
anobli^tion,  it  was  said,  ^^  that  it  was  made  upon  a  si« 
*^  moniacal  contract;   and  so  it  was  for  simony/'    All 
that  was  averred  to  be  matter  dehors^  and  not,  appeared 
within  the  deed.    And  for  thatj  the  plaintiff  had  judg- 
ment ;  for,  no  such  averment  is  given  by  the  statute. 

Mr.  Cox,  contra^  on  behalf  of  the  defendant,  argued, 
that  the  money  was  paid  by  Faikney  the  plaintiff,  con- 
trary to  law ;  and  this  bond  given  to  secure  the  repayment 
ofhalfof  itto  him,  was  iaits  nature  void. 

If  Fcdknci/y  instead  of  paying  the  £3,000.   had  only 
gken  a  bond  for  that  sum  to  tuose  he  had  contracted  with ; 
such  bond  would  have  been  void.     And  this  bond  for  se- 
curing to  Faikney  the  repayment  of  BichardsoiC%  half  of 
that  sum,  was  (as  Mr.  Cox  argued)  tantamount  to  it,  and 
equally  void.    And  he  compared  this  bond  given  ioFaik^ 
ney^  for  repayment  of  money  illegally  paid  by  him,  Uy  the 
case  of  a  oond  given  by  a  third  person  for  repayment  of 
money  given  to  compound  a  felony. 

He  observed,  that  by  the  first  section  of  this  act,  laik^ 
ney  might  recover  back  the  whole  £3,000.  from  the  per-  - 

sons  to  whom  he  had  paid  it ;  in  which  event,  he  would     L  *"' ^  J , 
eren  be  a  gainer  of  j^  1,500.  if  he  could  also  recover  so 
mach  upon  the  present  bond,  and  thereby  be  imce  paid. 
If  two  partners  in  smuggling  should  be  to  pay  money 

rn  an  illegal  consideration ;  and  one  of  them  should  pay 
whole,  and  take  a  bond  from  the  other  for  half;  such 
bond,  he  said,  would  be  void. 

So,  if  the  money  secured  by  the  bond  was  advanced  and 
paid  in  any  criminal  transaction. 

And  he  mentioned  a  case  in  the  exchequer,  a  few  years 
ago ;  where  the  Court  would  not  relieve,  in  a  contract 
between  two  highway-men ;  for,  the  whole  transaction 
was  founded  on  a  criminal  offence. 

So  here,  Faikney  and  Richardson  were  partners  in  all 
these  contracts ;  and  both  partners  were  culpable.  Faik* 
nejf  was  the  principal ;  Richardson  only  a  partner.  The 
puintiff  (Faucney)  was  not  an  innocent  person ;  but  prin- 
cipally criminal,  and  the  actual  offender. 

This  is  a  mere  evasion  of  the  act ;  and  would  render  it 
quite  nugatory.    It  is  totally  at  an  end,  if  this  bond  is 
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1767.       iM  void ;  for,  the  ittoAe^  ilrould,  or  ait  least  ftAght^  d#ay8 
be  paid  in  thu  metliod,  if  this  method  should  noW  he  iX^ 

fxrKtrtt    lowed, 

V.  As  it  was  a  matter  cit  great  consequence,  he  therefoie 

itEYltocrt.  hoped  for  anotlier  argument ;  and  said  he  h&A  hot  fatftt 
tttfficient  time  to  prepare  to  ar^ment  in  sUp)[>oit  of  the 
dettmrrerb 

Mr.  Wallatey  In  reply— The  ittiaginaiy  bonds  which 
Mr.  Cox  has  supposed,  would  fwt  be  void.  However,  this 
bond  can,  at  the  utmost,  be  no  more  than  A  bpitd  Without 
a  leeal  consideration  to  sttppoit  it,  But  if  it  were  so,  it 
would  be  no  more  than  a  voluntary  bond  ;  and  would  ho 
good  between  the  parties. 

This  money  can  never  be  recovered  twice,  roi",  the 
first  section  of  this  act  gives  no  sUch  recovery  to  the  pliEitn* 
tiff,  as  Mr.  Cox  has  surmised ;  it  i&  con^nra  to  the  par- 
ticular cases  therein  specified ;  r/s.  putts,  refusals,  and 
wa|;ers. 
«  £ord  Mansfibld  was  clear  that  the  matter  contained 
in  this  plea  is  ko  defence  against  the  action  broiight  upon 
this  bond. 

r  8072  1        "^^^  ofi^tice  relied  UMn  as  futtiishlng  a  ground  of  de* 

I-  ^    ffcnce  against  being  liable  tq  pay  it,  is  liat  malum  m  se; 

'tis  only  prohibitea  btf  thh  Ad  of  Palrtiamerd. 

He  mentioned  a  case  of  one  Jffales^  a  broker,  (befbre 
himself  at  Nisi  prius  at  GiMdhaUy)  where  a  riFcounte^ 
contract,  prohibited  under  a  petitfty  by  the  stock-jobbing 
act.  7  G.  2.r,  8.  was  held  to  be  void;  aiid  that  the  pUtn^ 
tiff  could  not  recover  thereupon^ 

But  here,  one  of  these  two  persons  had  paid  money  fbf 
the  other,  and  upon  his  account ;  and  he  gives  him  hw 
bond  to  secure  tne  repayment  of  it.  This  is  not  prohi- 
bited. He  is  not  concerned  in  the  use  which  the  other 
itiakes  of  the  money ;  he  msty  Apply  it  as  he  thinks  pr^ 
per.  But,  certainly,  this  ii  a  fair,  honest  tnUufoiction  oe^ 
tmeen  these  tvoo. 

If  money  be  lent  lu  order  to  pity  a  plav'^ebt,  (suppotbig 
the  lender  not  to  have  been  present  at  tne  time  ana  pfiU^ 
of  the  play  ;)  or  in  order  to  pa^  off  an  usurious  oonffJU^ 
or  even  to  lend  out  upon  usUry ;  aftd  a  bond  be  riven  fm 
scenting  the  repayment  of  the  momey  so  lent ;  sueh  a  tMMii| 
will  not  be  void  t  the  obli^r  Wfit  be  botind  to  pay  it.  lis 
hAng  x>olunlary  is  riotf  of  itielf,  ah  objection  to  nis  being 
liabk  to  the  payment  of  it :  it  is  a  go<Vd  bond,  uhlctt 
something  appeal^  to  render  it  otherwlM^. 

The  TUacTE  other  Stttia^t  c(^cttrretf,  th^t  thts  boild 
was  not  within  the  Act  of  Patl^ftatenf,  nor  AvA  \i  9pp^ 
t6  have  been  giVetf  njida  Aitj  illeg&t  eonsideratiou ;  m4 
that  the  plea  was  ii6  aefeQce  ag&taist  the  jmymeikf  of  it  i 
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Md  thefefore  that  it  reiaauM  a  good  ioml  upon  tlie  fac4       I76t7. 
of  it,  till  the  obligor  can  shew  tbat  it  ii  bad. 

The/  obferved,  that  paying  money  to  coDipoand  these    faiknet 
differences  was  not  a  malum  ins^;  but  only  stood  prohi«  v^ 

lliled  by  tkis  act ;  which  neither  says  nor  means  to  in valU    betnous. 
dal^  all  aecqrities  lelatiqg  to  il,  (as  the  act  against  excess 
si?9  gasfii^g  does ;)  it  only  prohibits  paying  or  receiving 
BiMry  for  oompounding  differences. 

This  is  BOt  a  bond  for  payment  of  the  composiikm^money 
t»^kc  9€rsom  FaUmeji/  and  Ricbardson  had  contracted  with; 
tat  a  Dond  for  JXichardsok^s  pay  bg  to  FaUa^y  a  d€bt  of 
kftrnmy  and  reimbursing  to  Faiksiey  the  money  that  Faik^ 
My  \aA  paid  upon  Richardsou^s  account,  to  compouAd 
Uije  difercQces  of  contracts  wherein  they  had  bef n  joiatly  f  2Q73  1 
^cemed ;  and  therefore  it  is  a  good  bond ;  and  the 
pi«iatiff  ought  to  recover  upon  it. 

Per  Cur\  unanimously — 

Judgment  for  the  Plaintiff. 


Rex  ters.  John  Royce.  Maytry.^*^ 

THE  defendant  had  been  indicted  fox  a  capital  felony  pereonspre- 
as  ^  priucijpat  in  the  second  degree,  at  a  session  of  lent  aiding wmI 
Oyei  ^adk  T^t'niuier  holden  before  the  commissioners  ua-  abetting  prin- 
der  a  special  commission  of  Oyer  and  Terminer  and  GaoL-  2o^*dwec 
^Mivery  for  tjlie  city  and  couuty  of  the  city  of  Norwich^  under theriot 
14  Dte^mker  la^t ;  for  that  he  and  divecs  other  persons  to.  set. 
Ilie  wmifcry  of  one  hundncd  persons  and  more,    whose. 
names  are  unknown  to  the  Jurors,  after  the  last  day  o£ 
Jmfjt  liTl)&,  to  wj^,  on  the  27tb  of  Septemhjer  6  G.  3.  with  ' 

fisNnoe  and.  wms^f  luiUwfally,  riotously,  and  tumultuously 
diAaMenaUs  b^th^r,.  to  the  disturbance  of  the  public 
9Mce;  anA  heS^  so  assembled  together,  then  and  there 
HllJtOT&d)^  wdi  w.itb  force,  feloniously  did  begin  to  demo- 
IMb  wfjkpufl  dow.n  a  dwelling-house  oi  Robert  Marshy 
Brtfri  Starry  Jeremiah  Joesj  Robert  Rogers j  William 
OMa/y  Samuel  fViggetty  Richard  Wright,  Henrj/  KiU. 
CmSfl  MMhA^  tMhatdd  Roe,  Isaac  IMlingltmy  and 
John  WoodroWj  situate,  &c.  against  the  peace,  &c.  and: 
^0MmI<  tta  fcw  of  the  *  statute  in  such  case  made  and  •  v.  i  g.  i. 

The  Jomy  S9A.hiak  not  guiUy ,  as  to  all  the  Counts  but  ^VJ^;  ^^ 
ih0:w^cosid  »  aftd  as  to  the  second  Count,  (which  is  the  n  Co.s,  6.} 
OML  atwve  laentioQedy)  they    find  that  the  said  JohsL 
itoyce  and  divers  other  perspn^  uoluiown,  to  the  numbex 

q£  ioe*  hnwtiteApeia^ia  and  more,  did  at  the  tima and 
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REX 
ROrCE. 
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1767*  place  in  the  stiid  second  doont  charged,  with  force  and 
arms,  unlawfully  riotously  and  tumultuously  assemble 
toother,  to  the  disturbance  of  the  public  peace  ;  and 
being  so  assembled,  that  divers  of  the  said  persons  unknown 
did  then  and  there,  with  forcci  and  arms,  unlawfully  aud 
with  force  feloniously  bep^in  to  demolish  and  pull  down 
the  dwelling-house,  in  the  said  second  count  mentioned, 
in  manner  and  form  as  in  the  said  second  count  is  speci- 
fied ;  and  that  at  the  time  the  said  persons  unknown  so 
began  to  demolish  the  said  dwelling-chouse,  the  said  John 
Royce  was  then  and  there  present^  and  did  then  and  there 
encourage  and  abet  the  said  persons  unknown,  in  beginning 
to  demolish  and  pull  down  the  said  dwclling-bottse^  by 
then  and  there  shouting  and  using  expressions  to  incitb 
the  said  persons  unknown  so  to  do.  But  the  Jury  further 
find,  that  the  said  John  Royce  did  not  with  force  begiu 
to  demolish  or  pull  down,  or  no  any  act  mih  his  owx 
HANDS  or  PERSON  for  that  purpose,  otherwise  than  as 
ajoresaid, 

N.  B.  The  word  **  aiding"  was  originally  inserted  in 
this  special  verdict,  but  struck  out  by  the  Judge  (Mr. 
Justice  Gould),  who  tried  the  cause. 

On  Tuesday  the  3d  of  February  last,  the  defendant  was 
brought  up  by  Habeas  Corpus^  upon  this  special  verdict; 
when  Counsel  were  assignea  to  him,  viz,  Mr.  Car  and  Mr. 
Wallace  ;  and  the  Mor^ay  following  (9tli  February)  was 
appointed  for  arguing  it.  In  the  interim,  he  was  com- 
mitted to  the  Marshal. 

The  indictment  was  founded  on  the  Act  of  1  G.  I.  St. 
2.  c.  5.  and  the  question  was,  '^  whether  he  was  hprtPtci* 
*^  pal  in  the  second  degree ;  and  as  such,  ousted  of  clergy 
"  by  this  statute." 

According  to  appointment,  it  came  on  to  be  argued 
upon  Monday  the  9tn  of  February^  by  Mr.  Solicitor  Ge- 
neral (Willes)^  pro  rege;  and  Mr.  iValtace^  for  the  de- 
fendant; and  many  cases  were  cited,  (particularly  the 
third  point  of  the  case  of  the  Sissinghurst  riot,  in  Aaie*s 
Hist.  P.  C  VoL  1.  p.  469.)  and  many  statutes  mentioned 
and  argued  from,  wnich  it  would  lengthen  this  report  too 
much,  to  specify  particularly. 

The  very  short  scope  of  the  argument  had  the  follow* 
inetendency. 

For  the  prosecutor,  it  was  argued  that  upon  the  present 
finding,  this  man  is  a  principal  in  the  second  degree.  Ac* 
cessanes  at  the  fact ^  rs  they  were  anciently  called,  are 
now  considered  as  principals  in  the  second  de^ee.  Prin- 
cipals in  the  second  degree  are  defined  in  ifale^s  Hist^ 
P.  C.  Vol.  1.  jp.  437  and  615. 
[FMter  350>]       But  Mr.  Justice  Foster  adds  to  this  definition,  <<  that 
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^*  in  order  to  render  a  person  an  accomplice  and  a  prin^        1767. 
^^  cipal  in  felony,  lie  niust  be  aiding  and  abettinj^  at  the 
**  fact,  OR  rauit/io  afford  assist  anccy  if  necessary.       And        hex 
thb  man  was  abetting,  and  read  v  to  afford  assistance,  if  v* 

necessary.  The  negative  part  or  the  finding  only  shews  roycb.; 
that  he  was  not  a  principal  in  the  first  degree.  Enough 
ii  found,  io  shew  that  he  was  so  in  ihe- second:  for,  al- 
though aiders  and  abetters  are  not  particularly  named  iii 
this  Act  of  i^irliaraent ;  yet  there  is  enough  in  it,  to  shew 
that  they  were  meant  to  be  included  in  it ;  and  the  benefit 
of  Clergy  is  taken  from  them  by  it,  ^^  the  offenders  therein  p  offfK  l 
^^  shall  be  adjudged  felons,  and  shall  suffc'r  death  as  in     ■-  -^ 

"  case  of  felony,  without  benefit  of  Clergy.*' 

For  the  prisoner,  it  was  urged — 1st.  That  this  statute 
is  restrained  to  those  who  actualli/  commit  the  felony. 
2dly«  That  this  findinr  does  not  draw  the  defendant  withm 
the  description  of  v^  principal  offender  in  the  second  degree ; 
For,  that  all  statutes  which  take  away  Clergy  ought,  in 
Fatorem  Vitas  et  Privilegii  Clerkalisy  to  be  construed  li» 
termlly  and  strictly.    2  Hale's  Hist.  P.  C. 

Now  this  man  did  not  actually  assist ;  he  only  encou^ 
raged  by  expressions  to  incite  them.  It  does  not  appear 
even  that  he  was  readu  \o  assist  them  in  adt :  and  it  is 
found  negatively,  ^^  that  he  did  not  do  any  act,  Sic.  with 
^*  his  oxtm  hands  or  person/' 

In  the  course  of  tiie  argument,  a  case  of  one  Simmsy  at 
Gloucester  assizes  in  1749,  upon  the  Black  Act,  for  stab« 
bing  a  mare,  was  mentionea  by  Lord  Mansfield,  and 
rememliered  by  Mr.  Justice  Aston  ;  where  Simms  held 
the  mare  by  a  handkerchief  round  her  neck,  whilst  the 
other  {Merryvoealher)  ripped  up  her  belly.  Both  were 
indicted  as  principals.  The  case  was  very  delil^rately 
ooosidered  by  the  twelve  Judges,  (though  it  was  never 
argued  before  them  by  Counsel;)  and  eleven  Judges 
thought  the  man  that  held  the  mare  to  be  a  felon,  and  that 
Clergy  was  taken  away  from  him ;  Mr.  Justice  Foster 
was  of  a  different  opinion,  and  continued  to  be  so. 

Lord  Mansfield  recommended  to  the  Counsel  to  in- 
aaire  whether  they  could  find  any  authorities  or  prece- 
dentM  of  cases  where  the  word  *'  aidino"  was  omitted  in 
a  special  verdict.  He  observed  that  ^^  aidino"  does  not 
necessarily  imply  that  the  person  actually  did  any  thin^ ; 
the  mere  presence  maybe  an  aiding ;  (as  in  taking  a  prize 
at  sea.)  The  number  of  persons  present  and  inciting  deters 
others  from  opposing ;  though  the  persons  present  and 
inciting  may  not  do  any  particular  and  personal  act  them* 
selves. 

Rule — To  bring  him  upon  the  last  day  of  the  Term. 

On  that  day  (12th  F^ruarj/  1767),  being  brought  up  [S.  P.  pott 

S0S1«J 
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1X6(7.       accordinglj-^JjQBd  Mait^pibu^  a^id,  thefe  was  no  doiibt 

but  Ihat  principals  in  the  first  and  principals  in  the 

nax        secoHd  defvae  weie  all  equally  febm  toUhoMi  hmefilk  of 


eqlYci.         Befoiie  this  statate^  thev  were  {bt  this  offisnee)  all 

rvidc  f  Ld.      fitti^y  of  wttttfcineaiwwrf  only  ;  and  M  tqualfy  gmUjf. 

Ravm.  S44.  *Ttic  Act  sajFyT  <<  eveiy  such  deflaolisliing^  or  paUini| 

^  V  ttl^^^*^   ^^  down,  or  beginning  to  demolish^  or  pitU  dowa^  ahafi 

t  Y.  Sect.  4.     (c  ^  ^d\vaig|tA  felony  wUkout  benMofCkrggf  and  the 

[*8076  J    «  offBadins  therein  shall  be  adjudlged  fekNw,  and  shall 

<<  suffer  death  as  in  case  of  felonyj  witboul  benefit  of 

«*  Clcrjty." 

But  it  leaves  the  evidence  to  tke  lam/  andbjy  taa^  they 
are  all  eqnally  actors. 

The  being  principal  in  the  /Irs£,  or  prineipal  in  the  re* 
cwd^  d^iee^  inlntes  to  the  priority  of  trial. 

So  there  is  no  donbi  on  the  act,  bnt  that  all  are  guilty^ 
the  aidets  as  well  as  those  who  perpetrate  the  net* 

The  acts  that  take  away  Cleijgy  tarn  npon  anolhta 

point ;  viz.  Whether  they  meant  to  dialiiyiiish.  the  nC- 

fienders,  andsingle  out  some  asbeii^  under  more  aggm« 

uratinsr  oiieunystances  than  others^  and  desenriag  moie 

panishoK^t  than  the  rest ;  as  in  cases  of  rape^.  bnggerjiV- 

and  other  common  law  oflfenoes. 

ft  Jaci*  C.8*      So^  on  the  statuteof  stabbiog^f  (npon  which  the  case  of 

[Ld.  lUym.     ^j^  £t»g  verstts  Page  and  J^rwood  was  determined^  in 

^'^  Styk  86.)  I  have  no  doubt  but  that  the  intention  of  that 

statute  was  to  distinguish  the  person  who  actually  gave 

the  stab.    His  case  differs  from  the  rest,  in  pwlnt  mag* 

gravation,     TherefiMre  I  am  dear  that  the  statute  so 

meant. 

$  bEUz.  c.4.        The  pickpocket  Act  %  iscokmrable;  not  so  atronr,  Mt 

so  clear  as  that  of  stabbing ;  that  may  be  liable  to  double 

<<  Ckm  et  searetl^*  suppose  that  the  person  Hii|^  nol  bn 

privy  to  the  private  manner  of  doii^f  it^ 

^  Y'J^^.         Ia  the  case  of  robbery  in  a  honse»V— There  was  grant 

cli^cro.''    »^ason  for  |  PameWz  and  f  Himhm'%  doubt ;  and  lbs 

Car.  '473.         legislatuie  thought  it  necessary  to  make  a  now  aol. 

upon  39  Eliz. 

€•15.     |Q««  What  Omc  or  Bosk  >  kere  rcftrred  to.    fV.Bvsfcfan^  F«C»  Vol,  14 

p.S55to  357. 

••  9  o.  1.  c.  fta.     Fut  in  the  Black  Act**  — ^The  words  are, "  if  any  per- 

^'  son,  &e.  shall  unlawfully  and  maliciously  kiU^  puum  ot 
<<  wound  any  catUei  ftc ;  every  person  so  ofinding,  be* 
<'  ing  thereoftawfuUy  convicted,  shall b^ ad(]udgedgiiiltj, 
<<  of  felony,  and  shall  sufler  death,  as  in  cases  of  felony^; 
<^  without  benefit  of  Ctergy.**  And  yet  in  the  bdbro- 
.  mentioned  case  of .  Strnm^,  Mr.  Justice  Fostku  had  a 

doubt  whether  the  statate.did  not  crafine  the.  offence  to 


$«. 
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the  person  hilling  ;  but  the  other  eleven  Judges  held  the       I767, 
other  to  be  as  crimiDal.    And  th^t  determination  was 
righu  REX 

Therefore  there  is  no  doubt,  if  it  stood  upon  general         v. 
reasoning.  royce. 

But  though  we  are  all  clear  ^^  that  principals  in  these-    . 
**  cond  degree  are  indictable  as  princtpals ;     yet  we  have 
fieat  doubt  on  this  special  verdict,  as  to  the  particular 
lodini? ;  or.  indeed,  whether  it  finds  any  thin£^  material. 

Therefore  this  point  shall  be  spoken  io  on  the  first  day 
of  next  term. 

The  Jury  cannot  find  evidence;  they  must  &nA  facts. 

In  the  case  of  Messenger,  Green,  Bedell,  and  olhersy  in  lo^^f  ^^^^' 
Kelvngy*  it  was  agreed  that  a  finding  of  all  evidence^  and  ' 
^ficty  was  not  sufficient ;  that  being  aiding  and  assisting 
isamatter  of  fact,  and  ought  to  be  expressly  found  by  the 
Jary ;  and  that  a  verdict  which  only  finds  ^^  that  the 
*'  defendants  were  present,**  hut  finds  no  particular  act  of 
force  committed  by  them,  is  not  full  enough  for  the  Court 
toindgenpon. 

Now  I  doubt  whether  this  special  verdict  ha3  found 
aoy  thing  more  than  being  present »  I  doubt  whether  they 
liave  found  that  this  man  was  aiding  and  assisting.  What 
the  Jury  specially  find  is,  ^^  that  ne  did  then  and  there 
^^  encourage  and  abet  by  shouting  and  using  expressions 
"  to  incite ;  and  not  otherwise ;  not  with  force,  or  by  any 
"  personal  ac/."  They  do  not  find  him  readj/  to  assist; 
nor  do  they  use  any  words  to  find  him  aiding  and  assisting; 
which  are  necessary  words  to  be  inserted  in  a  verdict,  to 
charge  ofienders  as  principals  in  the  second  degree. 
Therefore,  let  it  be  spoken  to,  on  the  first  day  of  ne^^t 
term,  upon  the  question — '*  what  is  found  bi/this  special 
«  verfiici:' 

IMr.  Justice  Aston  concurred* 

They  ought  to  have  found  him  io  have  been  aiding  and 
assisting  ;  or,  at  least,  ready  to  assist. 

Sale  and  Hawkins,  and  all  the  writers  upon  the  sub- 
ject, and  Lord  Coke  in  particular,  speak  of  being  pre- 
aenL  aiding  and  assisting. 

Therefore  aiding  and  assisting  ^ught  to  be  expressly 
toxoid.  We  onght  not  to  depart  from  that  precisioui 
which  has  been  required. 

Mr.  Justice  Hewitt — Upon  consideration,  I  do  not    [  2078  ] 
find  any  reason  for  Mr.  Justice  Foster^s  dbtinction  in 
'  the  case  of  Simms. 

Those  that  are  aiding,  abetting,  and  assisting  are^  at 
tommon  law^  as  much  principals  as  the  actors. 

Vol.  IV.  L 
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1767.  But  where  a  statute  makes  a  felony  ;  if  the  person  is 

not  guilty  of  the  felony  so  made^  he  is  guilty  of  nothing. 

REX  Stabbing  is  a  |>ersonal  act ;  so  is  picking  a  pocket. 

y.  But  I   have  doubt  about  the  case  of   robbing    in  the 

JIOYCE.      house. 

Perhaps  the  term  "  abolfing"  may  not  be  sufficient, 
"without  adding  "  aiding  and  assisting.^^ 

Adjourned  to  the  first  day  of  Easter  Term. 

Accordingly,  on  Clh  May  1767,  being  the  first  day  of 
this  present  Easter  Termy  tiiis  special  verdict  was  argued 
a  second  time,  by  Mr.  AUorney  General  (De  Grej/)  pw 
resce^  and  M  r.  C/.r,  pro  DeJ\  upon  the  point  reserved  on 
the  last  d?iv  of  last  Term. 

Mr.  Attrnvet/  General  argued  that  the  special  verdict 
was  sufficiently  expressed,  to  afiect  the  prisoner  with  the 
crime  charged -upon  him. 

He  is  expressly  found  to  have  been  present;  apd  to 
have  encouraged  and  abetted. 

In  2  Inst.  182.  Lord  Coke,  in  his  comment  on  TFesim, 
1.  c,  14.  explains  (he  words  *'  command,  force,  aide^  and 
*•  resceitment :''  And  in  speaking  of  the  word  *'  aide,'* 
he  says  "  it  comprehends  all  persons  counselling,  abdtiagy 
*^  plotting,  assenting,  consenting  and  encouraging  to  do 
^^  tlie  act,  and  who  arc  not  present  when  the  art  is  done ; 
*'  (for,  if  iho  party  comnrianding,  furnishing  with  weapon, 
''  or  aiding,  be  present  when  the  fact  is  done,  then  is  he 
**  principal.'* 

In  the  case  of  murder — If  A  commands  B  to  beat  C, 
and  he  beats  him  so  that  he  dies  thereof,  it  is  murder  in  B; 
and  Ay  if  present ^  is  also  guilty  of  the  oflbnce.  Hale  H. 
P.  C.  Vol.  I.  p.  435,  410.  Pufton  137.  a. 
r  ^79  1  If  anyone  comes  for  an  unlawful  purpose,  &c.;  (hough 
I-  '^  -^  hedo  not  act,  he  is  vet  a  principal.  1  //.  //.  P.  C  /?. 
S74,  443.  and  2  Ildzck.  311. 

Lord  Mansfield — Your  principles  arc  admitted. 
But  the  question  here  is  **  whether  he  did  more 
'^  than  use  expressions  to  incite."  Wearequit^ 
clear,  with  you,  that  what  you  mention  is  evidence 
from  whence  the  J  ury  might  have  drawn  coucIh- 
sions.  But  herCj  the  word  ^^  aiding**  is  left  out; 
which  seems  to  be  the  technical. term.  And  tKe 
finding  of  the  abetting  is  qualified:  for,  it  is  found, 
negatively,  that  he  did  it  "  no  otherwise  than  by 
shouting  and  using  e.vprcssions  to  incite.** 

Mr.  Justice  Hewitt — The  objection  is,  that  it  is  not 
expressly  found  ^^  that  he  did  aid  or  assist:"  lior 
}b  any  sort  of  force  shewn  to  have  been  used  hy 
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Lira ;  but  the  contrary,  "  that  he  did  not  use  force,        1767. 
^^  or  do  any  act  within  his  own  hands  &c." 

REX 

Mr.  Attokney — Aiding  is  not  necessary,  nor  assisting.  y^ 

Abftiing  indeed  \s  necessary;  but  co/i^e/;/ alone  is  sufii-      rqyce^ 
cient  in  the  present  case. 

Here  was  strong  intit location,  by  actual  shout in£^  and 
using  expressions  to  incite :  and  it  is  expressly  found 
"  that  he  did  encourage  and  abetJ*^ 

Minshieu  and  Cowell,  aud  Skinner ^  vcrho  "  aheC'' — and 
Spelman^  and  Du  Fresne,  all  shew,  that  instigation  alone, 
tdthout  force,  is  th^  sense  of  the  word  "  abet/*  and 
tHiat  it  is  always  taken  in  the  zcorst  sense. 

Seconds  to  duellists  are  principals  in  the  second  degree, 
jor  not,  according  to  the  different  designs  they  come  upon, 
1  Hale  H.P.(:.ii3,iU, 

"  NiiUus  dicilur  Felo  principalisj  nisi  Actor,  ant  qui 
•*  presens  est  abettans,  ant  auxiliam  actoreni  ad  Feloniam 
«  faciendam:'  3  Imt.  138  And  Foster  354.  says,  ''  Per- 
*•  sons  engaged  &c.  will  not  be  involved,  unless  they 
'^  actually  aided  or  abetted.**  It  is  the  mind,  not  the  act, 
that  constitutes  the  offence. 

A  servant  assisting  his  master,  but  not  privy  io  the 
master'^  intention  ;  if  the  person  against  whom  he  assists 
hip,  is  killed;  it  is  murder  in  the  master,  because  he  had 
malice  forethought ;  but  only  homicide  ii>  the  servant. 
1  //.  H.  P.  C.  ^37,  438. 

In  Messenger* s  case,  2  St.  Tr.  591 — Green  was  holdcn     p  oqqo  1 
not  guilty  ;  because  no  particular  act  of  force  wa^  found     t  J 

against  him ;  nor  that  he  was  aiding  or  assisting  the  rest. 
So,  Appletree*s  c:isc;  mid  Bedel rs  casc.  Ibid.  Nothing 
was  found  that  sufficiently  charged  them. 

Indeed  it  is  necessary  to  find  either  /orcr,  or  something 
contributing  to  the  guilt.  But  here  is  the  latter.  Tliis 
was  an  illegal  assembly;  the  defendant  <') belted  and  en- 
couraged by  shouts  and  expressions.  The  niode  of  his 
abetting  is  found :  and  contributing  to  the  guilt  is  im- 

?lied  in  the  very  idea  of  abetting.  The  result  is  of  course. 
'be  using  expressions  to  incite  comes  up  to  Lord  llale*s 
notion  of  abetting. 

,  Special  verdicts  need  not  be  so  nice  and  strict,  as  either 
indictments  or  appeals. 

Mr.  Cox,  contra,  for  the  defendant.  The  present  case 
depends  upon  the  distinction  betwetn  aiders,  and  mere 
abettors,  in  the  cases  that  have  been  cited,  where  (he 
defendants  both  aided  and  abetted,  the  ilisti action  was  not 
necessary  to  be  attended  to. 

This  man  can  not  be  considered  as  a  principal  in  ihe 
^cond  degree*    This  felony  is  not  a  malum  in  ses  it  was 

l2 
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1767.       originally  a  trespass  ;  and  only  made  felony,  by  Act  of 

Parliament. 
IIEX  In  much  higher  offences,  (such  as  stabbing,)  a  person 

V.  not  guilty  of  a  sufficient  proportion  of  guilt  shall  not  be  a 

ILOYCE.      principal  in  the  second  degree.    So,  in  privately  stealing 
from  tne  person. 

In  this  offence^  nothing  less  than  direct  aiding  and 
assisting  (expressly  found)  can  make  a  man  a  principal 
in  the  second  degree. 

Every  tbin^  shall  be  taken  most  favourably  for  the 

{>risoner.     This  is  always  laid  down ;  and  it  is  particut 
arly  so  in  the  case  of  Kegina  versus  Whistler  et  aP.    3 
Ld.  Raj/m.  843. 

This  offence  is  little  more  than  a  trespass.  The  man 
did  nothing  :  it  does  not  even  appear  that  the  expressions 
of  incitation  were  heard  by  the  perpetrators  of  the  fact. 
They  ought  to  have  shewn  that  the  mischief  was  done  in 
consequence  of  these  expressions  of  incitation. 

Aiding  and  assisting  ought  to  be  expressly  found. 
[  S081  ]         Abetting  is  only  encouraging :  it  may  be  innocent :  for 
it  may  be  without  effect.    Aiding,  indeed,  can  not  be 
innocent :  but  abetting  may. 

Hex  versus  Page  and  itarwood^  Style  86.  and  Aleyiu 
43,  44.  is  exactly  similar  to  this  case.  The  defendants  in 
that  case  were  only  present,  and  abetting  the  person  that 
did  the  fact;  but  used  no  action  towards  the  oeath  of  Ae 
party :  and  they  were  admitted  to  their  clergy. 

But  this  abetting  is  confined  to  ^^  shouting  and  using 
^^  expressions  to  incite  the  said  persons  so  to  do^^ — that  is— - 
^^  to  shout ;''  for  shouting  is  the  last  antecedent. 

In  the  case  of  Messenger  dud  others^  the  *^  aiding  and 
^^  assisting^^  were  holden  to  be  essentially  requisite  to  be 
expressly  found  ^  a  fact.  Green  and  Bedell  were  dis* 
charged ;  because  they  were  not  exprcsslj/  found  to  be 
aiding  and  assisting. 

Abetting  is  less  than  aiding  and  assisting,  The  latter  is 
a  feet  which  ought  to  have  been  expressly  found  by  the 
Jury,  in  order  to  make  this  man  a  principal  in  the  second 
degree :  and  no  such  fact  being  lound  against  him,  he 
ought  to  be  dischaiged. 

Mr.  Attorney  General  said  that  as  Mr.  Cox  had  not 
put  it  upon  any  new  foot,  he  would  npt  trouble  the  Conit 
with  a  reply. 

Lord  Mansfield — We'll  think  of  it,  anO~give  notice 
when  we  are  ready  to  give  our  opinion. 

Cua\  advisare  vulL 

On  Thursday  bst,  the  14th  instant,  Lord  Mansfielq 
delivered  the  resolution  of  the  Court. 
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.  The  question  intended  to  be  left  to  the  opinion  of  (he       1767. 
Court  upon  this  special  verdict  was — ^^  Whether  persons 
^^  present,  :ii<Hng  and  abetting  the  others  unkirown,  in  be-        Rex 
'^  ginning  to  demolish  and  pull  down  the  dwelling-house,  V; 

'^  (who  are  called  principals  in  the  second  degree)  were      ROtce. 
"  within  thU  Statute." 

And  we  were  all  of  us  of  opinion  "  that  they  were ;" 
and  we  are  all  very  well  satisfied  that  we  were  right  in 
<rar  opinion.  P  ^ 

But  then  a  question  was  started,  "  whether  the  fact     l      ^*   » 
'*  of  aiding  or  assist in^  was  at  oil  found  by  this  special 
''  verdict,  as  it  is  worcled ;"  the  words  of  it  going  no  fur- 
ther than  encouraging  and  abetting. 

The  doubt  arose  on  what  is  said  in  the  case  of  Messen^ 
geTj  Gretn^  Bedell^  and  others ;  arid  whether  the  objec- 
tions that  prevailed  in  those  cases  to  the  want  of  fulness 
and  sufficiency  in  the  verdict,  might  not  prevail  in  this. 
And  a  doubt  particularly  arose  on  the  omission  of  ex- 
pressly adding  tne  voord  "  aiding  :"  for,  though  the  m- 
aenct  which  ,the  Jury  states  in  the  special  verdict  were 
admitted  to  be  sufficient  to  support  such  a  finding,  ifthty 
had  gone  on  to  draw  the  conclusion  ;  yet  this  was  said  id 
be  no'  more  tnari  a  finding  of  a  mere  evidence,  zoithout 
drawing  a  conclusion  from  it. 

And  It  was  said  too,  that  even  the  finding  ^^  his  being 
**  present,  encouraging  and  abetting  by  shouting  and  using 
*'  expressions  to  incite,"  was  qualified  by  the  negative 
finding  which  follows  it,  ^<  that  he  did  not  with  force 
*'  begin  to  demolish  or  pull  down,  or  do  any  act  with  hisr 
<^  own  hands  or  person  for  that  purpose,  otherwise  than 
^*  as  aforesaid.^^ 

Tenderness  ought  always  to  prevail  in  criminal  cases ; 
$o  far,  at  least,  as  to  take  care  that  a  man  may  not  sufier 
otherzDtse  than  by  due  course  of  law  ;  nor  have  any  hard- 
Ihip  done  him,  or  severity  exercised  upon  him,  wherd 
the  construction  may  admit  of  a  reasonable  doubt  or  diffi-  ^ 

Calty. 

Biit  tenderness  does  not  require  such  a  cdhstructioH  of 
Vords  (perhaps  not  absolutely  and  perfectly  clear  and* 
Mpresff,)  as  would  tend  to  render  the  law  nugatory  and 
ipefi^ctual,  and  destroy  or  eVade  the  very  end  and  inten- 
tion of  it :  nor  docs  it  require  of  us,  thatt  we  shotrld  give 
into  such  nice  and  strained  critical  objections  ad  are  oon* 
truy  to  the  true  meaining  and  spirit  of  it. 

Init  hbwevcr,  there  being  a  doubt  rttised'  upon'  thi^  spe^' 
eial  veidict,  We  have  consideried  of  it^,  and  taken  time  to 
Ibtm  our  opinion  dmf  determination  U)pon  the  vididity  of 
tttt  objections  V 

is 
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17G7. 
HEX 

V. 
ROYCE. 

[  2083  ] 

[•  Foster  350.] 


[2084] 


Am!  we  arc  all  ofopinion  that  the  verdict  i.y  suj^ieni  Uf 
find  (his  man  a  principal  in  the  second  de^^ree. 

^idinor  is  an  eq^uivocal  term  :  but  abetting  certainly 
makes  him  a  principal  in  the  second  degree.* 

It  is  true,  that  the  word  "  aided'*  is  not  expressly  used 
in  this  special  verdict :  but  it  is  found  "  that  he  was- 
**  present,  and  did  then  and  there  encourage  and  abet,  by 
"  shouting  and  using  expressions  to  incite." 

The  Jury  have  positively  found  the  conclusion  '^  that 
"  be  did  encoura<je  and  abet.'*  They  have  also  found 
how  he  encouraged  and  al)etted,  viz.  "  by  then  and  there 
^^  shouting  and  using  expressions  to  incite  the  persons 
"  to  do  the  act."  But  this  latter  finding  can  not  vitiate 
tiieir  former  conclusion — ^^  that  he  did  then  and  there 
**  encourage  and  abet." 

It  is  objected,  that  this  is  not  MewHOLE  of  what  the^ 
find  :  for,  they  find  further,  ^^  that  he  did  no  act  with  his 
^^  own  hands  or  person,  for  that  purpose,  otket'zcise  than 
'^  as  aforesaid."  And  it  is  true,  that  they  have  so  gone 
on,  and  added  this  further  finding. 

But  it  is  also  as  true,  that  they  have  found  ^^  that  be 

was  then  and  there  present,  and  did  then  and  there  en« 

courage  and  abet  the  said  persons  unknown,^  in  beginning 

to  demolish  and  pull  down  the  said  dwelling-house,  by 

then  and  there  shouting  and  using  expressions  to  incite 

the  said  persons  unknown  so  to  do." 

Mr,  Cox  very  ingeniously  observed,  that  in  point  of 
srammar^  the  Jury  have  only  found  him  to  have  abetted 

by  shouting  and  using  expressions  to  incite  the  said 
"  persons  unknown  to  shout  :"  for,  that  *•  shouting**  i* 
the  last  antecedent  to  the  words  "  so  to  do,** 

But  we  are  all  ofopinion  that  there  is  realfji/  no  colour 
for  that  construction  :  it  will  not  hold,  either  in  regard  to 
the  obvious  and  manifest  sense  and  meanii7g  of  the  sen« 
tence  and  its  context,  or  in  point  of  grammar. 

"  Soto  do" — is  "  to  do  the  act  :"  which  act  is,  two 
or  three  times  over  in  this  same  sentence,  specified  aud 
described  to  be  ^^  beginning  to  demolish  and  pulldown  a 
**  dwelling-house." 

This  verdict  we  hold  to  be  sufficient  to  find  this  man  to 
be  a  principal  in  the  second  degree. 

The  Jury  have  expressly  found,  that  he  encouraged  and 
abetted  the  offenders,  in  doing  the  criminal  act  mentioned 
in  the  indictment :  thev  have  found  how  he  encouraged 
and  abetted  them ;  and  have  specified  the  particular  cir- 
cumstances of  his  doing  so.  And  these  circumstances 
amount  to  evidence  of  it :  they  are,  in  point  of  law,  exl» 
dence  sufficient  to  prove  ^^  (hsX  he  did  encourage  and . 
«  abet  them." 
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Therefore  there  lies  no  objection  in  point  of  form,  to  the        1767. 
special  verdict.  y 

He  was  present,  encouraging  and  abetting  persons  un-         hex 
laown,  to  the  number  of  one  hundred  and  more,  with  v. 

force  and  arras  unlawfully  riotously  and  tumultuously  ROVCE* 
assembled  together  to  the  disturbance  of  the  public  peace, 
in  feloQiously ,  with  force  and  arms,  unlawfully  and  with 
force  beginning  to  demolish  and  pull  down  a  dwelling- 
lioase:  and  therefore  he  is  a  principal  in  the  second 
deme. 

But  it  is  reasonable  that  he  should  have,  and  therefore 
let  him  have  time  to  consult  his  Counsel  "  whether  there 
*^  can  be  any  objection  taken  in  arrest  of  judgment." 

Whereupon,  Mr.  Car  desired  he  might  be  brought  up 
again  on  that  day  se'nnight. 

A  RyLE  was  made  accordingly. 

Being  now  brought  to  the  bar,  Mr.  Solicitor  General 
(IVH/es)  prayed  judfijment  against  hira. 

Mr.  Cox  and  Mr.  Wallace  for  the  defendant,  mentioned 
some  objections  to  the  record,  in  arrest  of  judgment. 

1st.  The  commission  of  aaol-deliverj/^  as  set  out,  does 
not  shew  that  Mr.  Justice  H&witt  (before  whom  he  was 
tried,)  was  of  the  quorum:  it  does  not  specify  hira  iy 
name.  In  the  commission  of  Oj/er  and  Terminer y  it  is 
stated  "  that  he  was  of  the  quorum  :^^  but  the  commission 
rf  Gaol'Deliverj/  does  not  snew  it. 

2d  Objection.  Here  does  not  appear  to  have  been  a7?j/  [:>  Dnm.  314, 

issue  joined:  but  immediately  after  the  plea  of  not  ffuilty,  ^^'^l^''  ^1 

j%      'mm^     A  •  •  •      1  •  1  J      y     As.  53, 11  Co. 

and  zoUhout  any  issue  jomed,  process  is  awarded,     in  35(11).] 

MackaUj/€*5  case,  9  Rep.  65.  a.  (which  was,ata  session  ot 
Gaol- Delivery  at  the  Old  Bailei/y)  issue  is  joined  upon 
the  record.  (But  they  owned  it  to  be  the  practice^  that 
issue  does  not,  in  such  cases,  use  to  appear  upon  tlie  re- 
cord, to  have  been  joined  ;  nor  is  it  the  practice  at  the 
Old  Bailey.) 

3d  Objection. — The  Justices  of  Gaol-Delivery  are  only 
said  to  be  "  assigned  to  deliver  the  gaol :"  but  it  does 
not  shew  by  whom  they  were  assigned  ;  neither  does  it 
say  that  James  Hewitt  Esq.  was  one  of  them.  And  yet  [  2085  } 
the  statute  of  27  //.  8.  c.  24.  ^  2.  requires  that  Justices 
of  Graol-Delivery  shall  h%  made  under  the  Great  Seal : 
and  in  Hob.  13>^.  They  are  called  the  King's  Justices. 
Here,  they  are  neither  said  to  be  by  Letters  Patent^  or  to 
be  Justices  **  of  our  Lord  the  King  ^'^^  assigned:  which  is 
the  least  that  ought  to  have  been  said  in  the  description  of 
them. 

4th  Objection. — The  Court  can  not  pass  a  judgment 
upon  this  man ;  because  the  record  is  incomplete :  tor  the 

h  4 
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1767.        Jury  are  charged  to  inquire  against  ikreCy  and^three  have 

pleaded  not  guilty ;  but  it  does  not  at  all  appear  what  is. 

REX         oecome  of  the  other  tu)o.    It  ought  to  have  appeared  upon 

V.  this  record,  'whether  they  were  convicted  or  acquitted ; 

novcE^      and  what  has  been  done  upon  those  indictments.  In  Yelv. 

106,    Druri/  versus  Dennisy  in  trespass  against  Baron 

uttd  Feme^  for  beating  the  plaintiflrs  mare;  the  Jury 

found  ^^  that  the  zdfe  beat  it."^ — This  was  holden  to  l)e 

an  imperfect  verdict;  the  husbaod  being  neither  aequitted 

nor  condemned. 

Mr.  Attorney  and  Mr.  Solicitor  General,  contra,  an- 
swered all  these  objections :  but  it  is  indeed  needless  to 
report  them  ;  because — 

The  Court  \i'ere  clear  there  were  no  grounds  for  any 
6fthem. 

1st.  It  is  not  necessary  to  set  out  the  conunission  of 
Craol-Delivcry  at  large :  it  is  mere  matter  of  description. 
In  the  commission  of  Oi/er  and  Terminer  it  is  *^  of  wrhom 
^'  our  said  Lord  tlie  king  wills  that  the  said  Sir  Henry 
^  Gould  ox  James  Hewitt  Esq.  shall  be  one.'^^ 

ScK  Joining  i^sue  is  not  usual  or  necessary  for  it  to 
appear  tfpon  the  record,  in  cases  of  this  kindy  at  a  session 
of  Oyer  and  Terminer,    And  upon  a  comndssipn  of  Gaol 
^  i  ^    Delivery,  which  is  a  proceeding  ore  tenus,  and  instanter^ 

tMri^^es  ^^  ^^^^^  ^^  joined  ♦•  The  defendant  says—"  I  am  not 
Entries',  Tre-  ^  guilty  t  therefore  let  me  out  of  prison. '^'  And  if  he  k, 
maine*s  En-      not  fouud  guilty,  he  is  to  be  delivered  out  of  prisoa.^ 

tries ;  parttou- 

lariy  Tremaine's  Entries,  S86»  287.  Rex  r.  Donghty  et  aV.  vrhere  the  want  of  jeining  issae 
is  aMigned  for  error  (npon  an  indictment  at  a  Sessions  of  tbe  P^ace,  and  Oyer  and  Ter- 
miner at  Hiclu's  Hall ;)  yet  the  old  practice  has  continued  ever  since.  In  Phrchasc's  case, 
9  Ann.  at  a  Session  of  Oyer  and  Terminer  at  the  Old  Bailey  it  appears  by  the  State  Trials, 
Vol.  S.  p.  286,  287,  that  upon  the  record,  uo  issue  is  joined;  and  yet  no  exceptios  waa 
taken. 

Sd.  It  sufficiently  appears,  upon  the  whole  record^ 
that  they  are  the  King^s  Justices  t  and  they  can  be  as- 
signed by  nobody  but  the  king. 
[  2086  ]  4th.  There  was  no  need  to  take  any  notice  of  the  other 
two.  The  certiorari  only  requires  the  return  of  the  in- 
dictment and  special  verdict  as  to  this  man  ^  the  record 
is  complete,  as  far  as  the  requisition  of  the  writ  of  cerffo*^ 
rari  goes.  The  cases  of  each  are  severaL*  He  is  not 
charg^  as  an  accessary.  Thon  indeed,  it  might  bavo 
been  a  different  case  t  but  the  cases  of  these  defttdantt 
are  distinct  and  separate.  Therefore  it  was  not  necessary 
to  return  what  was  done  as  to  the  rest ;  or  to  take  anjuio- 
ticeofthem.  ' 

Whereupon — 

Tbe  defendant  being  first  asked  ^^'  Whathe^  bad  to  sayr 
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^'  why  ja^gment  should  not  be  pronounced  upon  him  and        1767. 
*^  sentence  awarded  against  him  ;" 

Mr.  Justice  Yates,  the  second  Judge  of  the  Court,         rex 
(after  a  very  proper  expostulation  with  the  defendant,  to  y« 

convince  him  of  the  enormity  of  his  crime,  and  a  very      rotcs/ 
serious  ^sd  pathetic  exhortation  to  repentance,  as  he  could 
have  but  small  or  no  hope  of  mercy,) 

PROffotTNCED  Sentence  of  Death  upon  him. 

Lord  Mansfield  then  asked  Mr.  Attorney-General 
**  what  he  had  to  pray,  as  to  the  time  and  ploce  of 
**  execution:*' 

Who  answered,  that  he  had  nothing  particular  to 
pray,  as  to  either. 

Whereupon,  per  Cur\ 

A  RvLE  was  made  for  his  *  execution  on  this  day  •  Hener^rwas 
fortnight,  at  (the  t  usual  place)  St.  Thomas  a  exccuied ;  nci- 
mtcring^sia  Surrey.  t^T^^i 

t  N.  B.  He  was  in  custody  of  the  Marshal  of  this  »« the  King's 
Court  V  in  which  ease,  this  is  the  usual  place  6f  ^^X?^u 
execution.  See  the  $  case  of  the  two^^Ao/;^,  (father  ♦»xi8iiiiStra 
and  son,)  P.  9.  G.  7.  who  were  executed  there ;  553. 
though  it  is  said,  in  a  book  commonly  called  8  Mod. 
(p.  146)  "  that  they  were  executed  at  the  common 
**  gallows  in  the  county  of  Surrei/.'* 
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♦Rex  vers.  Mayor  and  Aldermen  of  Leicester.  Wednesday 

27th  May  1767. 

PON  a  mandamus  to  restore  one  James  Sismej^  to  Total  descrtioa 
the  office  of  an  Alderman  of  the  borough  of  Lei*-  of  residence 
ccsier.  *»"**  ^  ^^^ 

The  defendants  returned  for  cause  of  removal — that  the  reiJ^^ai  Jf  a 
said  James  Sismey,  after  he  was  elected  placed  and  sworn  public  oflker. 
ittta  the  said  omie,  and  before  amotion  of  him  from  it,     r*2087  ] 
that  is  to  say,  on  the  1st  of  May  1766,  i>eparted,  with 
Us  famil^y  fi^^ni  the  borough  of  Leicester  aforesaid  and 
the  liberties  thereof y  and  entirely  left  the  same,  with  an 
intent  to  reside  mhabitand  dwell,  zmth  his  family,  for  the 
future,  elsewhere;  and  from  thence,  and  until  and  at  the 
time  of  the  amotion  of  him,  did  continually  abide  reside 
inhabit  and  dwell,  with  his  ^mily,  out  o/the  said  borough 
and  the  libertses'^ thereof,  contrary  to  the  duty  of  his  office 
aforesaid^  to  the  great  injury  and  damage  of  the  Mayor 
Boiliffii  and  Burgesses  of  the  said  borough. 

They  thetf  return,  that  on  the  IQth  of  September  1766, 
J,o$eph  Ck4mbers,  then  Mayor  of  the  said  ix>rough,  and- 
thii  fliqof  part  of  the  Aldetmen  of  the  s^d  borough  for 
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1767.       the  time  being,  in  due  manner  met  and  assembled  at  the 

Guildhall  of  and  within  ihe  said  borough,  concerning  divers 

BEic         matters  of  businesses  relating  to  the  said  borough  and  the 

V.  good  regulation  and  government  thereof  ^  of  and  to  which 

LEICESTER,  said  meeting  or  assembly,  due  and  reasonable  notice  and 

MAYOB^&c.  5timmo7?5  was  previously  sent  to  all  the  Aldermen  of  the 

said  borougli  for  the  time  being,  resident  or  being  noithin 
the  said  borough  and  the  liberties  thereof,  in  order  that 
they  might  attend  at  the  said  meeting  or  asseml^Iy. 

They  further  return,  that  at  the  said  meeting  or  assem^ 
blj/y  a  charge  and  information  was  made  and  given  to  the 
said  Mayor  and  Aldermen  so  assembled,  agamst  the  said 
James  Sismey^  "  of  his  having  departed  from  and  left  the 
"  said  borough  and  the  liberties  thereof  as  aforesaid^  and 
*^  of  his  abiding  residing  and  dwelling  out  op  .the  said 
*•  borough  and  the  liberties  thereof  as  aforesaid^  contrary 
^'  to  the  duty  of  his  said  office,  and  to  the  great  dama^ 
^^  of  the  said  Mayor,  Bailiffs  and  Burgesses  of  the  said 
"  borough,"  as  a  reasonable  cause  for  the  remoroal  of  the 
said  James  Sismey  from  his  said  office. 

Whereupon  the  Mayor,  and  major  part  of  thS  Alder- 
men of  the  said  borough  so  then  and  there  assembled  as 
aforesaid,  did  tlien  and  there  duly  discharge  and  remove 
hhn  the  said  James  Sismey  from  the  said  place  or  office 
£  S088  }  of  one  of  the  Aldermen  of  the  said  lx)rough^  for  the 
CAUSE  aforesaid:  and  by  reason  thereof,  he  hath  ever 
since  remained,  and  still  is  and  continues  removed  and 
discharged  therefrom,  and  thereupon  they  can  not  restore 
him  Sfc.  as  by  the  writ  they  are  commanded. 

Mr.  Walker^  for  the  prosecutor,  objected  to  this  return^ 
as  bein^  insufficient. 

1st.  The  corporate  meeting  is  only  returned  to  be  as- 
sembled "  upon  due  notice :"  whereas  there  ought  to 
have  been  particular  notice  ;  as  it  was  not  upon  a  charter 
day. 

2d.  No  notice  was  given  to  the  person  removed  of  an j 
charge  upon  him. 

Sd.  Non  constat  that  the  corporate  body  heard  the 
charge,  or  determined  upon  it ;  or  that  it  was  determined 
at  all. 

4th.  Consequently,  the  amotion  of  this  gentleman  was 
irregular. 

6th.  No  neglect  of  duty  is  charged ;  only  that  he  ab- 
sented himselffrom  thejborough. 

Mr.  //i7/,  contra^  for  the  corporation. 

1st.  It  is  stated  particularly,  that  he  and  his  family 

totally  left  the  borough  without  intention  to  return  j  and 

•  Only  from     had  been  so  absent,  above  a  year  ♦.    This  is  a  good  cause 

SSJ^I^  of  amotion.    It  is  expressly  stated  «  that  otf  the  corpo* 
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SO^ 


*^  ration  (the  Mayor  and  Aldermen)  had  notice  of  a  cor-        1767. 

*'  pofate  meeting  to  do'ike  business  of  the  corporation,^^ 

It  IS  not  necessary  to  specify  the  particular  business  to  be         rex 

done.    It  would  be  extremely  inconvenient,  if  it  were  v. 

holden  necessary  that  every  corporator  must  have  par-    Leicester, 

ticular  specific  notice  of  every  single  business  that  might   mayor,&c* 

occur :  a  notice  to  each  member  "  to  meet  (o  do  the  busi-- 

*'  ness  of  the  corporation,"  is  sufficient.  Mr.  J  ustice  Et/re^s 

opinion  is  so,  in  the  case  of  Rex  versus  ( orporatton  of 

Carlisle  (See  1  Strange  385  :)  and  it  was  not  contradicted 

by  the  rest  of  the  Court. 

2d.  Regina  versus  Truebod^,  2  Ld.  Raj/m.  1275.  is  inr 
point — that  if  a  capital  burgess  leaves  the  borough  totally  y 
there  is  no  need  o( notice  to  him» 

5th.  In  the  case  of  Vaughan  versus  Lewis^  Carthexo 
227.  Holt  Chief  Justice  held  that  tl  e  not  inhabiting 
w  ithin  the  borough  is  a  good  cause  of  amovul.  The  City 
of  Exeter  versus  Glide,  4  Mod.  33.  IIoWs  Rep.  169.  and  [  2089  j 
12  Mod.  27.  S.  C.  (See  also  Rex  versus  Mai/or  Sfc.  of 
Newcastle^  (Mr.  Fetherstonhaugh^s  case,  JUL  1746,  and 
Mick.  1747.    21  G.  2.  B.  R.) 

Lord  Mansfield— This  man  had  not  totally  left  the 
borough.  There  is  no  pretence  to  support  this  return  : 
he  was  only  absent  ubonifour  months. 

Mr.  Justice  Yates  concurred.  The  cases  just  now 
cited  out  of  Lord  Raymond  is  in  point  against  the  return  *. 
How  can  the  corporation  know  his  intention  ?  liow  did 
they  know  "  that  he  did  not  intend  to  return  ?"  («)  He 
might  have  altered  his  intention. 

Lord  Mansfield — But  they  have  never  asked  him.: 
they  have  given  him  no  notice  of  the  charge,  (b)  There  is 
no  pretence  for  amoving  him. 
Per  Cur*. 

Return  disallowed  :  and  a  peremptory 
MANDAMUS  Ordered. 

Re>toration-Day  :  only  one  Judge  came  down.  It 
is  not  ususd  that  any  business  is  done  upon  this  anni- 
versary. 


•  The  words 
are—**  OUier- 
"  wise,  if  he 
"  only  left  the 
*'  borongh  a 
"  while,  for 
**  his  health^ 
"  sake,"  SlC. 


Friday,  S9th 
May  1767. 


(a)  They  might  know  it  from  his  declaration^  and  they 
have  sworn  it  as  appears  Ant.  2087. 

(6)  Notice  is  not  necessary,  as  was  adjudged  in  the 
case,  before  cited  from  Ld.  Raym.,  where  the  party  re- 
moved has  (as  was  there  returned)  quite  left  the  borough ; 
aod  the  return  is  as  to  the  point  of  leaving  the  borough  ; 
(to  as  to  be  out  of  summons),  was  as  strong  in  this  as  in 
that  case,  and  therefore  it  should  seem  that  in  such  a  case,, 
notice  is  not  necessary. 
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1767.  But  thii  being  the  last  Common  Paper^'Ddy^  one 

Jud^e  went  through  the  paper  i  otherwise^  the 

REX  parties  could  not  have  had  their  jitdgmenf^  Within; 

V.  this  Term. 

LCXCESTEIt, 
MAYOR^&C. 

Sainrday^oth  Rex  rcr5ttf  ^VfLHAM  DXvis  PiiiLLipg,  Esq.  Mayor  of 

M*y  ^^^'^^  Plymouth. 


InfonnatioD 
agains:  a  pub- 


MR.  Jltornei/'Gcneral  (De  Grey)  mbved  for  a  rule  toi 
be  made  upon  the  defendant,  to  shew  cause  why  an 
b^^ATAt"**  information  should  not  be  ff ranted  against  him,  «  for 
tdrnev  General  ^^  certain  misdemeanotirs  in  his  olKce  as  a  Justice  of  Peace 
ex  officio.         «  of  and  for  the  borough  of  Plymouth^  and  for  the  illegal 

**  and  false  imprisonment  of  Hugh  Smart,  William  Puckey^^ 
"  and  George  Lemon,  being  oflrcei^  of  his  Majesty'if 
^^  Customs,  and  in  the  due  execution  and  discharge  of 
^*  their  office."  (These  were  the  words  of  the  notice  of 
mption  given  to  the  Justice.) 
,  -After  Mr.  Attorney^Generalhud  opened  the  case — 

[  2090  ]        Lord  Mansfield  asked  him,    "  on  whose  behalf  he 
^^  moved  this." 

Mr.  Attorney  declared  that  he  moved  it  on  behalf  of  th^ 
Cbown. 

Ti^  hereupon — 

Lord  Maksfiel]>  rejected  the  itiotion;  declaring  that' 
he  would  never  grant  a  motion  for  an  information  applied 
for  by  the  Attorney  General  on  behalf  of  the  Crowm  ;  be-f 
cause  the  Attorney  General  has  himself  power  to  grant  ity 
if  he  judges  it  to  be  a  proper  case  for  an  information ;  and 
it  would  be  a  strange  thing  for  the  Court  to  direct  theit^ 
officer  to  sign  an  information  which  the  Attorney  General 
.  Slight  sign  himself^  if  he  thought  proper  ;  and  if  he  did 
not  think  it  a  proper  case,  it  would  equally  be  a  reason 
why  the  Court  should  not  intermeddle.  If  the  Attorney 
General  should  have  any  doubt  about  the  propriety  of  it^ 
he  mi^ht  send  to  the  magistrate  complained  against^  to* 
shew  him  catise  why  he  should  not  grant  it* 

He  said,  that  he  had  rejected  such  a  motlk)li  two  or 

three  times,  since  he  came  into  this  Court ;  it  Wtts  once 

denied  to  Sir  Uttcher  Norton,  when  he  was  Attorney  Ge^ 

^  V.  ante.         Beral  ;*  and  once  before  that ;  and  he  would  neVer  grant 

^.  1565.  it,  because  it  was  the  prdper  province  of  the  King%  At* 

tomey  General  to  do  it  himself,  instead  ofapplyingtathir 
Court  for  their  leave  to  do  it. 
Mr.  De  Grey  said,  it  was  out  of  respect  to  tbe  Coufly 
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(bat  the  application  was  made  to  the  Court,  instead  of  1767. 
using  his  own  power  of  doing  it  himself. 

LfOrd  Mansfield — If  it  appears  to  the  King's  Attorney  nzx 

General  to  1^  right  to  grant  an  information,  he  may  do  it  y. 

himself;  if  jbe  does  not  think  it  so,  he  cannot  expect  us  puillips, 
4o  do  it. 

AIOT^ON    DENIED. 


-ORex  ters,  Th.e  Inhabitants  of  JTarrow. 
nnHIS  was  an  indictment  for  not  repairing  a  high-  lodictm^nt  for 

^    way.  not  repairing 

The  INDICTMENT  sets  forth,  that  from  time  to  time,  highway^,  u^ 
mhereci  the  memory  of  man  is  not  to  the  contrary,  there  i^^tuJte.  ''^ 
was  and  yet  is  a  certain  ancient  and  common  King's  high*     r  aOQl  1 
y/rzj  leading  wwton  ihe  hamlet  o(  Roxeth,  in  the  parish     ^  -* 

pf  HarroWy  in  the  county  of  Middlesex ^  towards  and  unto 
the  ancient  market-town  o(  Brentford  in  the  county  afore- 
said, used  for  the  liege  subjects  of  our  said  Lord  the  King 
aad  his  predecessors,  witu  their  horses,  coaches,  carts 
and  carriues,  to  go,  return,  pass,  ride  and  labour  at  their 
will  and  pkasure  ;  and  that  a  certain  part  of  the  said 
Kin^s  highway,  situate,  l^ingund  being,  in  the  parish 
OF  Habrqw  aforesaid,  m  the  said  county  of  Middlesex, 
teodinRfrom  Rbxeth^place  house  in  the  ,5afd  Hamlet  of 
Itoxeih^  unto  a  certain  place  called  the  Stroud-Gate  in  the 
same  Hamlet,  in  the  said  parish  of  IlarroWy  containing  in 
lenfftb,  forty  poles,  and  in  breadth  eighteen  feet,  on  the 
S9th  day  of  ifovember^  in  the  sixth  year  of  the  reign^of 
our  Soyereign  Lord   George  the  Third,  now  King  of 
Great  Britain^  and  so  forth,  and  continually  from  thence 
until  the  day  of  the  taking  this  inquisition,  at  the  parish 
of  JSTcrrrtw  aforesaid,  was,  and  yet  is  yery  ruinous,  miry, 
deep,  and  in  such  decay,  for  want  pf  due  reparation  and 
amendment  of  the  same,  so  that  the  liege  subject^  of  our 
said  Lord  the  King,  could  not,  during  the  time  aforesaid, 
aor  y«t  can  there  go,  return,  pass,  ride  and  labour  with 
their  coaches,  carts  and  carriages,  as  they  used  and  stiU 
ought  to  do,  without  great  danger  pf  their  lives,  and  loss 
oftheir  goods ;  to  the  great  damage  and  common  nuisance 
of  all  the  liege  subjects  of  our  said  J^prd  the  King  through 
the  same  way  going,  returning,  parsing,  riding  and  la- 
bouring, ancl  against  the  peace  of  our  said  Lord  the 
KingTnis  crown  and  dignity :  and  that  the  inhabitants  of 
the  said  parish  of  Harrow,  the  common  highway  afore- 
said, being  in  decay,  and  out  of  repair,  of  right  ou^ht 
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1767.       to  repair  and  amend,  ^hen  and  so  often  as  it  shall  be  ne^ 

ccssiiry. 

REX  ^^  Monday  the  1 1th  of  this  month  of  May  1767,  a  mo- 

Y,  tion  was  made,  on  behalf  of  the  defendants,  in  arrest  of 

HARROW,    judgment ;  and  a  rnle  to  shew  cause. 

rSecsDuro.  '^^  objections  were — 1st.  That  it  is  laid  as  a  King's 

M40  *     highway  leading  from  a  Hamlet:  but  a  hamlet  is  less 

than  a  vill  or  town.  It  ought  to  be  laid  as  leading  from 
one  town  to  another.  Pdm.  389.  £o/e*s  case,  and  1 
Hawk.  P.  C.  c.  76.  p.  201.  ^1. 

Sd  Objection. — Tuis  is  an  indictment  fqr  not  repairing 
a  road  leading  from  the  Hamlet  of  Roxeth  ija  the  town 
of  Brentford  ;  yet  it  descril>e8  the  defective  pari  as  bein^ 

8 art  of  a  road  leading  from  Roxeth^place  house  inr  the 
[amlet  of  Roxeth^  to  the  town  of  Brentford.     Therefore 
the  Hamlet  itself  is  excluded^  by  the  former  expression  of 
[  3092  ]    *^  leading /rom  it ;"  but  the  latter  description  includes  it, 
•  N.  B.  P.  78    or,  at  least,  part  of  it.    2  Ro.  ♦  Abr,    Title  indictment, 
if  mUprioted     letter  M.  pi.  19.  is  in  point,  as  they  said. ' 
for  81.  T„  J.  Court  over-ruled  the  objections. 

They  held  it  sufficiently  described  by  saying  ^  that  it 
led  from  ^^  a  Hamlet ;"  and  they  saw  no  inconsistency  ia 
tbc  description  of  the  part  out  of  repair. 

It  was  observed  that  the  place  out  of  repair  is  not  de- 
scribed to  be  IN  the  Hamlet.  The  objection  proceeds 
wholly  upon  a  mistake.  The  indictment  does  not  say, 
^^  that  the  part  of  the  way  which  is  out  of  repair  is  in 
the  Hamlet  of  Roxeth .-"  it  says  that  it  is  "  in  the  parish 
•*  of  Harrow.*^  The  place  where  thev  take  up  the  road 
from  its  beginning,  is  indeed  described  to  be  in  the  Hamr 
let ;  and  so  is  the  place  where  they  kave  it :  but  it  may 
go  through  other  parts  and  places  which  are  not  within 
the  hamlet.  It  does  not  follow,  that  because  the  begin-: 
ning  is  in  the  Hamlet,  and  the  end  in  the  liamlet, 
therefore  no  intermediate  part  of  it  can  be  out  of  the 
hamlet. 
The  Hamlet  of  Roxeth  is  excluded,  even  upon  the  very 

Jrinciples  insisted  on  by  the  Counsel  for  the  defendants, 
or,  tue  words /ro;/i  Roxeth-place  house  to  Stroud*Gale^ 
which  are  both  of  them  in  the  hamlet,  exclude  both  those 
places  ;  and,  consequently,  exclude  the  Hamlet  in  which 
they  are  situated.  So  that  here  is  no  inconsistency  or  re^ 
pugnancy  upon  the  face  of  the  record. 

Per  Cur*,  unanimously — 

Rule  discharged. 
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Beckwith,  Esq.  vers.  Shorbi&e  and  Hatch.  Monday  ist 

'        ^  Juue  1767. 

THIS  was  an  action  of  trespass  for  entering  the  plain-  Involuntary 
tiff's  close,   with  gnns  and  dogs ;  and  killing  the  ^TjPJJfg^J^y 
plaintiff's  deer.     The  defendants  pleaded  ^'  not  guilty :"  but  not  a  vo- 
and  a  verdict  was  found  for  the  plaintiff,  with  30  s,  da-  luntaryone. 
mages. 

A  motion  bad  been  made,  on  behalf  of  the  defendants, 
.for  a  new  trial ;  as  the  Judge  who  tried  the  cause  (Mr. 
Baron  Adams)  was  of  opinion  that  the  Jury  ought  i?o^ 
to  have  found  the  defendants  guilty  ;  it  being  an  accident 
that  happened  without  their  intention,  and  contrary  to  their 
inclination. 

Upon  shewing  cause  against  a  new  trial,  Mr.  Serjeant     [  209S  ] 
JFAiWc^  argued  on  bfehalfof  the  plaintiff;  und  Sir  jRlrf- 
cher  Norton^  on  behalf  of  the  defendants. 

Upon  the  Baron*s  report  of  the  trial  and  evidence,  so 
far  as  it  related  to  a  new  trial,  it  did  not  appear  that  the 
Baron  had  directed  the  Jury  to  find  for  the  defendants; 
though  it  was  his  opinion  ^^  that  they  should  have  done 


so.'' 


The  Court  thought  that  in  cases  of  this  nature,  it.rvideVin.T. 
must  depend  very  much  upon  the  particular  circumstances  ^^I^^SR^^ 
appearing  in  evidence,  "  whether  the  persons  who  owned  (yOiJ^^Ol 
**  il^e  dogs  which,  in  their  company^   did  the  mischief, 
**  were  or  were  not  trespassers."     In  the  present  case,  the 
two  defendants  entered  with  guns  and  dogs,  into  a  close  of 
the  plaintiff's,  adjoining  to  his  paddock  ;  and  their  dog 

EuUcd  down  and  killed  one  of  the  plaintiff's  deer.     They 
aye  pleaded  ^^  not  guilty,"  to  the  trespass :  and  upon 
this  plea  of  '*  not  guilty,"  this  was  5!(^a>w/ evidence  to 

5>rove  them  trespassers.  Tiicy  were  not  going  along  a 
eot*path  ;  and  their  dog  happened  to  escape  from  them, 
and  run  into  the  paddock  and  pulled  down  the  deer 
against  their  will,  (which  Sir  Fletcher  Norton  had  repre- 
sented the  fact  to  have  been  ;)  nor  was  it  another  person's 
dog,  that  followed  them  by  chance,  (which  had  been  also 
represented  to  have  been  the  fact;  though  neither  of  these 
representations  were  verified  by  the  Judge's  report ;)  but 
it  was  their  own  dog ;  and  they  having  these  dogs  and 

Jpuns  with  them,  were  in  the  plaintiff 's  close,  and  no^  in  a 
oot-path.  The  J  ury  therefore,  who  were  to  jud^e  "  quo 
"  cmimo  they  entered  the  plaintiff's  close,"  considered  it 
as  an  intentional  trespass^  and  not  as  a  mere  involuntary 
accident :  and  the  Judge,  though  he  might  think  other- 
wise, did  not  direct  them  which  way  to  find  their  verdict; 
bat  left  it  to  them. 
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1767.  Lord  Mansfield  added,  that  the  damages  ^ere  so 

small,   thajt  it  was  not  worth   while  to  set  the  yerdict 

BECKWITH    aside  upon  payment  of  costs,  and  put  the  parties  to  the 
y.  expence  of  a  new  trial ;  tlic  play  woi|ld  not  be  worth  the 

saoADiKEy   candle. 

Mr.  Justice  Yates  answered  an  objection  of  Sir  i7f/- 
cher  Norton^Sj  "  that  the  proper  action  would  have  been 
^^  for  keeping  a  dog  used  to  bite  and  run  down  deer,  &c/* 
by  saying,  that  it  might  not  haye  been  in  the  plaintiff's 
power  to  prove  that :  it  might  probably  be  a  dog  that  the 
plaintiff  was  an  entire  stranger  to.  The  dog  belonged  to 
the  defendants  ;  and  it  wouU!  be  t6o  hard  to  put  this  proof 
of  his  ill  qualities  upon  ihcplamliff. 
£  9094  3  ^^*  Justice  Astox  mentioned  a  case  opposite  to  this 
subject ;  as  it  turned  upon  the  distinction  between  vobtn^ 
tarjf  and  involuntary  trespasses.  It  is  reported  in  the  ad» 
ditions  to  Lord  Chief  Justice  Popham*8  reports ;  it  is  in 
page  161.  Millen  versus  Fandrye — The  defendant,  with  a 
litUe  dog,  chased  the  plaintiff  s  sheef^  out  of  hb  ground 
(where  they  were  trespassing;)  and  droye  them  off  his 
own  ground.  They  went  into  another  man's  ground, 
which  had  no  hedge  to  diyide  it  from  the  defendanfs 
grounds,  which  were  contiguous.  The  do^  pursuedtbem 
into  ih^  other  man's  land,  so  next  adjoining.  The  de- 
fendant, as  soon  as  the  sheep  were  out  of  the  defendant's 
own  land,  called  in  his  do^,  tind  chid  him.  The  owner  of 
the  sheep  brought  an  action  of  trespass,  for  chasing  his 
sheep.  The  Court  gave  judgment  ^'  quod  Quarens  ml 
capiat  per  Billarfi ;"  oeiug  of  opinion  ^^  that  trespass  hiy 
'^  not  in  that  case :"  for,\hcy  held  it  to  be  an  inoolufdary 

[Qu.BoU  15,    trespass  ;  whereas  a  trespass  that  may  not  be  justifieo^ 

itf6f^'i^4i       ®*^8"^  ^®  b®  ^0'*^  vo/untari/j/.    They  thought  ne  miff ht 
f^P*  -J       lawfully  drive  the  sheep  out  of  his  own  land,  withliii 

dog ;  and  he  did  bis  best  endeavour  to  recal  the  dog, 
when  the  y  were  driven  out  of  it ;  but  the  nature  of  a  dcM^ 
is  such,  that  he  could  not  be  recalled  and  withdrawn  buo- 
denly  and  in  an  instant.  Therefore  trespass  did  not  lie 
against  him  f(^r  what  he  had  done. 

But  the  present  case  can't  be  considered  as  an  acciden* 
t^  in-voluntary  trespass. 

The  Rule  to  shew  cause.  **  why  the  verdict  should 
^  ^^  not  be  set  aside,  and  a  new  trial  granted,"  was 

DISCHARGED. 

The  End  of  Easier  X^rm  1767, 7  G.  3- 
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Rex  xers.  James  Owen  als'.  Dovajton.  Monday  ««(i 

June  1767. 

^HE  defendant  was  brought  into  Court,  upon  the  re«  Srfbtraction  of 
■*•   turn  of  a  writpf  Habeas  Corpus  directed  to  the  She-  titUes,  discus- 
riff  of  SArop^Air^,  and  also  to  the  keeper  of  the  gaol  of,  "®"®* 
and  for  the  said  county.     They  return  a  commitment  to 
and  detainer  in  the  King's  prison,  under  their  custody,  on 
3d  Mat/  last,  by  virtue  ot  a  certain  attachment  or  com- 
mitment undter  the  hands  and  seals  of  Thomas  Trevor  and 
William  Roberts^   two  of  his  Majesty's  Justices  of  the 
Peace,  for  the  said  county  of  Salop  ;  which  said  attach- 
ment or  commitment  is  in  the  words  and  figures  follow- 
ing; To  all  constables,  thirdboroughs,  and  other  his  Ma- 
i'csty*^  officers  in  the  county  of  Sahp^  and  also  to  the 
Lceper  of  his  Majesty's  gaol  for  the  saul  county — Shrop" 
shire  J  io  wit,  Whereas  the  worshipful  Richnrd  Smalbrokcy 
Doctor  of  Laws,  Vicar  General  and  Ofljcial  Principal  of 
the  Right  Reverend  Father  in  God,  Frederick^  by  divine 
permission,  bishop  of  Liclifidd  ?li\A  Coventry^  and  of  his 
episcopal  Consistory  Court  of  Lichfiehl^  lawfully  consti- 
tuted, hath  certified  to  us,  two  of  his  Majesty's  Justices  of 
the  Peace,  for  the  said  county  of  Salop^  under  the  seal  of 
his  office.  That  James  Owen  otherwise  Dovaston^  of  the 
parish  of  Westfelton^  in  the  county  of  Sqlop  and  diocese 
of  Lichfield  and  Coventry^  hath  disobeyed  and  contemned 
the  process  and  proceeuings  of  the  Ecclesiastical  Court 
of  Lichfield^  in  not  appearing  before  him,  his  Surrogate, 
or  other  competent  judge  in  that  behalf,  on  a  certain  clay, 
time  and  place  duly  appointed  for  his  said  appearance, 
(and  of  which,  personal  notice  was  given  to  him),  to  anr 
iwer  the  Reverend  Joseph  Dixoriy  Clerk,  Rector  of  the 
Rectory  and  Parish-Church  of  Westfehon  ator^^said,  in  a 
certain  cause  of  subtraction  or  non-payment  of  tithes  and 
oiher  ecclesiastical  rights  and  emoluments,  promoted  by 
Vol-  IV.  M 
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1767.        (he  said  Joseph  Dixon^  Clerk^  against  him  the  raid  ^Jamen 
Owen  otherwise  Dttvask)n,  and  hath  desired  our  aid  and 
REX         assistance  for  the  ordering  and  reforming  the  said  person^ 
V.  according  to  the  statute  of  27  //.  8.  f.  20.  in  that  case 

OWEN  OR     m.ide  and  provided,  and  confirmed  by  a  statute  of  2  &3 
DOVA8TON.    Ed.  6.  r,  13.     These  are  therefore  in  his  Maje»ly*s  name, 
[*2096  3     bf/ virtue  of  the  said  statute,  to  will  and  rcqnire  yon  or 
some  of  you,  that  you  forthwith  attach  or  cause  to  be  at- 
tached, the  body  of  the  said  James  Owen  otherwise  Do^ 
vastofij  and  him  deliyer  to  the  keeper  of  his  Majesty** 

faol,  for  the  said  county  of  Salop,  there  to  remain  tsAthout 
ail  or  tnainprize.  until  he  shall  have  found  suJfieiefH  stt* 
rety^  to  be  bounu  by  recognizance  or  otherwise,  before  us^ 
or  some  other  Justice  of  tne  said  county,  to  the  use  of  our 
Sovereign  Lord  the  King,  to  give  due  obedience  to  the 
process^  proceedinirs,  decrees  and  sent enees  of  the  eeelesiosli^ 
cat  Court  of  Lichfield  aforesaid.     Hereof  fail  not,  at  your 

Seril.     Given  under  our  hands  and  seals,  the  first  day  of 
lav,  &c.  &c.  &c. 

I^r  Fletcher  Nor'on  juid  Mr.  Ashurst,  on  behalf  of  the 
defendant,  insisted  that  this  commitment  was  illegal^  and 
took  several  objections  to  it. 

1  st  Objection.     It  professes  to  be  grounded  on  27  H^  8. 
•  V.SecL  1.      c*  20.*  which  statute  is  confirmed  and  enlarged  by  2&  3 

mateua,  must  be  taken  in.  The  *'  contempt,  contumacy, 
^^  or  disobedience,^'  mentioned  in  the  first  of  these  statutes 
is  explained  by  the  second  and  third  of  them,  to  be  a  con- 
tempt or  contumacy,  or  disobedience  aftea  sentence*  F# 
32.  H.  c.  7.  §  4.  and  2  &  3  Ed.  6.  c.  13.  §  13. 

There  never  was  an  instance  in  the  Ecclesiastical  Court 
of  a  proceeding  in  this  way,  upon  what  may  be  called 
mesne  process.  Their  method  is,  to  decree  against  the 
person ;  and,  after  sentence,  to  excommunicate  for  con- 
tumacy, in  not  obeying  the  sentence;  and  if  he  remains 
excommunicate  40  days  after  publication,  a  writ  dees* 
communicalo  capiendo  is  awarded  against  him. 

There  is  no  instance  in  this  Court,  of  such  a^oceeding 
upon  the  27  H.  8.  c.  20.  as  this  is.  None  of  the  officers 
ot  the  Court  remember  such  a  return  to  a  Habeas  Carpus. 
And  it  appears  by  the  4th  section  of  that  act,  that  it  was 
only  meant  to  be  temporary. 

The  ca^  of  Rex  versus  Sanchee  and  others,  Quakers, 

Molui^ind  reported  in  1  Ld.  Rat/m.  323.  ||  and  other  books,  was 

lloir!657.  .s.,c.  airgued  upon  difTerent  principles ;  it  was  argued  that  the 

Hii.  9  w.  3.     jurisdiction  of  the  Spiritual  Court  was  taken  away  by  7 

[  2097  ]     &  8  TV.  3.  c.  34.     That  case  shews  that  there  has  been  a 

proceeding  upon  this  act,  so  lately  as  in  King  William's 

time ;  and'  S7  //.  8.  c.  20.  was  then  considered  as  being 
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in  ffmii    Yet  in  tfaiCt  case,'  the  sUtutes  of  32  H.  8.  and  2        1767 
%L  S  Ed.  6.  were  not  taken  into  consideration* 

If  this  method  be  ie^l^  no  writ  de  excommunicato  capi'         uex 
tndu  will  ever  be  applied  for.     If  they  can  do  it  in  tnis  y. 

summary  way,  they  need  not  stay  forty  days  required  by     owen  oa 
S  &  3  Edm  6.  c.  id.  %  13.  . .  novASTON^ 

They  observed^  that  Dr.  Burn^  in  his  ecclesiastical     • 
law^'  Vol.  2.  p.  446i  (under  the  \rords  of  27  //.  8.  ci  20. 
*^  shall  have  power  to  attach,^')  refers  io  the  case  of  jReX 
versus  Sanchecy  in  i  Ld.  llni/m,  323 ;  but  seems  io  have 
fiMind  no  other  case  of  the  same  kind. 

id  Objection  to  the  legaliry  of  the  commitment  — The 
information  oujg^ht  to  have  been  apon  oath*  A  man  ought 
not  to  be  deprived  of  his  liberty  wilhimtanoath  :  whereas 
this  commitment  is  founded  upon  the  mere  certjficaie  of  the 
Ecclesiastical  Jud^e. 

3d  (  )bjecl  idii. — LJ  pon  a  wr  it  c/c  excomvi  unicaio  capiendo^ 
they  must  shew  precisely,  *'  that  tlie  Ecclesiastical  Court 
**  nave  jurisdiction."  Now  this  suit  is  only  alledgcd  to 
be  for  tithes  and  other  Ecclosiastical  dues :  whicli,  they 
said,  is  not  sufficient ;  and  cited  1  Ld.  Ratjm,  323.  th6 
case  of  the  Quakers  before-mcntionod. 

4th  Objection. — The  Justices  ought  to  have  convened 
4he  party  Ijefore  them,  in  order  to  have  atFordi'd  Iiim  an 
opportunity  of  giving  security  ;  but^  instead  of  that,  he 
was  carriea  directly  to  prison,  without  being  pcnnitted  to 
give  bail,  (which  they  said,  was  offered.) 

5th  Objection. — The  certilicate  is  improper,  for  want 
of  reciting  **  that  the  Bishop  was  out  of  the  iJiocesc  :" 
for,  otherwise^  the  certiOcatc  ought  to  have  been  b^  the 
Bishop. 

6th  Objection. — The  certificate  does  not  import  to  be  a 
request.  The  jurisdiction  of  the  Justices  cannot  vest, 
without  an  information  and  request ;  both  are  necessary. 
And  no  requisition  shall  bo  preswiwiL  The  certificate 
goes  no  further  than  that  the  man  did  not  appear. 

Mr.  Mortonj  contra^  had  begun  to  answer  these  objec- 

tMNlS — But 

Lord  Mansfield  declared  himself  to  be  very  clear     r  2098  ] 
upon  this  matter. 

The  statute  of  27  77.  8.  is  not  repealed.  That  statute 
and  the  statutes  of  32  11.  8.  and  2  &  3  Ed.  6.  are  dvDerso 
imiuitu :  the  latter  do  not  mean  to  repeal  the  former. 

The  otKcers  of  this  Court  not  remembering  any  instance 
in  thisCourt  of  such  a  rctuni  to  a  writ  of  liaheas  Corpus^ 
is  nothing  at  all.  It  is  probable  that  the  person  attached 
always  gave  bail,  whenever  any  such  case  happened ;  and 
did  not  apply  for  a  Habeas  Corpus^  at  all. 

As  to  proceedings  in  the  Ecclesiastical  Court — There 
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1767.        is  no  reason  to  complain  of  the  manner  in  if  hich  the  pern 

sons  who  claim  the  tithes,  have  proceeded.     They  have 

BEX         chosen  the  easier,  quicker,  and  cheaper  method,  instead 

V.  of  taking  that  utrhich  was  the  most  vexatious,  dilatory  and 

OWEN  OR     expensive. 

novASTON,        If  the  statute  of  27  /?.  8.  is  not  repealed,  then  consider 

what  is  the  construction  of  it.  The'contenipt  is  in  non* 
appearance  to  the  suit  instituted  in  the  Ecclesiastical 
Court.  The  Ecclesiastical  jud^  has  certified  this,  under 
bis  seal  of  office ;  and  hath  desired  the  aid  and  assistance 
of  the  Justices. 

It  is  objected  that  here  is  no  information  on^oaih — ^But 

■  lirhy  is  there  need  of  an  information  upon  oath  of  the  pro* 

ceeding  of  a  Court  ?  The  Ecclesiastical  Court  are  to  make 

information  and  request  i  and  then  they  are  to  have  thii 

assistance  from  the  Justices. 

As  to  the  form — It  is  '^  in  a  certain  cause  of  subtrac** 
<^  tion  or  non-payment  of  tithes  and  other  Ecclesiastical 
^^  rights  and  emoluments.'*  This  is  said  to  be  an  tmcer'9 
taintv  in  the  demand  ;  and  that  it  may  perhaps  be  a  suit 
for  (demands  not  within  the  jurisdiction  of  the  £cclesiasti« 
qal  Court. 

In  Rex  versus  Sanchee,  reported  in  1  Ld.  Raym.  323^ 
the  Court  were  in  the  right,  to  lay  hold  of  the  nicest  ob« 
jections,  in  a  case  circumstanced  as  that  case  was.  But 
there,  it  was  expressed  in  the  disjunciroe^  ^^  tithes  or  other 
*'  Ecclesiastical  duties :"  this  is,  ^'  tithes  and  otherJ*^ 
So  that  it  clearly  appears  that  the  Ecclesiastical  Court 
A(Zfif  jurisdiction  in  the  present  case,  as  to  the  tithes. 

This  seems  a  much  better,  easier,  and  shorter  method 
than  the  other.     This  is  only  a  bailable  process,  to  appear 
[  S099  ]    and  submit  to  the  jurisdiction.     It  is  a  demand  of  a  few 
shillings.     And  the  man  is  no  Quaker. 

Therefore  this  man  ought  to  be  admitted  to  bail. 

Mr.  Justice  Yates  concurred.  As  to  information  wid 
request  being  both  of  them  requisite — Here,  the  Justices 
acted  merely  ministerially.  The  contumacious  person  is 
to  be  attached,  and  to  remain  in  ward  till  he  shall  have 
found  sufficient  security.  The  act  of  ^  JI.  8.  c.  20. 
.  ought  to  be  taken  disjunctively — "  information  or  request.'^ 
This  act  relates  only  to  mesne  process ;  and  though  the 
first  words  are  ^^  make  information  and  request;  yet  in 
two  subsequent  parts  of  it,  the  words  are  ^^  such  iniorma- 
tion  OR  request,'*  in  the  disjunctive. 

This  is  a  much  shorter,  easier,  and  better  method  of 
proceeding,  thaa  that  of  excommunication  ;  it  does  not 
harass  and  oppress  ;  but  only  requires  giving  security. 

Here  is  an  express  request  statied  upon  this  return ; 
though,  perhaps,  the  £c<^sia8tical  Judge's  mere  ^ejiding; 
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ibe  certificate  might  Well  enough  be  considered  as  a  re*        1767* 
^uest  to  give  the  aid  and  assistance  directed  by  the 
istatute.  bex 

It  lay  npon  the  party  attached,  to  offer  his  bail ;  if  he  v. 

iiad  a  mind  to  give  any.  owen  on 

Most  clearly,  the  commitment  b  Itgal:  the  man  must  dovastok. 
give  bail. 

Mr.  Justice  Aston  fully  concurred  in  omnibusy  for  the 
seasons  already  given.  And  as  to  the  continuance  of  the 
act  of  27  If.  8.  The  sutute  of  2  &  3  Ed.  6.  expressly 
Kiys* — <^  That  not  only  the  said  Acts  made  in  the  said  •  seeihe  Pre- 
*'  S7th  and  33d  years  of  the  reign  of  the  said  late  king,  ambkofit. 
**  JI.  8.  concerning  the  true  payment  of  tithes,  and  every 
^'  article  and  branch  therein  contained)  shall  abide  and 
*^  stand  in  their  full  strength  and  virtue/  but  also — be  it 
•'  further  enacted,  &c." 

Mr.  Justice    Hewitt  expressed  some    doubt.      He 
thought,  the  statute  of  32  jW  .  8.  seems  to  mean  to  give  ^[]   '  '^^ 
the  same  remedy  to  /iay-impropriators,  as  27  H.  8.  gave  fc*  .     ^ 
to  Ecclesiastical  persons.   Therefore  it  seems  constructive  X«^ jv^ 
of  27^.  8.  and  consequently,  they  should  be  both  con*     ^^*-^ 
strued  alike. 

The  statute  of  2  &  3  Ed.  6.  h  13.  says,  that  suits  for 
withholding  tithes  shall  be  in  the  Spiritual  Courts  only ; 
and  gives  them  power  to  excommunicate,  after  sentence^     r  2^00  ] 
for  not  obeying  their  sentence. 

But  32  jSr.  8.  does  not  give  the  same  remedy  as  27  //. 
8.  does  ;  unless  the  former  be  construed  agreeably  to  the 
latter;  which  latter  expressly  says,  that  "  after  defini* 
*^  tive  sentence^^^  such  application  may  be  made  to  the 
Justices  (§  4.) 

Therefore  be  had  some  doubt  ^^  whether  this  is  a  pro- 
^*  per  proceeding  under  the  27  H.  8."  as  it  is  before  a 
definitive  sentence. 

He  remarked  also,  that  it  did  not  very  clearly  appear 
"  that  the  parties  dwelt  in  the  county."  Whereas  the 
27  H.  8.  gives  the  jurisdiction  only  to  two  Justices  of  the 
Peace  of  the  Shire  where  the  offender  dwellethJ*^ 

Affain,  the  suit  is  only,  generally,  '^  for  subtraction 
*^  of  tithes:"  but  it  does  not  appear  that  these  tithes 
mrise  wiiuiN  the  parish,  or  were  due  to  Joseph  Dixon^ 
as  the  Rector  of  it.  Whereas  the  power  of  convening 
the  offender  before  the  Ordinary  is  given  to  the  Parson, 
Vicar,  Curate,  or  other  partt/  aggrieved;  and,  conse- 
quently,  so  also  is  the  remedy  annexed  to  it ;  m.  the  de- 
manding the  aid  of  the  Justices  of  Peace. 

Therefore  he  was  not  fully  satisfied  that  the  proceeding 
was  to  be  defended  under  27  H.  8*  and  wished  it  might 
be  farther  considered. 

M3 
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1767.  The  Court,  thereupon,  were  about  iq  order  it  tqstaiul 

over,  upon  Mr.  Justicb  Hewitt's  doubts. 
REX  But  Sir  Fletcher  Norton  chose  to  give  bail,  now  ;  n^r 

1-.  ther  than  risk  being  too  liite  for  a  motion  which  he  in** 

OWEN  OR     tended  to  make  against  the  Justices,  for  the  manner  of 
DovASTOK.    their  acting  in  this  ^tfair. 

A  RECOGNIZANCE  was  accordingly  (aken  from  the 
defendant  with  two  sureties,  agreeable  to  the  re- 
c]uisition  of  the  statute;  the  principal,  being  bou  ml 
in  £5.  and  each  surety  in  90sJ  (the  yalue  of  the 
tithe  being  very  small,  not  exceeding  15s.) 

AViiEREUPON  the  defendant  was  discharged  ou(  of 

^U§TODY, 


TneM^srssd  Clayton,  the  \  ounirer,  cfr^acs  Andrews. 

June  1767.  '  ^     ' 

r  2101  1 

Execntingcoo.  A  SSVMPSITj  for  non*perforroance  of  a  contract  for 
triMtts forgoods  ^^  sale  of  corn.  **  Non-assumpsit y^  pleaded.  On  a 
sutai^'f  ^  ^^'^^^  ^^  Sussex  Assizes,  a  verdict  was  found  for  the  plain* 
frauds.  ^  ^^^9  subject  to  the  opinion  ^f  tl^is  Court,  upon  the  fol- 

lowing case  and  question. 

The  defendant,  on  Idth  October  1706,  ajscreedto  deliver 
one  load  and  a  half  of  wheat  to  the  plaintiff,  mtkin  three 
weeks  or  a  month  from  the  said  agreement^  at  the  rate  of 
twelve  guine<i8  a  load^  to  be  paid  on  delivery:  which 
wheat  was  understood,  by  both  parties,  to  l)e  at  that  time 
withrashed.  I^o  pqrt  of  the  said  whcsit  so  ^o.ld  was  de^ 
tivaed;  nor  aiiy  money  paid  by  Way  o(  earnest  for  the 
same ;  nor  any  memorandum  thereof  made  in  writing. 
And  "  whether  this  agreement  be  within  the  statute  of 
"  frauds^^^  is  the  qqestion.  V.  29.  c.  2.  r.  3.  ^  17.  which 
enacts  •'  that  no  contract  for  the  sale  of  any  goods  wares 
^'  or  mcrchandi^s,  for  the  ])ricc  of  JQIO.  sterling  or  up- 
*^  wards,  shall  be  allowed  to  be  good  ;  except  the  buyer 
"  shall  accept  part  of  the  goods  s6  sold,  ahd  actnalljf 
*^  receive  ihe  same ;  or  give  something  in  eaFnest ;  ot 
^'  that  some  note  or  mcmonindqm  qf  it  ii|  writing  be  made 
*^  and  signed.-' 

(Mr.  Baron  Smi/lhcy  \yho  tried  the  cause,  thought 
this  case  to  be  like  that  of  Towers  versus  Sir  John 
Osborne^  in  I  Strange  506.). 

155, 2H.  Bi.  Lord  Mansfield  directed  the  Cpun^l  for  the  defen- 
ds 67,7  Durn.  dant  to  l>egin. 

p*'wni".^^V      ^^^'  ^^'''*^^'>  ^^^  ^^®  defendant,  having  finished  what  h^ 

ci».  Temp.        liad  to  say — 

KiDg4i,  42,         Mr.  Ilarver/  was  beginning  for  the  plaintiff:  when 

Corny.  3oiJ} 
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Lord  Mansfield  stopt  him ;  saying  the  case  was  clear :        17G7. 
that  case  in  1  Sir.  506.  of  Towers  versus  Sir  John  Os- 
borne,  Hil.  8  G  I.  at  GuildhaU,  before  Pratt  Chief  Jus-    clayton 
nice,  is  directly  iq  point.    There,  the  defendant  t>espoke  v. 

a  cnariotj  and  ivhen  it  was  niadc,  refused  to  take  it,  andeews. 
And  in  ai)  action  for  the  value,  it  was  objected,  that  they 
should  prove  something  giyen  in  earnest,  or  a  no(e  in 
writing  5  since  there  was  no  delivery  of  any  part  of  the 
goods.  But  the  Chief  Justice  ruled  it,  not  to  be  a  cnse 
within  the  statute  of  frauds ;  which  relates  only  to  con- 
trapts  for  the  actual  sale  of  goods,  where  the  buyer  is 
immediaieiy  answerable,  without  time  given  him  by  spe«>  r  2102  1 
cial  agreement,  and  the  seller  is  to  deliver  th?  goods 
immediate/^, 

Mr.  Justice  Yates — That  clause  of  the  statute  relates 
only  to  executed  contracts,  Here,  wheat  was  sold  ;  to  be 
delivered  at  9l  future  time.  It  was  unthrashed  at  the  time 
when  the  contract  was  made :  therefore  it  could  not  be 
delivered  at  that  time.  The  case  mentioned  out  of  Sir  [BqllfBO.} 
John  Strange  is  in  point. 

Mr.  Justice  Aston  concurred ;  and  added,  that  the  case 
in  I  Str.  506.  has  always  been  considered  as  an  authority 
|n  point,  upon  questions  of  this  kind. 

Per  Cur\  unanimously — 

Ordered  that  the  Postea  be  delivered  to  the  plaintiff 
or  his  Attorney. 


Rex  x)cn?i/5  Justices  of  Cornwall, 

AMOTION  was  made  by  Sir  Ff etcher  Norton  Mr.  Dun^"  Sessions  oaash^ 
ningy  and  Mr.  Lucas^  to  quash  an  order  of  the  Quar-  ing  an  order, 
(er-Sessions  of  the  county  of  Cornwall^  made  for  quash ini^  ^s^m^^y^  ^ 
a  rate  made  for  tiie  relief  of  the  poor  of  the  borough  of  reason. 
St.  IxeSy  in  that  count;;^* 

But,  on  lK»ing  asked  "  what  was  their  objection  to  the 
^*  Order  of  Sessions;"  they  could  only  assert  "  that  the 
"  original  rate  was  a  good  rate,  and  ou^xht  not  to  have 
^*  been  quashed  :"  but  they  complained  that  by  the  con- 
duct of  the  Justices  at  Sessions,  they  were  precluded  from 
taking  any  ;7ar//ei///ir  exceptions  to  the  Order  of  Sessions; 
in  as  much  as  the  Sessions  had  only  quashed  the  rate 
iff  general  J  without  giving  any  reason  at  all  ichj/  they  did 
80,  or  even  hearing  any  objections  that  could  have  been 
made  to  it. 

The  Court  were  uuanimously  of  opinion,  that  they 
pould  liot  be  let  in,  to  make  a  motion  to  quash  this  Order 
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1767.       of  Sessions  :  for,  the  jiirisdrction  vras  vested  in  the  Ses- 
sions ;  who  were  not  obliged  to  grot  any  reasons  wbj  they 
KEX         quashed  it.     It  was  left  to  them,  to  exercise  their  discretion 
^'  upon  the  appeal  t  they  have  done  so,  and  have  quashed 

CORNWALL.  ^i,e  f3^^ .  ^^xA  tlicy  can  not  be  compelled  to  specify  the 

reasons  upon  which  they  have  quashed  it. 
[  2103  ]         Sir  Fletcher  Norton  still  urged,  that  if  the  original  rate 
should  appear  to  this  Court  to  be  a  good  one,  tb«y  ougHt 
to  confirm  it. 

But  he  was  answered  by  the  Court,  that  the  Sessions,  Xa 
whom  the  power  of  judging  upon  it  was  delegated,  have 
Guashed  it ;  and  there  appears  no  ground  to  suppose  that 
tiicy  have  determined  wrong.    Therefore 

Take  nothing  by  the  motion,  (h) 


Friday  Mtii        Janssen,  Bart.  Chamberbin  of  Lcmdon,  vers.  GtREEN. 
June  irer.  '  ' 

WhatpenoDi    HpHIS  was  an  actioti  for  a  forfeiture  on  6  Ann^  c.  Iff. 
decined  Slock     X    ^  5,  for  having  acted  as  a  Broker^  without  being  ad- 
(M^to  Bank      mittcd  so  to  do  by  the  Court  of  Mayor  and  Aldermen, 
stock.  Vide  That  stattite  enaets  **  that  evety  such  person  so  offend^ 

®»^'  ^*^lji      **  ing  shall  forfeit  and  pay  to  the  use  of  the  said  Mayor 
c.  to.  .  S4wi     4^  j^j  Commonalty  and  citizens,  for  every  such  offence, 

**  the  sum  6{  j625.  to  be  recovered  by  action  of  debt,  in 
♦^  the  name  of  the  Chamberlain  of  the  said  city.'* 

The  declaration  charges  divers  instances  of  his  acting  as 
a  Broker:  to  which  he  pleaded  the  general  issue. 

The  point  reserved  at  the  trial  was^  *^  whether  a  per- 
**  son,  who  for  brokerage  and  hire,  negotiates  and  con* 
*^  eludes  bargains  for  stocksj  is  a  Broker  within  6  Arm. 
<'  r.  16." 
Mr.  JByre,  Recorder  of  London^  for  the  plaintiff — 
The  Act  o(S  Sr  9  fV.  3   c.  39.  "  for  restraining  the 
<^  number  and  ill  practice  of  Brokscctand  Stock-jobbers," 
recites  the  inconveniences  of  the  mfmber  of  such  Brokers 
and  Stock-jobbers  increasing  very  much :  and,  to  prevent 
such  inconvenience  and  their  ill  practices,  it  enacts  that 
00  person  whatsoever  shall  act  as  a  Broker,  directly  or 
indirectly,  within  the  bilb  of  mortality,  till  he  be  first 
admitted,  licensed,  approved  and  allowed  of  by  the  Lord 
Mayor  and  Court  of  Aldermen  of  the  City  of  Londonm 
upon  such  certificate  of  their  ability  honesty  and  good 


(a)  There  is  iioChiag  in  this  casej  for  the  law  wai  long 
before  settled  accoiding  to  it.  * 
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£imc,  as  hath  been  usual ;  under  a  penalty  of  jgSOO. 
That  Act  contains  several  other  regulations  i  but  it  was 
only  tempornry,  for  three  years.  After  its  expiration, 
the  sixth  of  j4nn.  was  made :  which  gives  them  the  power 
and  profit  df  admitting  Brokers.  These  therefore  are 
the  same  sort  of  Brokers  as  are  the  subject  of  the  former 
Act. 

Mr.  Wallace,  conlroy  for  the  defendant^  argued,  that 
the  defendant  has  not  acted  as  a  Broker^  within  the  sixth 
of  Am. 

The  1  Jiac.  1.  c.  SI.  describes  a  Broker,  and  delSnes  n 
Broker  to  be  a  person  acting  between  merchants  or 
tradesmen,  in  making  and  concluding  bargains  concerning^ 
their  wates  and  merchandizes,  and  monies  io  be  taken  up 
by  exchange.  But  this  man's  act  of  negotiating  contracts 
for  stfuJcs  between  one  and  another,  lot  brokerage  and 
hire,  is  not  within  that  description. 

By  the  last  clause  of  8  iS;*  9  W.  3.  c.  33.  Brokers  of 
Stock,  though  admitted  according  to  that  Act,  were  pro* 
hibited  (for  a  limited  time)  from  dealing ;  unless  they 
should  have  a  licence  from  the  Treasury.  And  it  extencls 
to  stocks  then  existing :  the  words  are — ^^  securities  upon 
**  any  fund  or  funds  granted  by  Parliament."  Whereas 
this  stock  IS  subsequent  both  to  8  4*  9  W.3.  and  6  Arm. 

Lord  Mansfield — Is  not  Sir  John  Barnard* s  Act*  to  •  V.  ro.  2.  c. 
prevent  stock-jobbing,  decisive  of  this  question  ?  It  di-  ••*^* 
tects,  that  *^  every  Broker,  ox  other  person  who  shall 
"  negotiate  or  act  as  a  Broker,  receiving  broker^c  in  the 
^^  buying  selling  or  otherwise  disposing  of  any  of  the  said 
^^  pablic  or  joint  stocks  or  other  public  securities,  shall 
'^  keep  a  book,  which  shall  be  called  the  Broker'* s  book.'* 
Can  any  words  more  strongly  express  what  the  Parlia* 
ment  meant  by  a  Broker  ? 

Mr.  Justice  Yates — The  Court  will  follow  the  par- 
liamentary idea  of  a  Broker :  and  Sir  John  Barnard* s 
Act  ('<  to  prevent  the  infamous  practice  of  stock-job-     * 
*'  bing,*')  18  conclusive  as  to  their  idea  of  a  Broker.     It 
•bo  appears,  from  the  statute  of  10  Ann.  c.  19.  sect.  181 . 
The  two  other  Judges  concurred. 
Lord  Mawsvield— The  case  of  a  merchant  who  acts 
by  comnisiion  from  a  correspondent  abroad,  mav  be  a 
mffncnt  case :   but  here  is  nc^ing  in  the  case  before  qs, 
to  distingaish  this  commission  from  common  brokerage. 

Per  Cue*,  unanimously —  ^ 

PosTSA  to  be  delivered  to  the  plaintiff* 


i 


eio5 
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•  V,  ante, 

E>.  1026. 
t  Done  in 
tjectment,  2 
5tr.2106.] 


BosEWELL  versus  Irish, 

I^R.  Cox  moved,  on  behalf  of  the  defendant,  that  the 
•^*-'-  plaintiff,  being  gone  to  reside  abroad,  and  having 
left  no  effects  in  En^and^  miffht  give  Becuriiv  for  the 
costs  J  in  case  of  a  verdict  qr  juagment  fop  the  de&ndant, 
But 

The  Court  were  clear  that  it  was  altogether  cc^ntrarj 
to  rule* ;  and  had  been  denied  over  and  over  t. 

Mr.  Justice  Aston  said  that  he  had  taken  so  many  notes 
of  the  refusal  of  suoh  motions,  that  he  ha4  caas^  tq  take 
any  more,  as  being  a  point  fully  settled. 

Mr.  Justice  Yates  also  mentioned  a  very  strong  case, 
where  it  was  refused,  though  it  appeared  that  Peter  Min^ 
gottij  the  plaintiff,  lived  totally  in  Itafyy  and  never  meant 
to  come  to  England.  He  said,  it  vfas  clogging  the  course 
qf  justipe. 

Ppr  Cur\  unanimouslj — 

^O^^ON   BCNIBDt 


Dcf^padant 
on  an  attach- 
ment must  an- 
swer interro- 
fatpricf,  and 
cannot  come 
in  and  conlem 
hl9  cpntempt. 


8106  ] 


I 

Kex  versus  Edwards,  and  Symonds,  Cler]^^ 

(S  C.  1  Bl.  637.) 

l^fl'R.  Morton  and  Mr.  ITiurhw^  on  behalf  of  the  de* 
-^^  fendants  who  were  charged  with  a  contempt,  moved 
that  they  might  come  in  personally  and  acknowkdge  the 
contempt;  without  answering  the  inlarogatories  which 
were  exhibited  against  them. 

The  contempt  charged  upon  them  was  their  not  obey- 
ing a  mandamus  to  sign  a  poor-rate ;  and  their  keeping 
out  of  the  way,  to  prevent  being  obliged  to  do  so: 
which  offence  they  were  ready  to  acknowtedgCy  and  sub^ 
n)it  to  be  punished  for,  in  such  manner  as  the  C^ourt  should 
think  proper. 

They  cited  1  Strange  444.  Rex  versus  Barber;  where 
the  defendant  objected  to  answer  an  improper  question 

Eut  to  him  :  and  the  Court  ordered  (he  interrogatory  to 
s  suppressed.  They  cited,  as  in  point,  a  case  of  Rex 
versus  Burridge^  9  Cr.  1.  in  this  Court;  where  they  said 
the  defendant,  before  answering  interrogatories,  came  in 
and  confessed  the  charge  ;  and  the  Court  imposed  a  fine 
upon  him.  And  they  said  it  was  reasonable  and  proper 
to  admit  a  person  charged  with  a  contempt,  io  come  in 
and  confess  it  iinmediately.    Improper  interrogatories 
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may  be  offered  ;  which  the  Counsel  have  no  opportunity        1767. 
to  see ;  and  the  defendants  may  therefore  be  drawn  in,  to 
charge  themselvc:^  criminally.     What  pan  they  do  more         rk:^ 
than  confess  the  charge?  v. 

Sir  Fletcher  Norton^  for  the  prosecutor,  said  {they  were    edwards 
charged  with  much  more  jthan  had  been  represiented :         and 
they  are  charged  not  only  with  the  Act,  but  also  with     syMONps. 
.doing  it  out  of  corrupt  motives. 

The  Court  were  clear,  this  motion  onght  not  to  be 
granted.  The  attachment  i^  to  brin^  them  into  Court,  to 
answer  to  interrogatories  to  be  exhibited.  There  is  no- 
thing to  plead  guilty  to,  till  the  interrogatories  hve  filed: 
neither  are  they  in  contempt  till  reported  so.  THere  is 
nothing  appearing  to  the  Court  at  present,  whereupon  iq 
ground  a.  judgment  or  fine  or  any  punishment. 

As  to  the  case  of  Rex  versus  Burridge — such  a  case 
qaust  have  been  by  consent* :  or  else,  it  can  not  be  law.     *  I  find  acaM 

tf  of  Rex  V.  Bar- 

ridge,  amongst  my  Note  of  Trinity  Term  1724,  10  G.  1.  B.  B.  when  an  attachment  wai| 
granted  against  him.  And  the  same  case  i»  reported  in  S  Ld.  Kayni.  1364,  and  in  8  Moii, 
^io.    But  I  ean  find  nothing  about  tliis  conttasiou  before  answering  iuterrogatorics.^g) 

Per  Cvr\ 

Motion  denied. 


Rex  versus  Tarrant. 

f\N  shewing  cause  why  an  information  should  nqt  be  j  ^       ., 

^^  granted  against  an  overseer  of  the  parish  of  Hcwishy  granted  against 

for  procuring  one  Richard  Few^  a  poor  man  of  the  parish  Overseers  for 

of  tVilcot,  to  marry  Elizabeth  Sxcanton  a  single  woman  ""Pj^«P«^  ««»">- 
with  child  of  a  bastard  \  in  order  to  get  the  bastard  set- 
tled in  the  parish  where  (he  husband  was  settled — 

The  Rule  was  made  absolute  for  an  information. 


Cg)  iS.  C.  Str.  593. — This  case  was  in  effort  over-ruled 
on  the  principal  point  in  Str.  JOOl,  t|ie  Court  disliking 
the  granting  the  attachment  in  that  case ;  and  perliaps, 
though  it  ppn't  appear  by  the  Reports,  the  impropriety 
of  having  granted  any  attachment  at  all,  might  be  the 
reason  why  tlie  Court  discharged  the  party  attached 
without  examining  him  on  interrogatories. 

Note. — That  these  kind  of  motions  have  been  lately 
often  refused  in  cases  attended  with  the  like  circuiiistanqes 
as  those  in  which  they  used  to  be  granted,  and  the  Connsel 
have  been  told  to  prosecute  by  indictment^  sec  6  Durn^ 
630, 


nun 
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iiuHPHAY  versus  Lbite. 


titdl  excepted 
to,  may  apply 
fbranexone- 
tetur. 

[♦2107  ] 


[8.  C  Sayer, 
68.] 

•  1  have  a  full 
note  of  this 
cited  case,  by 
the  name  of  , 
Tubb  V.  Tubb. 
It  wju  bail  in 
error.    Digh- 
ton  was  ex- 
cepted to :  Le- 


Leper  became 
insnfficient. 
'Whereupon, 
the  defendant 


♦T^TR.  Hotchkins  had  moved  to  stay  proceectings  a^inst 
-^^-••one  of  the  bail,  who  had  been  excepted  to,  and  con-* 
sequently  had  not  justified ;  but  had  omitted  to  get  his 
name  struck  out  of  the  bail-'piece.  He  came  verj  late 
with  this  application ;  viz.  afler  two  Scire  faciases^  and 
Nichils  returned  to  them.  However,  the  Court  gave  him 
a  rule  to  shew  cause. 

Mr.  Lucas  now  shewed  cause,  on  behalf  of  the  plaintiff* 

Mr.  Justice  AsTo  If  remembered  atid  cited  a  case  of  * 

Clement  versus  Tuhb  and  Leper  versus  Tubby  in  S6  C  2. 

on  Mr.  ForcTs  motion^  on  behalf  of  Dighton^  who  had 

been  excepted  to,  but  his  name  remained  upon  the  bail-' 

Siece.    Mr.  Ford  cited  a  case  oft  WiLkinson  versus 
iOmax,  ^^  that  if  bail  is  objected  to,  and  so  does  not  jus-. 
^'  tifj,  but  his  name  is  not  struck  out  of  the  bail-piece^ 
per  was'added,  ^^  be  shall  not  be  considered  as  remaining  liable :  and  it 
in  his  stead.      <<  is  time  enough  for  him  to  apply,  when  he  first  finds 
*       *  "  himself  attacked.'^    Therefore  an  ejronere^i/r  was  en- 

tered against  Dighton :  though  he  did  not  object  till  he 
was  attacked. 

in  error,  on 

affirmance  of  his  judgment,  proceeded  against  Dighton.   Upon  which,  Mr.  Ford  moved  to 
strike  Dighton's  name  out  ot  the  recognizance, 
t  N.  B.  liic  case  cited  by  Mr.  Ford  nas,  according  to  my  note,  jENkinson  v.  Lomax. 

Mr.  Justice  Yates  said,  there  was  anoldcase^  ^^that 
<^  a  bail  who  was  excepted  to,  and  had  not  justified,  must 
^^  apply  in  proper  time^  to  have  his  name  struck  out  of 
**  the  bail-piece." 

But  in  P.  4  G,  3.  in  a  case  of  Fulk  versus  JStVJt.  upoa 
Mr.  ^5Ai/r5^'5  motion,  to  stay  proceedings  against  tae  nrst 
bail,  who  had  not  been  struck  out  of  the  bail-piece, 
though  he  was  excepted  to,  and  had  not  justified ;  it  was 
thought^  that  whilst  his  name  remained  on  the  record^ 
the  proceedings  could  not  regularly  be  stayed  ;  and  tbere^ 
fore  the  Court  advised  Mr.  Ashurst  to  change  his  mtitioa,^ 
lEUid  move  "  to  enter  an  exoneretur  nunc  mo  tuncJ* 
Whereupon,  he  accordingly  moved  it  so :  nna  I  suppose 
it  was  so  done ;  though  I  know  nothing  further  of  it^  than 
what  I  have  mentioned. 

Per  Cvr\ 

On  payment  of  costs,  let  an  exoneretur  be  entered^ 
nunc  pro  tunc* 
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Goodwin  versus  Gibbons,  one  &c. 

♦  4  FTERtwo  verdicts  for  the  plaintiff,  the  defendant  jnlyir^. 
-*  ^   had  moved  for  another  new  trial.    It  was  an  action 
of  trespass :  and  the  trials  had  been  in  Chester.  ^®  wSTtoL 

The  defendant  was  an  Attorney.     At  the  first  trial  the  no|roiiod  to 
Jury  found  that  he  had  acted  beyond  his  office  and  au-  refoacancw 
tbority  or  his  duty  as  an  Attorney ;  and  gave  a  verdict  ^lQtf%o  -i 
for  the  plaintiff:  which  verdict  was  set  aside,  and  a  new     L  ^^^'^  J 
trial  granted.     The  second  verdict  was  also  found  for 
the  plaintiff,  which  second  verdict  was  now  prayed  to  be 
set  aside  also ;  and  a  third  trial  was  prayed.     A  rule 
was  made  upon  the  plaintiff,  to  shew  cause. 

Upon  shewing  cause,  Mr.  Morton's  report  was  read ; 
and  the  question  was  much  litigated :  but  it  is  not  necefrr 
sary  to  specifjr  the  particulars ;  because  only  the  general 
doctrine  laid  down  is  meant  to  be  here  taken  notice  of. 

Lord  Mansfield — There  is  no  ground  to  say  tliat  a 
new  trial  shall  not  be  rranted  after  a  former  new  trial  has 
\)een  once  granted  before. 

There  is  an  indejip^to  a  report-book  ♦,  which  mistakes  •  i  imiiKMcliii 
a  decisive  particular  reason  in  a  particular  case,  for  a  LnriSip 
OBNERALme.  See  Modem  Cases,  index,  under  the  word  meant  6th  M*» 

M  trial  "  ^^^'*  -where 

..  .^        «,.  theludeXMjt 

— <<  After  a  Tnal  at  Bar,  a  new 'Ksl  denied.*    Seif^ 

But  there  is  no  such  general  rule  as  has  been  sup* 
posed.  A  new  trial  must  depend  upon  answering  the 
ends  of  justice. 

However,  in  the  present  case,  he  said,  he  did  not  see 
any  reason  for  a  new  trial.  He  observed  that  here  is  no 
question  of  right,  nor  any  great  value :  and  upon  the 
whole,  he  was  clear  that  no  new  trial  ought  to  be  granted. 

Mr.  Justice  Yates  was  clear,  that  a  second  new  trial 
might  be  granted,  as  well  as  a  first,  if  the  reasons  for 
granting  it  were  sufficient. 

But  he  also  thought  that  in  the  present  case,  there  was 
no  sufficient  reason  for  granting  one. 

Mr.  Justice  Aston— The  case  of  Gxmnne  versus  Poole  [  gl09  ] 
daP.  in2  Lutw.  935.  which  cites  OUiet  and  Besscz/^s 
case  in  Sir  T.  Jones  314.  does  not  contradict  the  posi- 
tionr— *^  that  an  Attorney  may  exceed  his  authority  and 
^^  jurisdiction ;  and  if  he  actft  so  with  bis  knowledge, 
^^  may  be  guilty  as  a  trespasser."  And  the  case  of  mo* 
ravia  versus  Sloper  et  al\  in  C.  B.  Comyns  574.  recog* 
nizes  the  doctrine  ^^  that  in  justifying  under  the  process 
^^  of  an  inferior  Court,  it  is  necess^y  to  shew  it  to  be 
^*  within  the  jurisdiction." 


^lio 


1767- 

GOODl^IN 

V. 
GIBBONS. 


[See  6  0nm. 
«45,  413, 
3  Wits.  316. 
antS061.] 
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Upon  the  'whole  circumstances  of  this  case,  he  con- 
curred, that  no  new  trial  ought  to  be  granted; 

Mr.  Justice  Hewitt — If  an  Attorney  knows  that  the 
case  is  out  of  the  jurisdiction  of  the  inferior  Codrty  I 
think  he  will  be  answerable  r  cfspeciallj,  if  he  knows  it 
clearly.  Here,  he  did  know  it^  And  besides  this,  the 
Jury  have  fotlnd  that  he  even  went  bet/ond  and  oid  o/his 
duty  as  an  Attorney. 

The  granting  a  new  trial  a  secoftid  time  must  depend 
upon  the  circumstances  of  the  case :  'tis  very  difficult  to 
lay  down  any  certain  rule.  Indeed,  if  two  or  three  juries 
have  determined  upon  (he  same  point  and  the  same  cir<* 
cumstances,  it  may  be  a  matter  ot  difrcretion,  not  to  grant 
a  new  trials  but  to  leave  the  matter  at  rest. 

Upon  the  circumstances  of  the  present  case,  no  new 
trial  ought  to^  be  granted. 

Per  C\ik\  unanimously — 

The  Rule,  to  shew  cause  why  there  should  not  be  a 
new  trial,  was  discharged. 


Frtd  «sr  3d  Julj 
X70t» 


Mayor  of  Norwich  versus  Berry,  Great. 
(S.  C.  1  BL  636.) 


lefre  corpo- 
rmte  offices. 


[  2110  3 


I 

Ao  titoraey  is  fT^HIS  was  an  Section  for  a  penalty  of  40y.  for  the  breach 
notluUcto        L    of  a  by-law.  [ 

The  declaration  stated  the  constitution  of  the  corpora- 
tion ;  which  was  incorporated  by  a  charier  of  King  Heriiy 
the  fourth,  with  a  power  io  make  by  laws.  The  Charter 
impowers  them  to  choose  a  fit  and  proper  person  io  be 
Sheriff  S^c.  The  corporation  made  k  by-law^  which  is 
particularly  set  forth  in  the  declaration,  and  whereof  the 
validity  was  not  contested,  imposing  a  penalty  of  40^. 
upon  every  member  of  the  corporation  duly  elected 
Snerifl,  who  should  refuse  to  take  the  office  upon  him. 
The  declaration  then  shews  a  due  election  of  the  defendant 
to  be  Sheriff.;  a  due  notice  to  him,  of  such  his  election  ; 
and  an  absolute  refusal  by  him,  to  serve  and  execute  the 
said  office.  It  likewise  states  an  oath  which  he  was 
obliged  to  take,  '^  to  serve  the  office,  and  to  submit  to 
**  the  penalties  &c.'* 

The  defendant  pleads,  that  he  is,  and  was  at  the  time  of 
his  election  io  the  Shrievalty,  and  has  continued  for  twenty 
years  last  past,  an  Attorney  of  the  Court  of  Common 
Pleas  at  Westminster ;  and  that  he  has,  during  all  that 
time  practised,  and  dill  does  continue  to  prac  i  ise  as  such; 
and  that  by  the  ancient  custom  of  that  Court,  time  out  of 
mind  used  and  established,  no  Attorney  of  the  said  Court 
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ikall^  during  the  time  of  his  acting  as  such^  be  drawn  or        1767« 
compelled  &c.  &c. :  and  so  pleads  his  privilege  in  due 
form.     He  then  shews  that  the  oath  of  office  of  Sheriff  re-  mayor  of 
quires  hb  residence  at  Norwich^  daring  his  Shrievalty :    morwicm 
which  is  incompatible  with  his  necessary  attendance  at  v* 

IFesiminstcr,  in  the  Court  of  Common  Pleas.    He  shews      9BKBT« 
proper  notice  given  by  him^  of  this  his  excuse  and  the 
thuse  of  his  refusal  to  take  upon  himself  and  serve  the 
office  I  and  he  concludes  with  justifying  such  refusal. 

The  replication  avers  that  he  was  resident  at  Norwich^ 
at  the  time  when  he  was  first  admitted  an  Attorney  of  the 
Court  of  Common  Pleas ;  and  had  been  so  for  many  years 
before  that  time  :  and  that  being  an  inhabitant  and  house' 
keeper  in  Norwich,  he  was  admitted  an  Attorney  of  the 
Common  Pleas. 

The  defendant  demurred  to  this  replication  :  and  the 
plaintiff  joined  in  demurrer. 

The  QUESTION  was,  "  whether  a  corporator  resident  in  [See  sDnni; 
"  the  corporation,  and  afterwards  hacoming  und  be]ng  378,  post. «!i77, 
•*  admitted  an  Attornet/  of  one  of  the  Superior  Courts  in  Trem.°P?c! 
^'  Westminster" H all ;   and  after  such   admission,  duly  517.] 
"  elected  SAm^  of  such  corporation  ;  U  pririleged  from 
"  serving  the  said  office." 

Mr.  Ashurst,  on  behalf  of  the  defendant,  argued  in  the 
first  place,  that  his  being  resident  at  Norwich  is  out  of 
the  case;  because  it  appears  upon  the  pleadings  ^' that 
•^  he  has  been  a  practising  Attorney  of  the  Court  of 
**  Common  Pleas  for  the  last  twenty  years :"  and  there* 
ibre  the  place  of  his  residence  is  totally  immaterial. 

If  an  Attorney  lays  his  venue  in  Middlesex ,  it  shall  not     [  2111  J 
be  changed  on  application  by  the  defendant,  on  account 
of  his  residence  in  the  country:  provided  lie  continues 
apractiser.     Pope  et  Ux\  versus  Redfearne  Un\  SfC. 

H.7  G.3*.  •Vantc 

He  is  understood  and  supposed  to  be  attendant  upon  the  p. $027,(011 
Court ;  whether  he  in  fact  is  so,  or  not.  the  last  day  of 

Having  laid  this  point  aside,  as  beir\g  out  of  the  case —  Hilary  Terin 
The  general  question  is,  '*  whether  an  Attorney  has   ** 
"  this  privilege,  or  not." 

This  is  the  privilege  of  tlie  Court ;  not  of  the  Attorney 
himself. 

The  form  of  the  writ  of  privilege  shews  this  :  the  form 
of  the  writ  plainly  considers  it  as  such.  And  numerous 
are  the  cases  where  privilege  has  been  allowed  :  Prouse's 
ease  in  Cro.  Car.  3S9.  An  Attorney  was  elected  G?w- 
stable;  but  discharged  from  executing  the  office :  so  also 
in  JVioy.  112,  Coi'fier^scsisc.  In  George  Fewoi/e's  case, 
Cro.  Car.  11.  He  had  been  pressed  for  a  soldier;  and 
the  writ  of  privilege  was  granted.    In  the  case  of  Jona^ 
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1767.        (/lan  Evingdon,  an  Attorney,  2  Str.  1 143 — ^hc  was  sum* 

moncd  on  the  London  Militia,  and  exempted :  so,  in 

MAYOR  OF    Heaion's  case,  2  Barnes's  Notes,  p.  33,  1st  edit.  •  M.  14, 

NORWICH    C  2,  He  had  his  writ  of  privilege  to  excuse  him  from  ser* 

^'  ying  in  the  trained  bands  of  the  City  of  London.  And  there 

BERBY.      18  a  precedent  of  the  like  kind  in  the  Officina  Brevium 

]t9^tJmu^  164.  and  another  in  o.  174.    In  Stone's  case,  1  Fentt.  16, 

29.  who  was  a  copynolder  of  a  manor,  and  the  homage 
had  chosen  him  Collector  of  the  Lord's  Rent  for  the  year 
following;  his  privilege  was  allowed.  So,  iii  the  case 
of  bailiff  of  a  borough,  {Ojficina  Breviumy  166;)  or  a 
mayor  of  a  borough  (Officina  Brevium^  174,)  a  writ 
shall  issue.  ErAnmqn*s  case,  above-mentioned,  cites  the 
two  precedents  ofOfficvrM  Brevium^  164  and  174 ;  and 

♦  Pf  37.  in  4to  recognizes  them. 

*  «^o-  Ed*t.  I  ^ame*s  Notes  29 1  st  edit,  t  Swnour  Richmond's  case 

I— he  had  been  elected  bailiff  of  Abingdon  in  Berks :  tht» 
Court  refused  to  set  aside  the  writ  of  privilege  which  he 
bad  obtained ;  and  3aid,  the  corporation  must  act  at  their 
peril. 

It  appears  by  Evingdoh*s  case  in  Sir «/.  S.  1 143.  and 
by  1  Lev.  265.  Stone's  case,  that  the  power  of  serving, 
[  2112  ]     hy  deputj/  makes  no  difference. 

However,  this  office  can  not  be  served  by  deputy. 

Here,  the  Sheriffs  swear  '^  that  they  or  one  of  them 
shall  ^'  be  resident  at  Norwich  during  the  time  of  their 
<*  being  Sheriffs."  And  the  nature  of  the  ojfftce  of  Sheriff 
requires  personal  attendance. 

if  it  be  objected,  **  that  he  was  a  corporator  at  the  time 
"  when  he  was  admitted  an  Attorney  — this  is  no  crime 
in  itself ,  nor  is  it  one,  with  respect  to  the  corporation. 
Upon  his  admittance  to  be  an  Attorney  of  C.  B.  the  SU'^ 
perior  privilege  of  that  Court  attached:  and  the  Court  of 
Common  Pleas  has  a  right  to  require  hi^  attendance  there, 
upon  his  public  duty,  in  preference  to  that  of  a  member 
^  pf  a  private  corporation. 

Mr.  Wall  ace  y  contra  j  for  the  corporation  of  Norwich. 

By  the  charter  o(  H.  i.  the  corporation  are  to  havt^ 
Sheriffs. 

The  privilege  of  an  Attorney  shall  not  protect  a  cor* 
porator  from  accepting  and  executing  the  office  of  She-- 
riff;  which  he  is  under  a  prior  obligation  to  accept ; 
and  was  so,  long  before  his  admission  to  be  an  Attorney 
of  C.B. 

In  1  Ld.  Raj/m.  29.  Rex  8f  Regina  versus  Larwood 
-^it  is  ,  laid  down  bv  Lord  Chief  Justice  Holt  and 
Sir  Giles  Eyre^  ^^  that  no  man  can  be  exempt  front 
**  the  office  of  Sheriff,  but  by  Act  of  Parliament  or 
"  Letters  Patent."    In  proof  whereof  arc  cited— Soril 
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43.  Herbert  Pelham's  case;  and  9  Co. 46.  b.     The  Earl        1767. 
of  Salof)\^  rase. 

Dr.  ieeV  case,  who  was  chosen  expenditor  of  Romney*  mayor  of 
Marsh;  and  the  case  of  a  High  Constable  who  was  ex-  nq&WIcKi 
empted  from  being  collector  for  the  poor,  during  his  office  y. 

of  Hi/rh  Constable,  in  Sir  Thomas  Jones  ^S.  and  Alderman       BUAT* 
Ahify^s  case,  in  Cro.  Car.  585.  and  Sir  William  Jones  462, 
who  being  an  Alderman  oi  London^  was  discharged  from 
serving  the  office  of  constable  for  his  parish  in  Essex ; 
may  all  seem  to  be,  in  some  degtee,  authorities  lu^ainst  me. 

Bui  .these  were  inferior  offices.  So  also  was  Evingdon^s 
case,  in  %  Str.  1 143. 

^  As  to  Officina  Brevium  166, 174*.  The  two  precedents  *J^-^-  Th« 
cited  from  tbenCe  are  no  authorities.  They  are  no  settled  ^^^^  l^oA- 
determinations  ;  the  writs  issued  of  course,  cina  Brevium 

+There  is  no  writ  of  privilege  for  Attornies,  in  the  regis-  JT*  *"  ^  ^* 
ter,  as  to  serving  offices  ;  they  are  only,  as  to  suits,  f?211?  l' 

The  office  of  a  SnerifF  is  superior  to  that  of  an  Attorney.     L  •* 

Bj/  entering  into  the  corporation,  he  obliges  himself  to 
bear  all  the  offices  of  it,  to  which  he  may  be  in  future 
elected  :  and  here  he  b  also  bound  to  it  by  his  oath  as  a 
coruorator. 

Though  an  Attorney's  privilege  is  the  privilege  of  the 
Court  to  which  he  belongs;  yet  the  Attorney  may  wave 
it.  So,  where  he  is  co-defendant  or  co-obligor,  he  loses 
his  privilege. 

He  is  therefore  bound  to  bear  this  office,  in  common 
with  the  other  cititens  of  Norwich. 

Mr.  Ashursty  in  reply — This  question  is  between  the 
corporation  and  the  Attorney,  about  a  mere  corporate 
office :  it  is  ito^  a  question  of  prerogative  of  the  Crown, 

The  superiority  or  inferiority  of  the  office  is  not  the 
question  :  the  question  is — '^  whether  the  Court  of  Com* 
^<  mon  Pleas  are  to  lose  the  public  service  of  the  Attornejr 
««  or  not." 

His  obligation  and  oath  to  the  corporation  must  be 
confined  to  such  offices  to  which  he  is  properljg  eligible. 
His  incapacity  to  execute  it  arises  upon  his  be^ng  admit'^ 
-ted  as  an  Attomev  of  the  Common  Pleas ;  which  was  no 
crime  in  hira :  and  if  it  was  W  crime,  he  cannot  be  thereby 
liable  to  a  forfeiture. 

An  Attorney  can  not  be  properly  said  to  wave  his  pri-* 
vilege.  If  it  docs  not  judicially  appear^  tjie  Co^rt  can 
MtiL  indeed  talK  n.otice  .6f  it :  but  if  it  does  judicially  ap 
pear,  (|ie  Couit  mfiy  totorpose. 

If  an  Attorney  is  joined  with  others  as  a  defendant,  they 
cuUKit  all  huwe  priv^c^t  a«4  therefore  he  lopes  his; 
hrraaftf  atf  must  wot  il)  ox  nonfi. 

Vot.  IV.  N 
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MAYOR  OP 
NORWICH, 
T. 
•BURT. 


Lord  Mansfield,  after  stating  the  case  minutely^ 
said  the  question  is  very  properly  put,  upon  this  records 

I  own,  that  on  a  former  motion  relating  to  this  contest, 
I  thought  it  hard  that  an  Attorney  shoold  become  a  mem- 
ber of  a  corporation,  and  enjoy  all  the  benefits  and  advan- 
tages accruing  from  his  being  a  member  of  such  society  ; 
and  yet  avoid  the  burthetis  and  troublesome  offices  which 
[2114]  the  other  members  of  the  same  society  or  corporation 
were  obliged  to  submit  to  and  underga.  I  own,  this  ap- 
peared to  me  to  be  unreasonable,  when  the  matter  was 
first  brought  before  the  Court,  upon  an  application  for  an 
information  against  this  same  defendant,  for  refusing  to 
take  the  office  upon  him :  I  had  a  strong  prejudice  against 
this  claim  of  exemption  from  it,  upon  tiie  reason  of  the 
thing,  on  ihe  first  view  of  the  question. 

But  upon  looking  into  the  cases,  and  hearing  the  argu- 
ment of  the  present  case,  1  think  it  is  too  late  to  recur  to 
principles,  in  the  light  wherein  I  had  considered  the 
matter.  For,  the  privilege  insisted  upon,  as  the  ground 
of  exemption,  is  the  privilege  of  the  Court :  and  the  cases 
cited  in  support  of  it  are  very  strong  ;  particularly,  the 
case  of  Evingchnj  which  relates  to  his  exemption  from 
being  on  the  militia,  a  service  concerning  the  general 
public  safety  of  the  kingdom. 

I  lay  a  great  stress  upon  the  two  precedents  of  near  a 
century  and  *  a  half  ago,  and  no  instance  in  contradiction 
to  them. 

The  case  of  a  Sheriff  of  a  county  at  laige  may  possibly 
be  a  different  case.  But  I  know  that  Barristers  are  con- 
sidered as  exempt  from  serving  that  office :  and  an  At?- 
torney  might  perhaps  have  the  same  reason  to  object  ta 
it :  though,  indeed,  that  is  not  a  case  so  likely  to  happen. 

Prouse^s  case  (in  Cro.  Car.)  is  very  strong:  for,  tnere 
the  obligation  to  serve  the  office  arose  from  the  tenure  of 
his  houses  ;    and  he  had  bought  seven  houses  in  the  viH 
where  he  was  elected  tithing-man. 

The  oath  ^^  to  serve  the  office  and  to  submit  to  penat 
<^  ties,'*  is  only  to  be  understood  oi  such  as  he  is  ifof 
excused  from  serving.  And  the  oath  of  residence  in  Nor- 
wich is  incompatible  with  his  attendance  at  Westminsiery 
in  the  Court  of  Common  Pleas. 

Therefore  it  is  now  a  settled  point.  The  Attorney  ought 
to  have  his  privilege  allowed. 

Mr.  Justice  Yates — If  he  had  left  off  his  business, 
his  mere  remaining  on  the  rm  would  be  no  exemption  to 
him. 

But  it  appears  upon  this  record,  ^^  that  he  is,  and  has 
^^  for  twenty  years  continued,  an  acting  Attorney  of  the 

Court  of  Common  Pleas.'' 


*  Officina 
Breviiim  164 
Sc  174. 


it 
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'This  is  not  a  contest  merely  between  t)ie  city  of  AV-        1767. 

fcicA  and  this  man.     It  is  a  contest  between  the  city  of 

Norwich  and  the  Court  of  Common  Pleas.     It  is  the  pri-    mayor  of 

vilegc  of  the  Court  that  is  here  in  question.     It  has  ex-    nobwich, 

istra  as  long  as  the  Court ;  and  the  Crown  could  not^  by  v. 

a  charter  granted  to  a  corporation^  take  it  away*  bury. 

The  Court  must  have  ministers;  the  atiornies  ate  its 

ministers. 

The  inferior  duty  to  the  corporation  must  grive  way, 

where  it  interferes  with  the  superior  duty  to  the  Court  and 

to  the  public* 

The  cases  of  Stone  and  of  Prouse  are  very  strong.  The 

general  usage  of  the  kingdom,  or  the  particular  custom  of 

a  town,  shall  not  take  away  this  privilege. 

By  the  charter,  the  corporation  arc  to  choose  a  fit  and 

proper  person.     This  man  is  not  so. 

The  oath  of  the  corporator  must  be  confined  to  due 
elections^  and  to  persons  not  having  a  lawful  excuse.  This 
man  has  a  lawful  eil:cuse.  An  attorney  shall  be  exempt 
from  all  offices  incompalible  with  his  attendance  in  his 
Court.  The  interest  of  the  kingdom  is  concerned  in  this« 
The  King  cannot,  by  a  local  charter,  take  away  this  pri- 
vilege- Art  attorney  has  this  privilege,  because  he  is  ^ 
bound  to  attend  the  Court,  of  which  he  is  a  minister ;  he  is 
intitled  to  this  privilege,  as  much  as  he  is  to  that  of  not 
being  called  out  of  his  Court  by  a  suit  brought  against 
him  in  another  Court.  And  as  he  is  obliged  to  this  atten- 
dance on  the  Court  of  Common  Pleas ;  therefore  he  is  not 
within  the  bye-law,  which  makes  his  attendance  requisite 
in  another  place  ;  for,  he  cannot  be  neceissarily  attendant 
in  both  places  at  the  same  time. 

Mr.  Justice  Astox — If  he  had  left  off  practice,  it  had 
been  quite  another  case.  In  the  case  of  Burji/  versus  iV/fly- 
nard  Clarke,  £sq.  who  had  been  an  attorney,  and  had  left 
off  business,  and  would  have  set  up  his  privilege  ;  there 
was  produced  a  rule  of  I65iy  "  that  an  attorney  not  act- 
"  ing  for  a  year,  (unless  hindered  by  sickness,)  shall  lose 
**  his  privilege.*'  The  name  continuing  on  the  roll  sig- 
nifies nothing. 

But  whilst  he  does  continue  to  practise,  the'privilege  ^^of 
"  not  being  drawn  from  attending  his  Court,"  is  as  old 
as  the  Court  on  which  he  is  attendant.    The  Officina     [  2116  J 
Brevium  shews  it  as  far  back  as  the  time  of  King  James 
the  First. 

The  privilege  is  instituted  for  the  sake  of  the  suitor, 
'*  thiit  the  attorney  in  his  cause  shall  not  be  drawn  away 
"  from  his  Court,  which  it  is  his  duty  to  attend."  There- 
fore a  superior  or  an  inferior  office  makes  no  difference,  in 
Riy  opinion. 

N2 
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Mi".  Justice  Hewitt-— 'The  privilege  ot  the  city  of 
Norwich  is  much  more  recent  thilA  thi&  privilege  claimed 
as  an  attorney.  The  former  is  only  since  the  time  of  II» 
4.  But  the  privilege  ot  the  Ck)urt  of  C.  B.  is  imtnemoriai^ 
An  attorney  is  not  to  be  drawn  away  from  his  attendance 
on  bis  Courts  Iq  attend  ant  other  offices  whatsoever.  So 
says  the  writ  itself;  and  the  cases  which  have  been  cited^ 
shew  it.     Stone'' s  case  and  Prouse^s  case  are  strong. 

The  coses  do  not  enter  into  anv  priority,  or  mquire 
when  the  person  became  privilegea  :  thej  ail  look  at  the 
circumstances  of  the  partj  at  the  time  of  his  being  re« 
quitted  to  execute  the  ofiice  put  upon  him. 

Therefore,  upon  all  the  cases  considered^  I  think  this 
attorney  is  intitled  to  his  privilege. 

Per  Cur\  unanimously^^ 

JUDGIIENT  for  the  DCFSKbANt. 


%^^^h^  ^fix  versus  SuTTONi 

July  1767, 

Indictment  for  ^tR  Fletcher  Norton  moved  to  quash  an  indictment  for 
hi"'tbe  d*  ■  *  ^^^^^^^^  ^^  keeping  a  house  (near  lEpsom)  for  inocu* 
mnrred  to  not  hiting  for  the  smalUpox.  The  case  of  KeX  versus  Wil» 
Quashed;  flier  and  Nicholsj  in  Easter  Term,  6  Gi  3.  in  this  Court, 

was  cited ;  and  another  case  or  twd  were  hinted  at,  where 

rules  had  been  made  to  shew  catise. 
But  per  Cur\ — You  must  demur ;  we  do  not  of  coarse 

Stash  indictments  for  nuisances^  upoin  motion.     We  have 
ought  of  this  :  we  arc  not  bound  to  quash  this  indict- 
ment on  motion.    You  must  demur. 

Motion  denied. 


[  2117  J 

Satarday,  4Ui 
Jdly  1767. 
Original  cause 
of  action  being 
iioder  a£lO, 
bail  is  hot  re« 
qnir<^d  in  an 
auction  vpon 
tliejlid)»$liedt 
recovered. 
[See  5  Burr. 
S660.  3  Vin. 
416»  contra  4 
Duni570.] 


Belither  versus  Gibbs* 

♦^NHl2  defendant  had  moved  to  be  discharged  on  tomwum 
^  bail;  and  had  obtained  a  rule  to  shew  caiise  why  he 
should  not  be  so. 

The  question  was,  ^'  whether  the  plaintiff  in  an  actioM 
^^  of  debt  upon  a  judgment  for  uj^wards  of  jglO.  can  k<dd 
^^  the  defemlant  td  special  bail,  uiihis  Courts  where  tlie 
^^  original  csLVLse  of  action  was  under  £l6.  hut  the  jadg^ 
^^  ment.  by  the  addition  of  costs^  exceeded  £K)/' 

Sir  Fletcher  Norton^  on  behalf  of  the  tiUttntift  skewed 
cause,  upon  the  last  day  of  last  temi,  why  llici  aefeodaol 
should  not  be  discharged  on  common  bail. 

^e  observed  that  the  two  Courts  of  Kinir'sBM^  aaS 
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Common  PleB«  differ  in  their  practice.     C.  5.  lipid  to        1767. 
special  txiil,  In  such  cqs^s  ;  /}.  R.  accept  common  bail. 
And  he  argued  in  favour  of  the  practice  pf  the  Court  of   ^^ith^^ 
Common  Pleas^  V. 

Costs  are  damages.    It  is  one  entire  judgn^ent ;  ai)d  it      gibbs. 
paust  I^  one  entire  execution. 

Mr.  Davenport,  contra,  rejied  on  the  practice  of  this 
Court ;  argued  that  it  was  right  and  reasonable ;  and 
cited  the  ca^es  of  Gammage  versus  fVatkin,  P.  7  O.  9\ 
B.  /?.  9  Sir.  075.  and  Rohmsotr  Un\  8^c.  versus  Niccolk, 
Tr.  10  ^S- 11  G.  2.  B.  R.  2  Str.  1077.  strong  in  point,  In 
the  former  of  those  two  cases,  the  debt  was  three  guineas ; 
but  the  costs  swelled  it  to  jjgl4  10^.  Here  the  original 
debt  was  only  £3.  9s.  6d.  but  by  the  addition  of  costs, 
it  is  swelled  up  to  £li>  But,  as  the  original  demand  did 
not  require  bail,  the  addition  of  costs  will  not  alter  the 
pasc. 

Lord  Mansfield— 'Tis  pity  that  the  two  Courts  should 
difier  in  their  practice  upon  an  Act  of  Parliament.*  There  •  V.  it  Q.  %. 
is  reaK>n,  I  think,  to  lean  against  requiring  bail  on  the  c.«9.M« 
action  of  debt  on  judgment,  wnen  it  could  not  be  required 
in  the  original  action. 

In  error,  brought  upon  an  action  of  debt  on  judgment, 
the  action  of  debit  on  the  judgment  follows  the  nature  of 
the  original  action  ;  and  yet  bail  shall  not  be  required  on 
bringing  a  writ  of  error  upon  the  judgment  ol)taincd  in 
the  action  of  debt  on  the  first  judgment.  This  was  so  [  2118  j 
settled  in  the  case  of  Bidleson,  Esq,  Administrator^  8fc. 
versus  ffTij/tef,  Esq.  Tr,  4.  G.  3.  in  this  Court.  (  V.  antCy 
Vol.  3.  p.  1345.) 

Mr.  Justice  Aston — The  practice  of  this  Court  is 
more  in  favour  of  liberty,  than  that  of  the  Common 
Pleas. 

Lord  Mansfield  said,  there  should  be  a  uniformity 
ly;tw.eea  the  two  Courts.  And  he  recomMieuded  it  to  Mr. 
Justice  Aston,  io  take  a  note  of  this  matter,  and  talk  with 
the  Ji^ges  of  C.  B.  about  it.  IjLe  pbscrved,  that  the 
sabWi  ^iil  get  nothing  by  this  Courtis  not  holding  to 
bail;  because  the  plaintiff  will  bring  his  action  in  the 
Court  wKere  he  can  hold  the  defendant  to  bail ;  so  th^t 
ihe  de&ndaixt  will  not  be  at  all  jceliev^  from  fiadiii^  ^pe- 
pifd.liail,  i^hen<he  suit  may  as  well  be  brought  iu  thi^ 
Court  which  does  require  it,  as  in  that  which  does  nut. 

Cur*.— It  is  settled  in  this  Court,  '^  tliat  common  bail 
'^  should  be  accepted ;!!  and  we  must  keep  to  our  own 
rule. 

The  RULE  was  therefore  made  absolute,  ^^  that  the 
defendant  be  discliar^cAd  upon  common  bail." 

■     N  3    • 
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1T6T.  Note — The  Court  took  the  proper  methods  'of  ob» 

taining  a  uniformity  of  practice  in  the  two  Courts^ 
BELiTHBR  for  the  future,  and,  in  consequence  thereof, 

^*  Lord  Mansfield  now  declared  the  result  of  a  confe* 

OIBB8.       rcnce  thev  had  had  with  all  the  Judsres  ;  which  he  shortly 
expressed  in  the  words,  or  to  <he  effect  following—^ 

I  have  laid  this  matter  before  all  the  Judges.  Tliey  all 
think  02/r  practice  to  be  the  more  reasonable,  and  more 
agreeable  to  the  Act  of  Parliament ;  and  I  belies  the 
Court  of  Common  Pleas  will  alter  their  practice. 


Monday  6th  R^]^  versus  Eyres  and  Bond,  Manucaptors  of 

July  1767.  „  ' 

Hounccl. 

The  Kini^  only  rilHlS  recognizance  had  been  forfeited  ;  a  Scire  facias 
■3™*i!^  ^^^  brou/2:ht  upon  it ;  and  a  Levari  facias  issued  ;  and 

a  foSiSdTe-    ^'^^  Sheriff  returned  £20.  letied  of  the  goods  and  chattels 
cognizance.      of  Bond;  and  that  Eyres  had  not  any  goods  4rc.  where-* 

f)f,  &c. 

[  2119  ]  On  Tuesday  I2th  of  May  last,  Mr.  ^tow  moved  that  I 
might  ta?;:  the  prosecutor's  costs  ;  and  that  they  might  be 
paiil  to  the  prosecutor,  out  of  this  sum  levied. 

Thc  Court  gave  him  a  rule  to  shew  cause  ;  but  the 
next  day,  on  being  fully  apprized  how  the  matter  stood^ 
and  that  it  was  the  King^s  money,  they  thoui^ht  they 
could  not  make  such  a  rule ;  and  ordered  tbat  it  should 
wo/ be  drawn  up. 

Mr.  Lucas  now  renewed  Mr,  S/oro's  former  motion.  He 
said  the  Court  of  Exchequer  had  been  applied  to :  and 
that  they  thought  the  matter  was  not  sufficiently  before 
them^  for  them  to  make  any  order  therein ;  it  being,  at 
present,  before  this  Court. 

Lord  Mansfield — Let  the  Master  tai^  the  costs;  and 
let  notice  be  given  to  the  defendant  and  the  bail,  to  shew 
cause  why  the  costs  so  taxed  should  not  be  paid  to  the 
prosecutor ;  and  the  surplus  of  the  money  levied  be  re-^ 
turned  to  the  defendant  or  the  bail  upon  whom  it  was 
levied. 
^  This  is  the  best  and  easiest  method.    The  King  has  no 

interest  is  this  money ;  he  is  only  Royal  Trustee  for  the 
party. 
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1767. 

Castslman's  Case,  ads'.  Price,  Clerk.  Tncfday  rth 

(  V.  post,  pa.  2127.)  ■'"'y  "^'^- 

0 

THIS  was  a  question  on  the  Insolvent  Debtor's  kt\^  5  Ontlawryno 
G.  3.  c.  41.  wherein  it  was  provided  "  that  all  those  ^i^ilefjf  aa 
'^  who  did  not  obtain  their  respective  discharges  before  insolvent 
"  the  1st  August^  in  this  year  1767,  should  be  excluded  debtor. 
^*  the  benefit  of  the  Act."    ( V.  p.  725.  sect.  40. 

This  man  had  been  brought  up  to  the  Quarter  Sessions 
of  Surrey  ;  and  they  had  declared  him  to  be  irrelievaltle ; 
because  ne  was  charged  with  an  outlawry ;  therefore  they 
remanded  him. 

Note — The  persons  in  titled  to  receive  the  benefit  of  the 
Act,  were  thus  described  in  it — "  all  and  every  person 
*^  who  on  the  1st  of  January  1765,  was  or  were,  or  at  any 
^^  time  since  have  been,  and  at  the  time  of  making  oi^t 
'<  every  such  list  shall  be,  really,  an  actual  prisoner  or 
**  prisoners  in  the  custody  of  any  gaoler  or  gaolers,  or 
"  Keeper  of  any  prison  respectively,  wpon  any  process 
"  WHATSOEVER,  jor  or  by  reason  of  any  dept,  damage,  f  2120  ] 
^^  costs,  sum  or  sums  ot  money,  contempt^  on,  other- 

Mr.  Car,  on  behalf  of  the  defendant,  said  it  was  a  very 
hard  case ;  and  a  case  of  great  compassion. 

The  DIFFICULTY  was  how  to  come  at  relief. 

The  CpuRT  thought,  the  best  way  would  be  by  rcmoy^ 
ing  the  order  hither ;  and,  there  being  no  clause  in  the 
Act  to  prohibit  a  certiorari^  thev  granted  one, 

AUzDord^s  case  was  mentioned,  where  a  verdict  had  been 
obtained  against  him,  in  an  action  for  {^  malicious  prose- 
cation,  and  j£500  damages;  and  the  defendant  was  com* 
mitted  thereon,  and  remained  in  prison  upon  a  special 
capias  utlagatum^  for  that  cause  only. 

V,  post^  towards  the  end  of  this  Term, 


Rex  vers.  Dawes  :  (S.  C.  1  Bl.  634,  and  like  but  not    Wednesday, 

S.  P.  Bull,  196.)  ^"^  •'"'y  '^^''• 

Hex  ters.  Martei^,  •  V.  mtc, 

p.  1962,  and 
(♦  Winchelsea  Causes.)  p.  «02«. 

Lenffthof  time 

rpHESE  causes  stood  adjourned  from  Tuesday  Hie  lOtb  Jo"aq^.^wlIr. 

••-    of  February  last.  infonna  ion.  * 

The  CovBT  bavin   maturely  considered  them —  [^e^  Dunu 

N  4  '^ 
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1767.  Lord  Mansfield  now  deliyered  their  resolution ;  aft^r 

recapitulating  tbe  substance  of  what  had  already  past. 

HEX  It  having  ^n  sug^sted  from  the  Bar,  upon  the  occa- 

T.  slon  of  different  motions  impeaching  the  titles  of  corpo- 

DAWES  AND  rators  in  the  borough  of  Tflnchelseoj  after  a  long  quiet 

MABTEN.     enjoyment ;  ^^  that  it  would  be  absolutely  ncces^ary^  ti> 

^^  draw  a  Uney  Bnd  to  fix  the  precise  period  o(  possession, 

<<  which  ought  not  to'be  disturbed  by  any  infohnnation  in 

<^  the  nature  of  a  quo  warranto  granted  under  the  discre<* 

*^  tionary  power  given  by  9  Arm.  c.  SO  ;'*  the  Court  de-> 

•  V.  ante.         dared,  in  the  beguining  of  last  Michaelmas  Term,*  "  thai 

p.  1962.  a  ixom  the  reason  and  analogy  of  several  statutes  upon 

^^  several  matters,  a  quiet  and  undisturbed  possession  of  a 
*^  franchise  for  twenty  years,  ought  to  be  a  bar  to  any  ap- 
^^  plication  ipade  to  this  Court;  though  it  codid  be  no 
r  2121  ]  **  oar  to  the  King  himself  ^  if  he  should  think  lit  to  prose* 
^^  cute  the  usurpation  by  his  Attorney  General." 

The  Court,  at  the  same  time  declared,  ^*  that,  within 

^'  twenty  years,  length  of  time  ntiight  weigh  as  presump^ 

^^  five  evidence  ;  or  as  one  circumstance  joined  to  other^^ 

<^  to  shew  the  impropriety  of  granting  an  information.** 

Agreeable  tp.tnis  distinction,  in  the  same  Terro^  the 

tv.ante^         tule  against  Edwin  "Wardroper  was  disdhtfrged.f    Tho 

p.  1965.  objection  of  non-residence  at  the'tim6  df  his  election  lieing 

denied,  the  length  of  time,  though  within  twenty  years^ 
supported  the  dehial,and  set  the  informers  in  so  unfavour- 
able  a  light,  that  the  rule  was  discharged  with  costs. 

In  Hilafj/  Term,  the  rule  against  Kichar'i  fFardroper^ 
(length  of  time,  though  within  twenty  years,  snppofting 
4  P.  S025.        and  corroborating  his  defence,)  was  discharged.;}: 

In  the  same  term,  the  rule  how  under  consideratiifti 
i  P.  2024.        against  Dawes  was  discharged.^    The  Counsel  for  Ddzses 

did  not  read  his  affidavit :  (he  Counsel  for  the  rule  talkieil 
of  it,  and  observed  upon  it,  but  did  not  choose  'to  redd 
it. 

A  doubt  arose  in  m^;  mind,  **  whethc^r  the  rule  wHs 
^^  rightly  discharged  ;"  because,  if  Dtiwes  did  not  deny 
the  incapacity  objected  to  him,  which  was  a  fact  within 
his  own  knowledge,  it  ought  to  be  taken  to  be  true. 

I  doubted  ^^  whether,  the  defect  of  title  being  adnif/fnf^ 
<^  an  information  ought  to  be  refused,  ifappliedfor  a)i7Atii 
<^  twenty  years."  liut,  if  it  ought  to  be  refused  ;  as  cer* 
tainit/ is  one  great  object  of  all  legal  determinations,  and 
peculiarly  to  be  wished  for  in  that  branch  of  tbc^ law  which 
concerns  corporations,  (because  such  questions  are  often 
agitated  with  a  heat  and  spirit  not  to  be  satisfied. bv  the 
best  reasons  of  the  soundest  discretion,  and  0;ily  to  4ic 
checked  by  the  authority  of  rules  fCnA  precedents  delibe* 
irately  settled  u]pon' former  occasions ;)  I  wii^hed  tfaelpat? 
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(er  mifhi  be  further  considered;  and  that  tlie  reasons  of       1767. 

(he  judgment,  whatever  it  might  finally  be,  should  be 

fatljr  understood.     I  mpilioned  my  doubt  tlie  next  morn-         bex 

iofv    Thtn^  the  affidavit  of  Davoes  was  read;  which  does  y. 

in  eiect^  admit  the  objection  at  the  precise  time  of  his  Dikwcs  ako 

eleetion.  jiaetxit. 

We  took  time  to  think  of  it. 

In  the  same  term,  came  on  the  rule  against  Thomas 
Marten^  now  under  consideration:   and. both  wcft  en- 
kiged^  with  liberty  to  file  aflidavtts,  as  to  the  ooosequeaceB     r  2122  ] 
l»ihc  ccrporMioii,  from  granting  informations  agaiast 
ttfier-or  both  of  them.*  •  v.  p.  w«!. 

The  affidavits  made  pursuant  to  this  order,  were  read  2024. 
-iait  Easier  Tenn  ;  but,  «  bill  baying  been  brought  into 
die  House  of  Gomraoiis,  relative  to  the  subject  matter  of 
these  motions,  we  suspended  giving  any  ofitdon.  The 
-Hovs^  t>f  OommEOos  not  haying  thought  fit  to  entertain 
that  billy  we  are  now  called  upon  to  sive  our  judgment » 

And  firit-^As  i.o  the  cule  against  I)awes — 

It  is  an  implication,  for  leave  4o  exhibit  an  infonnation  [^  s^it.  4«.] 
igaliiifltiiim,  to  shew  by  what  amlhority  he  claims  to  be  a 
ifiMnstn  of  ihe  borcm^h  of  Winchdsea;  npon  tHisgnound 
"^^  that  by  tiie  coustitntion  of  the  borough,  noperson  tan 
^  kgaUy  be  elected  a  freeman,  "wbo  does  not  rcMe  tmd 
^  pi^  sfoott  andka  in  the  town,  at  the  time  of  bis  elec- 
^  tion^  that  Dames  was  elected  on  the  S2d  of  September 
*^  1747 ;  and  that  he  did  not  then,  or  at  any  time  befovs, 
^  reside  or  pay  scott  and  lott  in  the  borongh. " 

it  appears  >a]pon  ihe 'evklence,  that  before  bis  eledann 
lo'tte  fmdom,  be  was  Town  Clerk  of  the  bofouglh,  xnA 
vonrtaatly  alliended  all  the  oorporate  'business;  4duit  :saon 
after  Ms'election,  he  Anrei/  a  Acurie  in  thetown,  and  hm 
dadi  ihereevti  since,  with  his  wife  and  family  ;  thaffsom 
-tfiat  tifldetto'this  be  has  served  aU  ike  jPunsA  Offioes^  and 
?paid  allfkiiids  df  taxes^*  that  two  of  the  three  informeas 
laeaefire^ditf  at  his  election,  and  voted  far  it;  that  Jie  has 
generally  voted  in  the  corporate  assmniilies  at  the  same 
4ime  with  all  the  three  intfbrmers,  and 'none  <^  tfaem>ever 
made  Mie  least  lobfsetion  to  bis  Jrigiit,  till  urilbcB  viine 
«iuiltbslMfore*tbisAppUcation;  that  beinw  been  idectett 
into  and  served  the  office  of  a  jaraletfiromtheyear  1756:; 
itfaatiheineBtiui'ee  been  Mauor^iund  in  ilMS,  wasidleolcd  to 
4lNitoffiiie:aNaNJi}ioiis^;  ttnotlhe  has  Amstantly  .csmismerf 
tmUdheti^kts  nfn  jFrewman^  fromrtheitimefaf  bisieiecliDa 
in  1747  tdl  the  present  application,  ^mitkoutway  iateiittp- 
•tiaii  3iriiatRievor  ^  th^t  'maay  *d€maHve  ,ri^his  would  be 
'4g/keted  i}f  a  iflaw  in  (his^title ;  «fv3iioh  migUt  throw  the 
4iai«iigh*intoigieat  icoiifoHDB,iaiid^diapi  itaaAitDiaidis-' 
solution  of  the  corporation. 
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1767.  Under  these  circatnstanoeg,  we  are  clearly  and  unani- 

mously of  opinion,  that  it  would  be  contrary  to  the  trust 
REX         reposed  in  us,  by  the  statute  of  Queen  Anney  (which  had 
y.  a  view  to  speedt/  prosecutions,  and  to  quicken  the  remoyal 

BAWEt  AVD  of  usurpers),  to  give  leave  to  these  informers  who  now  ap- 
ply, to  make  use  of  *the  King^s  name  and  suit,  to  call  the 
validity  of  this  franchise  in  question. 

Our  grounds  are  three,  taken  together. 

First — ^The  light  in  which  the  three  relaiorsy  now  in- 
forming the  Court  of  this  defect  of  title,  appear ;  from 
their  behaviour  and  conduct  relative  to  the  subject  mat- 
ter of  their  information,  previous  to  their  making  this 
motion. 

Secondly — ^The  light  in  which  the  application  itself  ma* 
nifisstly  shews  their  motives^  and  the  purpose  which  it  is 
calculated  to  serve. 

Thirdly — ^The  consequences  of  granting  the  infonna* 
tion. 

As  to  the  First — The  objection  does  not  lie  in  their 
mouths.  They  all  knew  the  constitution  of  the  borough, 
before  Dawes  was  elected  ;  and  they  all  knew  he  did  not 
then  reside :  yet  two  of  the  three  voted  for  him;  and  all 
three  have  voted  q»M  Atm,  ever  since  the  year  1747;  have 
acquiesced  in  his  being  a  jurate,  ever  since  the  year  1756, 
and  in  his  being  twice  Mayor ;  and  have  assented  to  many 
persons  deriving  rights  under  him,  as  t^  he  was  duly  qua- 
lified. 

They  come  now  to  complain  of  their  own  iniquity :  they 
come  to  set  aside  effects  of  which  they  themselves  have 
been  the  cause*  They  come  to  desire  they  may  represent 
the  King,  to  prosecute  guilt  of  which  they  themselves  are 
partakers.  They  have  laid  a  snare  for  the  corporation  ; 
drawn  them  into  error ;  and,  after  having  been  temptois, 
desire  to  put  on  the  chai:acler  of  accusers.  Non  taU  aus^ 
ilioy  nee  defensoribus  istis.  The  cause  of  the  King  and 
public,  for  the  usurpation  of  a  franchise,  ought  not  to  be 
trusted  in  such  hands. 

Secondly — They  shew  no  right  or  interest  of  their  own, 
or  of  any  other  person,  which  depends  upon  invalidating 
the  title  o(  Dawes;  therefore  they  can  only  inform  as 
amici  curim^  or  in  general. 

But  the  objectioa  is  such,  that  so  far  as  the  borough  or 
the  crown  is  concerned,  it  has  been  substantiallv  curedf 
ever  since  his  election.  No  new  constitutiou  has  been 
usurped  on  the  crown« 

It  IS  admitted,  ^^  that  residence  is  a  necessary  qualifia^ 
*^  /ton.'*  But  the  end  for  which  it  was  made  a  qualifica* 
tion  has  been  fully  answered  in  the  present  case,  by  Jiis 
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mibscqaent  conduct ;   for,  he  has  resided,  and  executed  all        1767. 
the  offices,  ever  since  his  election. 

It  would  therefore  be  acting  with  the  utmost  rigour  of        rex 
Ihe  summum  jusy  if  the  King  himself  was  to  pry  with  y. 

eagle*8  eyes  into  such  a  defect ;  and,  certainly,  ought  not  dawes  anb 
to  be  indulged,  by  this  Court,  to  private  informers,  accom-     marten. 
PLiCES  in  the  usurpation. 

Thirdly — The  consequences  of  granting  the  information 
may  be  fatal  to  the  borough ;  and  an  example  thereby 
set,  that  men  may  lie  in  wait,  and  lay  a  scheme,  for  n>any 
years,  to  draw  a  corporation  into  acts,  which  they  may 
afterwards,  for  occasional  and  corrupt  views,  turn  to  their 
destruction. 

The  Parliament  have  intrusted  us  with  the  authority 
to  give  a  private  informer  leave  to  prosecute  the  usurpa* 
tion  of  a  franchise,  in  the  King*s  name. 

We  are  all  clearly  and  unanimously  of  opinion,  *^  that 
"  THESE  informers  ought  not  to  have  that  leave  :^*  and 
^*  that  it  never  ought  to  be  granted  to  a/zy  informers,  who 
"  shall  appear,  under  all  the  same  circumstances,  in  the 
"  same  unfavourable  light." 

As  to  the  rule  against  Thomas  Marten — The  applica- 
tion is  for  leave  to  exhibit  an  information  against  him, 
tb%t  he  may  likewise  shew  by  what  authority  he  claims  to 
be  a  freeman  of  Winchelsea . 

The  objection  is — That  he  did  not  pay  scott  and  lottj  at 
the  time  of  his  election. 

The  case,  upon  the  evidence,  appears  to  be  this. — He  [2Dnni.T69.1 
was  elected  on  the  first  of  October  1753 ;  he  has,  ever 
since,  attended  almost  every  assembly  of  the  corporation  ; 
and  he  has,  all  along,  voted  and  acted  as  a  freeman,  with' 
out  the  least  objection  to  his  title.  One  of  the  three  in- 
formers, now  applying  against  him,  consented  to  his  elec- 
tion, Rnd  voted  for  him^  with  full  knowledge ;  and  has 
vot^  with  him  upon  almost  every  occasion  since.  And 
lie  has  voted,  upon  ten  several  occasions,  with  the  other 
two ;  yet  neither  they^  though  they  then  knew  the  objed- 
tion  now  made,  ^^  that  he  was  not  rated,"  (for  they  do  not 
alledge  it  as  a  new  discovery),  nor  any  other  member  or* 
the  corporation,  ever  questioned  his  right. 

Besides  a  tenement  which  he  occupies,  of  £10.  a  year, 
be  is  seised  of  a  freehold  messuage  and  land  within  the 
borbugfa  I  and  by  a  church-rate  made  after  the  1st  of  Oe* 
iober  1753,  he  was  assessed  from  Easter  1753,  and  paid  r  2125  1 
sach  assessment ;  end  since  his  election,  he  has  constantly 
been  rated  and  paid. 

The  informers  shew  no  right  in  themselves  or  any  other 
person,  which  depends  upon  invalidating  the  title  ofMar* 
ten*    No  question  arises  upon  the  constitution  of  the  bo* 


J 


«126  Trinity  Term  7  Geo.  3.  B.  R. 

1767*       rough.    The  only  defect  charged  upon  him  is,  '^  the  imA 

^^  being  rated  at  the  precise  time  of  his  election  ;'^  which 

BEX         he  now  isy  and  has  been  ever  since. 

T.  Many  of  the  reasons  upon  the  former  case  (of  Daaes^ 

•AWEfAVD  hold  in  thi«;  though  this  case  is  weaker  than  Dawes*s. 

'  jiAJRTSV^     However,  we  are  of  opinion  that  the  circumstances  which 

shew  this  to  be  weaker,  Q^ght  not  to  be  nicely  ii^eiffhed ; 

because  they  are  opposite  applications ;  (they  who  defend 

Dawesy  attack  Mmien;)    and  though  the'  die  case  U 

stronger  than  the  other,  yet  the  same  leasons  ought  to  have 

the  same  weight  in  both  cases ;  and  they  are  enough  aliko 

to  be  cowiectted  in  the  same  judgment. 

The  peace  of  the  borough  is  preserved,  from  both,  by 
theexertian  of  that  legal  dupesetion  whicii  is  equally  ap- 
plicable for  the  benefit  of  both. 

Therefore  we  are  all  of  opinion,  that  boih  rales  eu^hft 
fo  be  discharged.  ' 

^OTa  nUhEB  DISCHABGEll, 


^9"^'^ 


Rex  ters.  InhaUtaats  of  Tavistock. 

This  Qsse  is  almady  fMAlisKed  in  the  Quarto  Edition  of 
my  Settlemewt-Cases,  Nq'.  ^86.  j^  578. 


■»*^ 


Rex  vers.  Osborne. 

The  costs  of  rpHlS  indictracot  bad  been  removed  into,  (his  C^oiut,  by 
^tobe^dc^'  9' certiorari;  and  thetisiftal  recqgaianace  wastihefei 

ducted  out  of  upan  entered  into.*  The  defendant  wmB  coimcjb^,  and 
kis  share  of  a  f^ed  j£50.  and  the  prosecutor  had  get  .a  thiird  part  gf  it, 
SScJ^n"*  by  an  owJer  of  two  J  iidges,  pursuarft  4o  *hc  priwy  Seal, 
have  been  re-  tOn  Tbur€day  the  seconi  l>f  this  ttemth^  Ux.  Mofton 
■BOYed  by  ccr.  mavad  for  directions  io  jne,  to  tax  the  pnosecutor's  costs 
^insaaile^  iMider th^ recognijance  'Oiitered  inte  upon  the  certmari; 
coxQiaance.      and  had  a  rule  to  «hew  cause. 

«  V.  5  &  a  w.  Sir  Fletcher  Morion  fidbewed  cause.  The  defendant  has 
*  sfmadVper-  ^Jfic©  fined  £50. ;  a«d  ihe  ppDdeoutor  has  received  .«ne- 
petaaj by BSc  third  of  Xhe  fiiie.  T4ierefoce  he oaonot  hafie  coalB  undor 
9  w.  3.  c.  33.  the  feoogAizaace,  over  and  above  the  4»ne-lliiiil  mi  Uat 
{+2126]    fine. 

I^The  words  of  The  jcecqgniiNtnoe  refers  io  the  distcneUtm  of  the  CSouat-;^ 
«J*th*^rfSr  ^  ^^^  Court  will  not,  in  their  discretifin^  gtve  eosts  be- 
<«  defendant  be  ¥^^  -tbc  i0ne*third  of  the  fine. 

«*  convicted, 

^  llie  Court  of Rin(|*s  Bench  sluiU give  f«l^oflaMr  costs  to  tUefroirciltor,  if,  Ac* 
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Mr.  JHorton^-The  tiostsi  applj  for,  arc  the  costs  arisiag;        1767. 
from  the  removal  of  the  indictment  by  the  defendant*  We 
are  intitled  to  these  costs^  aver  and  above  the  one*third  of        bbx 
the  fine.  v. 

He  denied  that  the  costs  under  the  recognizance  are  dis*    osbobiib* 
tntionary ;  they  are  absolutely  payable,  by  the  express 
words  ofthe  statute — "  the  Court  shall  give*" 

But  THB  COURT  wcrc  of  opinion  that  the  prosecutor 
cottld  not  have  both  theae  advantages ;  namely,  the  costs 
Under  the  recognizance,  and  also  the  one-third  of  the  fine. 
They  therefore  made  a  rule  ^^  that  I  should  tax  the  costs 
'^  upon  the  recognizance,  according  to  the  direction  of 
^'  ihe  Act  of  Parliament ;  and  that  so  much  as  the  prose« 
''  cutor  has  received  for  the  one-third  of  the  fine  be  c/e- 
"  ducted ovii  of  the  sum  allowed." 


Champios  versus  Gilbert. 

AN  Thursday;  the  25th  of  last  month,  Sir  Fletcher  Nor^  Affidt?itto 
"  ton  moved  that  the  defendant  miffht  be  discharfired  ^^^\^  ^^ 
tlpon  common  bail ;  and  had  a  rule  to  shew  cause.  tive. 

The  affirmation  of  the  plaintiff  alledged  ^^  that  the  de* 
«  fendant  was  indebted  to  him  in  £5000."  But  it  did 
not  stop  there ;  (which  Sir  Fletcher  owned  would  have 
Concluded  him;)  it  went  on  further,  and  added  words^ 
which  reftdercd  it  unposilhe. 

The  words  of  it  were — "  That  the  defendant  is  justly 
"  and  truly  indebted  to  him  in  the  sum  of  jgSOOO.  for  so 
''  much  money  had  and  received  of  this  affirmant,  and(ox     r  2127  1 
**  which  he  has  not  accounted.**  ^ 

The  Court  held,  that  these  last  words  rendered  it  hot 
positive.    And  therefore  the  defendant  was 

Discharged  on  Common  Bail. 


Rex  versus  Cast^lman 
iV.anteyp.2ll9.) 


npHE  order  of  Sessions  being  now  removed  hither  by  o«tkwiT«» 
-*-    certiorari f  Mr.  CoXy  supported  b^  Sir  Fletcher  Nor*  •l^eettra  to 
Um  moved  to  quash  it ;  as  not  oeing  within  the  intention  of  ^^  tUfcharge 
Ike  Ml ;  it  is  a  negarite  judgment  only.  And  they  uigcd,  a«Mw"^^*** 
thai  be  bMl  been  five  years  ^  gaol,  Md  had  no  other  cre- 
ditor ;  «Dd  if  he  was  not  relieved  now,  he  would  be  a  pri« 

ner  for  life. 

Mr.  Baynkam  objected  to  the  certiorari  i  it  not  being 
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^tranted  wthin  six  months  from  the  making  the  order  of 
Sessions  ;  (for,  it  is  now  eighteen  months  since) ;  and  ncf 
notice  has  been  given  to  the  Justices  who  made  it ;  both 
which  circumstances  are  required  by  the  express  direction 
of  the  Act  of  13  G.  2.  c*  18.  ^  5.  in  order  to  the  due  and 
regular  issuing  of  a  certiorari^  on  a  proceeding  before  Jus^ 
tices  of  the  Peace. 

Per  Ctja'. — The  Justices  had  no  authority  to  give  this 
negative  judgment^  ^^  that  he  is  irrelievable."  'Tis  a  nol-^ 
lity  ;  it  is  no  order  at  all.  But  there  is  no  difficulty,  if 
the  Justices  at  sessions  will  act;  he  may  be  brought  up 
again  before  them ;  and  they  may  make  an  order  of  di^ 
charge. 

We  cannot  meddle  at  present ;  because  there  is  no  no" 
tice  to  the  Justices ;  and  therefore  no  certiorari  was  grant-' 
able.    The  best  way  is,  to  apply  to  the  sessions. 


Iittertit  rim 
Ihmi  tliethnc 
of  Uie  affinn- 
ance  of  the 
judgment  in 
error. 


[  8128] 


Welford  vers.  Davidson. 

A  N  action  had  been  brought  in  this  Court ;  and  judst" 
•^^  ment  obtained  thereon.  A  writ  of  error  was  brought 
in  the  Exchequer-Chamber,  upon  this  judgment;  aud 
bail  given  on  bringing  the  writ  of  error  ^  and  the  judg- 
ment of  this  Court  was  affirmed  in  the  Exchequer-Cham^ 
bcr.  After  which  affirmance,  a  scire  facias  was  brought 
here  against  the  bail.  The  bail  pleaded  payment ;  and 
used  all  methods  of  delay  i  whereby  they  staved  off  the 
pa;jrment  of  the  money  recovered,  so  long,  that  the  interest 
of  it  exceeded  the  co^i^  they  were  by  the  onimary  taxa- 
tion, to  pay ;  and  consequently  they  would  be  consider" 
able  gainers  by  the  delay. 

Mr.  Wallace^  on  behalf  of  the  defendant  in  error,  moved 
that  the  master  might  allow  the  interest  of  the  money  re- 
covered, in  damages.* 


♦  V.  IS.  C.  f . 

Stat.  3.  c.  S.  i  8,  9, 10.  and  ante,  p.  1096. 

[See  t  Dam. 
6S.] 


i 


Lord  Mansfield — You  cannot  go  back  further  than 
the  judgment  in  the  Exchequer-Chamber :  for,  the  giving 
or  not  giving  interest,  to  that  time,  was  the  province  of  thsi 
tSeettiUrab.   Coait  o{  Exchequer. i 

Dtttdy  &cmu€d,  in  Bodily  v,  Bellamy,  ante,  p.  1097. 

But  the  master  should  allow  int^st  from  the  time  of 
affirming  the  judgment  by  the  Exchequer-Chamber. 

The  Court  made  a  Rule  according^f « 
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Rex  versus  Thomas  Elkins.  Monday  9tk 

Nov.  1767. 

^HIS  man  had  been  returned  by  the  Sheriff  of  TVillSj  Onaaatticfc* 
•■■    **  guilty  of  a  rescue  ;"  (upon  an  arrest  on  mesne  "g"*^*^!,^. 

£  recess:)  and  art  attachment  of  course  had  issued  against  nentmayte* 
im,  i/po/i  that  return.     He  was  taken  thereupon,  and  fined  witboat 
liad  been  confined  seren  weeks  in  the  county  s^aol  of  If*^S[VJSLI!J* 
ffiils  ;  and  was  afterwards  bailed^  to  appear  in  this  Court ; 
which  he  now  did. 

Upon  Friday  the  first  day  of  this  term,  Sir  Fletcher 
Norton^  on  his  behalf,  proposed  that  the  Court  should  im^ 
mediately  proceed  to  punish  him,  without  going  through 
the  ordins^ry  course  of  his  being  examined  upon  interro- 
gatories ;  as  no  denial  by  him,  upon  such  examination, 
could  excuse  him,  after  having  been  returned  ^^  guilty  of 
"  a  rescue"  by  the  Sheriff. 

The  Court  were  of  this  opinion.  They  said,  it  would 
be  giving  an  opportunity  to  traverse  the  return ;  which, 
in  case  of  a  rescue  returned,  could  not  be  allowed.  And 
accordingly,  they  ordered  him  to  be  brought  up  vgain  on 
this  day. 

And  being  now  brought  up.  Sir  Fletcher  Norton  cited 
an  anonymous  case  in  2  Salk.  586.  where  Sir  Samuel 
Aslry  said  ^^  it  was  the  constant  course,  upon  the  return 
*^  Of  a  roscue,  to  set  4  Nobles  line  upon  each  offender;" 
and  *^  that  he  had  it  from  Mr.  Justice  Twj/sden*,^^  •  AodseeStr 

T.  Jonesy  is/b. 
Ifae  case  of  Penfold,  Mariner,  and  five  others,  P.  34,  C.  3.  B.  R.  exactly  agreeable  Uiereto. 
Yet  in  Mich.  1739.  13  G.  2.  B.  R.  Rex  v.  Alway  et  al'.  the  Court  set  a  fine  of  only  6t.  id, 
each;  thoDgh  both  these  cases  were  mentioned  tatbem. 

Lord  Mansfield — That  seems  to  be  a  strange  rule :     [  8130  ] 
it  puts  all  rescues,  in  all  cases  and  under  all  cir- 
cumstances, on  the  same  foot. 

The  Court  *  seemed  inclined  to  have  gone  further  in  •  Mr.  Josticc 

the  present  case ;  but  as  the  man  had  already  been  seven  ^*''*?  ^^ 
iT  •         •  Ai-  1  absent. 

weeks  in  prison ;  they  only 

Fined  him  5/. 
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1767.  ^Memorandum.  On  a  question — "  ivbether  the  de- 

^^  fendant  had  till  Tuesday^  to  move  in  arrrst  of 

HEX  "  judgment;  or  only  till  Monday/^  that  is  to  say, 

Y.  ^^  whether  Sunday  should  or  snould  not  be  reck-i^ 

TUOM  As  EL*  <<  oned  as  one  of  tne  four  days  allowed  for  motions 

KINS.  <<  in    atr^st   of  judgment^' — it  was  determined 

*Tae8dayioth  «  that  Sundoi/  was  not  to  be  esteemed  one  of  the 

Kov.  1767.  It  f^jjj.  j^^g  .  g^  ^Ij^j  Tuesday  was  holden  to  !>c 

^^  within  time  to  make  such  a  motion."  And  the 
practice  is  the  same  on  both  sides  of  the  Court ; 
the  criminal,  as  well  as  the  civil. 


Wedtaexlay  Rex  versus  ChARLBS  MalDEN. 

llth  No?. 

1^^*  (In  the  Crown  Paper.) 


elected  HnillS  was  an  information  in  the  nature  of  01/0  warranto^ 
Iman-      X    (q  gjjcw  I  y  what  authority  be  exerciiseu  the  office  of 


CMIcer. 

tinder  a  1  

^^^.n^e^.  BMiffor Maiden. 

iworo  in  before        _».  .  t*    ^t   -r    .  -n  a  /••  •       ia^ 

the  presiding        liis  plea  sct  forth  Letters  Patent  of  incorporation  1  a*  2 
officer.  Ph.  S^'  Mary  ;  which  directs  that  the  two  fifiiliffs  should 

ESt-^solf^*  *  be  annually  elected,  on  the  Fridav  next  afker  the  EpU 
5.£ut.ti4.]    fhany:    which  BailiiTs  so  elected,  baying  aftervaida 

taken  t  heir  corporal  oatli  before  two  other  senior  Aldermen 
of  the  said  borough  '^  well  rightfully  and  lawfully  to 
^^  exercise  their  said  oflice  for  one  whole  year,'^  should 
be  and  remain  in  the  said  office  for  one  wnole  year  then 
jiext  following. 

He  farther  pleads,  that  ever  since  the  gnuit  aud  accept* 
ance  of  the  charter,  at  the  election  aod  nomioatioQ  of 
Bailiffs  on  the  Friday  next  after  the  Epiphany  y.eiurlyi  the 
Batlifis  for  the  preening  year  have  presid^,  and  have 
used  and  been  accustomed  and  ought  to  preside. 

That  on  Friday  6G.2.  no  election  was  made  of  Bailifi^ 
or  A  Bailiff.  Aiiu  that  thereupoRi  on  the  day  next  after  itf 
r  £1S1  1  divers  of  the  then  Aldermen  and  iiead  burgesses  Uiea 
haying  a  right  to  vote  at  the  election  of  the  Bailiffii,  and 
bein^  the  m^r  part  of  the  then  Aldermen  and  Head 
Burgesses,  did,  by  yiriuc  of  and  in  pursuance  of  tbe  sta^ 
lute  in  such  case  lately  made  apd  proyided,  meet  and 
assemble  tc^ther  in  the  MootoHallp  foi  tl>e  election  of  two 
Bailiffs  for  the  year  next  ensuii^ ;  and  then  and  there 
proceeded  to  such  election:  at  which  meeting,  he  Jlhe  ' 
said  Charles  Maiden  (the  defendant  Jiimself,)  nien  and 
There  Ijeing  one  of  the  Aldermen  of  tlie  said  horoucliy  was 
present  and  did  preside ;  he  the  said  Charles  MaUen  then 
and  there  fcaying  a  right  to  vote  in  that  election,  and 
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being  then  and  there  the  nearest  then  present  in  place  and        1767. 
ofBce  to  the  BaiUfTs  of  thesi^id  Borous^h,  and  no  Bailiff:!  or 
JiailifTof  the  said  borough  for  the  preceding  year  being         hex 
then  pnfscnt.  v. 

Then  he  shews  his  election  at  this  meeting.  c,  malden* 

Then  he  shews,  that  after  his  said  election,  and  before 
his  admission  into  the  said  office  or  executing  it,  he  did 
at  the  same  meeting  lake  his  corporal  oath  before ./on^r^ 
Maiden^  William  Smart  and  John  Edwick  then  and  there 
ftcing  three  other  senior  Aldermen  of  the  said  borough 
fend  the  ow/^  Aldermen  of  the  said  borough  who  were 
present  at  that  meeting  or  assembly,  besides  him  the  said 
Charles  Maiden^  "  well  rightfully  and  lawfully  to  exer- 
'*  else  his  said  office  of  one  of  the  Bailiffs  of  the  said 
**  borough  for  the  said  year  then  next  ensuing ;"  and  was 
/yierfi/pow  then  and  there,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  admitted  into  and 
did  take  upon  himself  the  said  office.  And  so  justifies 
and  claims  under  this  election  and  swearing. 

The  King's  Coroner  and  Attorney  replies  six  several 
matters ;  and,  in  his  reply^  takes  several  issues :  one  of 
vhich  was,  "  thai  Jonas  Maiden^  William  Smor/ and  John 
JEdvoick  were  noi^  nor  was  any  of  them  next  in  place  and 
office  to  the  Bailifis. 

The  defendant  rejoins,  that  Jonas  Maldev,  before 
whom  (together  with  William  Smart  and  John  Edwick) 
he  the  defendant  took  the  said  oath,  was  the  nearest^ 
then  present,  in  place  and  office,  to  the  Bailiffs  of  the  said 
borough,  except  him  the  said  Charles  Maiden  ;  who  was 
the  nearest^  then  present^  in  place  and  office,  io^  \he  Bai- 
liffs of  the  said  borough,  and  who  presided  at  the  said 
assembly  or  meeting,  and  who  was  elected  and  nominated 
V>  beoire  of  the  Baili/Fs  of  the  said  borough,  as  in  the  plea 
is  mentioned. 

The  Kind's  Coroner  and  Altomey  demurs  to  this  re- 
joinder :  and  for  One  of  his  causes  of  demurrer  he  shews — 
that  the  said  Charles  Ma/den  ought  io  have  taken  his  [  2132  ] 
corporal  oath  "  well  rightfully  and  lawfully  to  exercise 
^*  bis  said  office  S^c.  for  the  said  year  then  next  ensuing,'' 
BEFORE  such  officer  or  person  as  presided  at  the  election 
as  being  (he  nearest  then  present  at  such  election  in  place 
and  of&e  to  the  Bailiffs  or  Bailiff  of  the  said  borough  for 
the  preceding  year  being  then  present. 

Lite  defendant  having  joined  in  demurrer, 

Mr.  Wallace  argued  for  him.    But 

The  Coubt  agreed  that  the  defendant  was  not  pro« 
}feAy  sworn  in  before  the  pREsiDiNff  officer  i  which  is 
ahmntelv  necessary  where  the  election  is  made  under  the 
^taftae  of  II  G.  1.  c.  i*.  vS;*"^' 

SOS,  Rex  V.  Rorer  Philips,  Mayor  of  CarmMthen  *  accord. 

Vol.  IV.  O 
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V. 

C.  MALDEN. 

[  14  Vid. 
'303,  4  J 


Mr.  Justice  AsTDN  cited  Itex  versns  A^awrr,  Tnnj 
1741,  U  *  15  G.  2*  K  R.  In  which  cas(?  the  Court  look 
time  to  consider;  and  ilie  resolution  was  delivered  by 
Lord  Chief  Justice  Lee.  They  held,  that  the  fourth 
clause  of  that  Act,  (which  relates  to  swearing-in  upon 
elections  made  under  the  statute,)  is  general  and  positive 
(without  any  exceptions  or  restrictions)  "  that  the  officer 
'^  shall  take  the  oath  or  oaths  by  law  required,  at  tlte 
^'  time  of  his  admission,  into  such  Dftice,  before  such 
*'  officer  na  shall  preside  at  such  election  in  pursuance 
*'  of  the  Act.'^  There,  the  Court  did  not  nor  well  could 
(as  that  case  was  circumstanced,)  enter  into  fi  question — 
^'  whether  he  could  be  sworn  in  before  himself ^  Neitlier 
indeed,  is  it  necessary  to  determine  it  here  ;  because  it  is, 
not  alledgtd  "  that  he  xcas  sworn  in  before  himself  j*'  it  is 
only  alledged  "  that  he  did,  at  the  same  meeting,  takte 
"  his  corporal  oath  hcf ore  Jonas  Maiden^  William  Smart 
"  and  John  Edicicl:,  then  and  there  being  three  other 
*^  senior  Aldermen  Sfc.^^ 

Per  CuR*.  unanimously — 

Judgment  pro  Uege  ;  (because  there  was  no  proper 
swearing-in.) 


V.  post  J  (in  this  Terili,)  pa* 
Maiden* 


*  Rex  versus  Jonas 


[2l33] 

Tuesday  17  th 
Nov.  1767. 
Barbenand 
Surgeons, 
though  sepa- 
rated, are  un- 
der former  re- 
gulations. 


Sharper  qui  tam,  versus  Law. 

UPON  a  case  reserved  at  Nisi  Prius  at  Guildhallj  be«» 
fore  Lord  MansfIeld. 
The  Court  held  that  the  stitute  of  39  //.  8.  c.  42* 
continued  in  force,  as  to  the  Barbers  ;  notwithstanding 
that  of  18  G.  2.  c.  15.  which  separates  them  from  the 
Surgeons.  The  latter  statute  only  means  to  dissolve  the 
tuiion  between  the  two  companies. 


I)AtE  versus  Sollet. 


]>ednction 
ttaybegivenin  '  |  ^ 
cndeiice  witl. 
out  notice. 


^I^IIIS  was  an  action  for  money  had  and  received  to  the; 
-^    plaintiff's  use  i    Non*Assumpsit  was  pleaded ;  and 
issue  joined* 

Case — The  defendiint,  a  Ship-Broker^  was  the  pIaui-« 
tiff's  agent  in  suing  for  and  recovering  a  sum  of  moiiey 
for  daiiiages  done  to  the  plaintiff^s  ship ;  and  did*  recover, 
ftnd  receive  £2000*  for  tlie  plaintiff's  use ;  and  paid  liiai 
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all  but  £40.  which  he  retained  for  liis  labour  aftd  service        1767. 
therein ;  ^vhich  the  witness  (Mr.  luiler)  swore  he  thought 
to  l)c  a  reasonable  allowance.     And  the  Jury  were  of       dale 
opinion  *'  that  the  defendant  ought  to  retain  j£40,  as  a  v. 

"  reasonable  allowance.''     Consequently,    the  plaintiff     sollet. 
was  not  intitled  to  recover* 

The  plaintiff  objected,  at  the  trial,  *^  that  the  defendant 
"  could  not  give  evidence  in  this  manner,  of  tliis  lalniur 
"and  service;  hut  ought  to  have  pleaded  it  by  way 
"  of  sEtT-oFF,  or  at  least  have  given  notice  of  it  as  a 
"  setl'off.'' 

A  verdict  was  found  for  the  plaintiff;  subject  to  the 
opinion  of  this  Court :  and  if  the  Court  should  be  of  opi- 
nion against  him,  then  judgment  to  be  entered  as  upon  a 
fionsuit. 

Accordingly,  on  Tuesdaj/ laaXj  (the  lOlh  instant,)  Mr.  [Seei.5Viii. 
Dumting  moved  on  behalf  of  the  defendant,  *^  that  judg-  ^^'  toMod. 
"  ment  might  be  entered  against  the  plaintiff,  as  upon  a  (6%)^^^^^' 
••  non*suit;"  and  had  a  ms.]      ' 

Rule  to  shew  cause. 

Sir  Fletcher  Nortoti^  on  behalf  of  the  plaintiff,  now 
shewed  cause;    and  insisted  that  the  defendant  ought 
cither  to  have  f  leaded  it,  or  given  wo^icc  of  a  seU-off*  but     [  2134  3 
that  he  could  not  take  advantage  of  it  in  this  manneir, 
ZL^ikout  either  plea  or  notice. 

Lord  Mansfield  had  no  doubt  of  the  defendant's  being 
at  liberty  to  give  this  evidence. 

This  is  an  action  for  money  had  and  received  to  the 
plaintiff's  use.  The  plaintiff  can  recover  no  more  than 
he  i^  in  conscience*  and  equity  entitled  to:  which  can  ^V. ante, 
be  no  more  than  what  remains  after  deducting  all  just  ^'^}^^^f  ^^^^' 
allowances  which  the  defendant  has  a  right  to  retain  out 
of  the  very  sum  demanded.  This  is  not  in  the  nature  of  a 
crow-demand  or  mutual  debt:  it  is  a  charge,  which 
makes  the  sum  of  money  received  for  the  plaintiff's  use  so 
much  less. 

The  two  other  Judges  concurred. 

Per  Cur'. 

Judgment  for  the  defendant,  as  on  a  nonsuit« 


BaiLLEY  tersUS  SmeATHMAN^  Wednesday 

25tli  Nov. 

jr|N  Tuesday  the  10th  of  this  month,  Mr.  Cox  moved  to  Principal  may 
^^  stay  proceedings  on  the  Scire  facias  against  the  de-  be  Bnrrendered 
fendant^s  bail,  mth  costs;  the  defendant  haring  sunen-  ^Jl^*^-^^^ 
dered  himself  in  discharge  of  bis  bail  in  due  time.  a^dns?"^" 

08 
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1767.  The  action  was  by  original.    The  bail  surrendered 

their  principal,  within  the  appearayice^dny^  but  not  till 

BAiLLEY     after  the  return-day.     Mf*  Cox  insisted,  fhat  this  siirren- 

V.  der  on  the  appear ance-Aay  was  a  surrender  within  due 

sMEATHMAtr.  time,  as  the  action  was  by  originaf. 

He  said  it  was  the  course  in  C.  fi. ;  and  had  l>een 
also  so  determined  in  this  Court*     Whereupon  he  had  a 
^  rule  to 

Shew  Causr. 

And  Master  Oicefi  now  ccHifietl,  (lial  where  the  action 

is  by  ORIGINAL,  this  Court  proceeds  by  the  same  rule  as 

C.  B.  docs  ;  viz,  that  the  bail  has  till  the  quarto  Die  post 

•  Sec  Barnes's  (provided  it  be  done  sedtnle  *  Curia.) 

Notes,  4to  or 

8vo;  Edit.  p.  66.  Mason  r.  Bruce,  sldcI  p.  75.  Hanslcy  r.  Page. 

«  • 

[  21S&  ]         Lord  Mansfield — It  is  tlierefore  regular. 

Rule  made  AUiOLuxE: ;  except  as  16  the  costs. 


Nov.  17^.*  Rex  Tersw5  Jonas  Ma LDEN. 

graiitaSleHaien  TTPON  an  information  in  the  nature  oi  quowarrmHo^im 

the  question      \J   shew  by  what  authority  the  defemfant  claimeid  to 

?**  th^^i  *^    "^  Bailiff  of  Maldon^  several  issues  were  joined  ;  and  the 

ore    fcjury.   .^^^use  was  tried  before  Mr.   Baron  Smythc^  at  the  last 

lEssex  Assizes. 

It  came  on,  yesterday,  upon  the  Judge's  Report,  in 
consequence  of  a  rule  that  had  been  granted  upon  fhe 
•  motion  of  Mr.  Serjeant ZTftg*/!,  on  Monday  the  9th  instant, 
to  shew  cause  why  the  verdict  should  not  be  set  aside  and 
a  new  trial  granted  :  which  was  tbe  method  thought  (he 
most  proper,  by  the  Court,  for  doing  full  and  complete 
justice  upon  the  points  in  question. 

Theifc  were,  in  all,  five  issues  :  but  the  two  ftfst  "irere 
Vch*^les****  quite  out  of  the  case*.  The  present  question  turned 
Maiden,  ante,  upon  the  third,  fourth  and  fifth  issues;  which  were  found 
p.  2130.  for  the  prosecutor,  by  tlie  Baron's  opinion ;  but  were,  at 

the  trial,  agreed  to  be  subject  tolhe  opinion  of  this  Court; 
the  Judge  giving  the  dercndant  leave  to  move  for  a  new 
trial,  without  payment  of  costs. 

The  Counsel  for  the  prosecutor  were  Sir  Fletcher  Nor^ 

..  '  .  ton^  Mr.  Eli0b:Hartej/^  Mr.  Morton^  add  Mr.  Ashurst. 

They  argued,  that  no  new  trial  ought  to  be  granted, 

i.thcre  being  sufficient  issues  found,  and  now  before tl^ 

.  Court,  uj^n  which  the  Court  might  proceed  to  give jtld^« 

.  meat  against  the  defendants  :      , 

The.uiird  isniQ  is  upon  his  being  duly  tlectedj  m*  ^^yilft^ 

^^  ther  tihe  Aldermen  ami  Beda- Burgesses  assembled  tlie 
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"  day  after  (lie   chnrter-dny  (lid  elect  him  :^^  whicli  was         J767. 
directed  and  Ibnnd  against  the  defendant.     On  this  issue, 
the  first  objecdoii  was,  that  there  was  not  a  sufficient  num^  ke^ 

*er  of  Aldermen  ;  two  of  tlieni  not  being  Aldermen  at  the  V, 

time  of  his  election  ;  and  those  hvo  appeared  upon  the        jonas 
•^'idciice,  n  d  to  be  Ahlermen ;  for,  there  was  no  presiding      maldek/ 
o^cer  at  their  election.     Tliis  goes  to  the  root  of  his 
(hie. 

The  fourth  issue,  upon  the  sxsearin^^  was  also  a  material 
issue:  r/r.  "  whether  Smart  and  EJicicky  before  whom 
*'  he  took  the  oath,  were  AUhTnien."  The  Jury  have 
found  "  that  they  were  wo/."  The  Judge  admitted  evi- 
dence to  be  read  of  the  entry  of  their  election  to  be  AI- 
dennen  ;  and  held  it  to  be  void.  They  obicxt,  "  that  he  [  2136  ] 
**  ou^ht  not  to  have  admitted  it ;  and  that  it  was  not 
"  sufficient  evidence.''  This  entry  entirely  cut  up  the 
title  they  had  insisted  i|pon  by  their  plea  :  for,  it  proved 
"  that  wo  Bailiff  vidis  present  at  their  election."  And  this 
fomth  issue  applies  to  thr  third  issue,  as  it  shews  *^  that 
"  he  was  not  duly  elected  ;  they  not  being  Aldermen  at 
"  the  time  of  his  election."  The  fifth  issue  was—"  that 
•  ^  Jonas  Maiden  was  not  Bailiff."  Which,  they  said, 
was  a  substantial  issue,  and  ought  to  have  been  fully  and 
completely  proved. 

The  Counsel  who  argued  on  behalf  of  the  defendant, 
irefe  Mr.  Serjeant  Z/c/W/,  Mr.  TliurloWy  Mr.  far,  Mr, 
Dunning  and  Mr.  WaUace  i  fuid  their  arguments  wore  to 
tie  following  effect. 

It  is  found  '*  that  Charles  Madden  was  the  proper  pre* 
'^  siding  officer :  also  that  a  major tty  of  the  Aldermen  and 
"  Burgesses  was /?rr.?c/// ,•  and  '*  that  the  majority  of  the 
"  whole  assembly  nride  the  election.''  Also,  *'  that  he 
"  was  swim  before  Charles  Maiden  the  presi  ling  officn' ;^^ 
(although  it  was  also  before  two  others^  w  ho  hud  no  au- 
ihority  to  swear  Iiim.)  But  the  swearing  is  not  void,  by 
being  taken  before  the  proper  person  and  others.  The 
law  will  refer  the  Act  to  thqse  who  had  the  power  to  ad- 
niini£ter  it.  This  is  the  case  of  ail  authorities.  5  Co.  89. 
b.  Iloe^s  case*. 

In  the  casfl  ofSotdshf/  versus  Ilcdgsop^  (  V.  antc^  Vol.  3, 
p»  1474)  on  an  award,  the  umpire  and  two  arbifritors 
joiued  in  the  award,  though  the  authority  ofthe  arbitrators 
uras  expired :  the  Court  held  tliat  it  should  be  rcfern  d  to 
the  umpire  who  had  the  authority ;  yet  was  at  liberty  to 
lake  what  advice  or  opinion  he  pleased. 

The  third  issue  relates  only  to  the  election.  And  as  he 
yaas  duly  elected,  that  issue  ought  fo  have  beenfoaad  f«T 
the  defeodant.  A  m9.jority  of  those  in  whom  th  right 
of  election  resided,  did  concur  in  the  election;  even  sup- 
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1767.       posing    (hat   these    two  persons    were   not  Aldermen* 
But  they  were  Aldermen ;  at  least,  de  facto :  and  in  a 
JttEX         daivalhe  title,  it  is  sufficient,  that  they  were  inpossesswfi^ 
V.  under  colour  of  a  title.     And  *<  that  they  were  so,"  is 

J.  MALDEX.  proved  by  the  entry  in  the  Corporation-book,  of  their 
election  and  admission.  It  is  objected,  that  this  entry 
does  at  the  same  time  prove  '^  that  they  were  not  so  de 
^  jure.'*''  The  answer  is,  that  tJie  issue  is  here  upon  the 
possession  J  not  upon  the  tif/e  ;  ami  notliing  more  is  neces- 
sary for  us  to  prove.  However,  this  entry  does  not  prov<i 
"  that  the  Bailiffs  were  not  present  at  their  election  :'/ 
r  2137  3  they  might  have  been  present  in  fact;  though  their  being 
so  is  not  entered  in  this  minute.  It  is  enough,  that  they 
were  proved  to  be  Aldermen  defacfo. 

The  fourth  issue  is  ^^  whether  the  two  persons  bcfora 
whom  "he  was  sworn,  were  Aldermen,"  The  swearing 
is  alledged  to  he  before  Charles  Maiden ;  wliom  the 
court  must  see  to  be  the  presiding  officer,  as  he  is  alledg- 
ed to  be  the  senior  Alderman  :  and  although  we  have  not 
indeed  expressly  allodgcd  "  that  he  was  the  presiding 
*^  officer,"  yet  it  appears  "  that  the  oath  was  admini- 
^^  stercd  before  him  and  the  other  two ;"  and  the  only 
issue  is  taken  "  that  the  other  two  were  not  Aldermen.** 
But  if  they  were  not ;  yet  he  was  sworn  before  Charles 
Maiden  the  presiding  officer.  The  election  is  quite  diffe- 
rent from  the  swearing :  the  former  is  to  be  made  by  the 
Bailiff,  Aldermen,  and  head -burgesses  or  the  major  partof 
them  ;  the  swearing  is  to  be  before  the  presiding'  officer. 
And  be  was  sworn  before  Charles  Maiden^  who  wa$  so. 
Therefore  he  was  properlj/  sworn. 

Consequently,  he  was  both  elected  anj)  szcorn,  in  a 
proper  manner. 

As  to  the  fiflth  issue — it  is  either  a  substantifce  issue,  or 
a  consequential  one.  ' 

If  a  substantive  issue — Then  he  was  tcell  sworn  before 

Charles  Maiden j  the  then  presiding  officer:  for  we  were 

not  precluded  from  giving  evidence  to  prove  it ;  as  the 

•v.  ante,  defendant  was  in  the  case  of  Jfrx  versus  Roger  Philips  *. 

Vol.1,  p.292.    who  having  pleaded  an  improper  s^vearing,  could  not  bo 

permitted  to  give  such  evidence  as  would  prove  a  proper 
swearing,  which   lie  liad  not  pleaded,     licrc,  we  might 
have  given  evidence  that   Charles  Maiden  was  the  pre* 
siding  officer,  and  that  we  were  sworn  before  him. 
*  If  this  is  a  consequential  issue — the  only  question  will 

be,  '^  whether  the  swearing  before  Charles  Maiden^  who 
*^  is  confessed^  upon  the  whole  record,  to  have  authority 
^^  to  administer  the  oath,  was  faulty  for  being  adminis- 
^*  tered  before  two  other  persons  also,  who  hau  not  such 
^    ^^  authority." 
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fiut,  at  (be  worst,  it  clearly  appears  upon  < lie  record  1767. 
**  that  he  was  svvorn  before  the  proper  pers(>n,"  (hough 
perhaps  we  may  not  have  pleaded  it  pro|)crly.  Ifere  is 
no  defect  of  title  :  it  is  a  title  ;  onlj/^  drfecthehy  set  out. 
So  that  it  is  stronger  than  Roger  PhOips^s  case.  The 
court  will  not  suffer  matter  of  form  to  prevail  against  snb- 
stantial  right;  es|)ecially,  where  the  existence  of  the 
corporation  depends  totally  npon  it. 

If  complete  justice  is  to  he  done,  we  ought  to  have     [  2138  ] 
*  liberty  to  amend  our  plea,  and  to  have  a  new  trial  :  and 
then  they  may  take  what  issues  they  tliink  proper. 

Mr.  Morton,  for  the  prosecutor,  in  reply,  argued  that 
there  ought  not  to  be  a  new  trial.  lie  insisted  that  the 
third  issue  is  complicated  with  the  fourth  and  fifth  ;  and 
that  Charles  Mntden  ceased  to  be  an  Alderman,  when  he 
was  elected  Bailiff;  and  that  consequently  there  was  but 
one  Alderman  present,  if  Edwick  and  Smart  were  not  Al- 
dermen :  therefore  the  fourth  issue  wjis  material.  And 
upon  the  fifth  issue  (which  is  a  substantial  issue)  we 
might  have  called  upon  them  to  shew  all  the  essentials 
that  constituted  tkem  Aldermen  ;  (as  a  good  election,  a 
good  swearing,  taking  tlie  oaths  to  the  government  S^c. 
and  also  the  Corporation  and  Test-Acts.)  And  the  prose- 
cutor has  a  right  to  avail  himself  of  every  thing  that  the 
defendant  has  confessed  upon  the  record. 

Now  here  is  such  a  swearing  pleaded,  as  was  no  swear- 
ing at  all :  and  we  had  a  right,  on  the  fifth  issue,  to  call 
upon  him  to  shew  a  proper  swearing.  He  ought  to  have 
been  sworn  before  the  presiding  ojficer  at  the  time  of  his 
being  chosen  :  whereas  it  appears  by  his  own  confession, 
that  he  took  the  o;iths  before  Charles  Maiden  and  the  two 
others,  as  Aldermen, 

In  the  case  of  Rex  versus  Roger  Philips,  there  was  in 
fact  no  such  swearing  as  was  pleaded:  but  here  the 
swearing  really  was  as  it  is  alledgcd  ;  which  must  always 
be  bad,  both  upon  plea  and  upon  evidence.  No  evidence 
can  make  such  a  s>vcaring  good :  it  was  before  these  three. 
a^  Aldermen. 

Lord  Mansfield— It  appears  by  the  report,  that 
there  were  but  two  objections  made  at  the  trial  of  this 
cause,  and  two  questions  started  ;  viz,  ^'  Whether  the 
*^  swearing  couUi  Le  before  the  tiiree  Aldermen  ;  and 
**  Sdly,  "  whether  jBd .  fcA  and  Smart  were  Aldermen, 
Ibr  the  purposes  of  8»\earing  himin  :*'  and  it  was  ihcii 
agreed  by  the  Gounsel,  to  be  put  upon  that  foot. 

But  the  whole  of  the  Litigation  as  to  the  two  Aldermeq 
-was  immaterial :  iFor,  they  Sad  nothing  to  do  with  it. 
The  election  and  the  swearing  are  distinct  matters* 
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1767.  The  sivearing  is  noi  involved  in  the  issue  concerning 

the  election. 
REX  *The  iiflh  issue  is  only  consequential.     In  the  case  of 

V.  Ros;er  Philips,  the  election  under  the  presiding  officer, 

J.  MALDEN.  could  not  lie  gone  into;  for,  he  had  not  alledged  that  he 
[*21S9  ]    was  s\«orn  in  that  manner. 

At  the  trial  of  the  present  cause,  the  election  was  not 
at  all  objected  to,  upon  the  foot  that  has  been  flow  insisted 
on.  Why  was  he  not  duly  elected  ?  It  is  now  said — 
*^  because  two  of  the  electors  were  not  Alderroeo."  But 
nothing  was  laid  before  the  Court  at  the  trial,  how  many 
aldermen  were  necessary  to  be  present ;  or  how  many  were 
actually  present.  It  is  not  shewn  on  the  evidence,  that 
there  was  not  a  majority  of  the  aldermen  ))resent. 

It  is  not  to  be  taken  tor  granted,  that  the  swearing  be- 
fbre  Charles  Maiden ,  as  presiding  officer,  could  have  been 
given  ill  evidence  upon  the  fifth  issue  But,  however, 
(stripped  of  the  pleading),  the  quebtioii  has  never  been 
before  the  jury;  and  the  matter  is  now  brought  impro- 
perly before  the  Court. 

In  the  case  of  Philips^  the  defendant  alledged  a  swear- 
ing, which  was  not  in  fact  true :  and  the  finding  and  di- 
rection in  that  case  were  both  right.  Therefore  they  could 
not  properly  move  for  a  new  trial,  but  applied  for  setting 

•  V.  ante,        aside  the  verdict,  and  a  repleader.*    The  Court  thought 
^'  ^^  '  that  setting  aside  the  verdicts,  and  giving  the  defendant 

p  V.  ante.         liberty  to  amend  his  plea,  was  a  better  method  ;t  and  that 

*  v'aiite         method  was  accordingly  there  taken. j: 

p.  306.    '  If  we  grant  a  new  trial  here,  they  will  have  it  in  their 

power  to  apply  for  an  amendment  or  not,  as  they  think 
proper. 

If  the  swearing  was  in  fact  an  improper  swearing,  that 
will  appear  upon  the  record  :  ami  judgment  could  not  in 
such  case  be  for  him  ;  because  his  title  would  appear  lo 
be  a  defective  one. 

Therefore — Let  there  he  a  new  triat,  xoithoul  costs. 

Mr.  Justice  Aston  said,  he  could  not  conceive  how  the 
third  issue  could  be  found  against  the  defendant. 

How  does  it  appear  upon  this  record  *^  that  Cluirles 
*^  Maiden  and  Jonas  Maiden  were  not  the  majority  of  the 
*^  aldermen  for  the  time  being  ?"  It  does  not  appear  but 
that  they  two  were  (lie  only  existing  aldermen  ;  and  it 
does  not  appear  but  that  the  detVndanl  was  well  elected, 
r  2140  1  The  swearing  isaquitediflerent  matter  from  the  election. 
'  The  defendant  is  obliged  to  shew  a  complete  title ;  and  he 

here  concludes,  that  ''  so  he  had  a  good  title.''  The 
king's  coroner  may  traverse  all  the  paFtictdors,  if  he 
thinks  fit :  but  if  he  does  not^  all  that  is  veil  pleaded  b  j 
the  defendant  is  admitted. 
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The  defendant  has  here  alLdrcd  that  he  took  the  oaths        1767. 
befoie  the  presiding  officer ;  though  indeed  he  adds — 
^^  and  before  the  two  others,"  (who  were  not  so.)  ^lEX 

On  the  fifth  issue,  which  is  consequential,  the  prosecu-  ^' 

ior  cannot  eive  in  evidence  defects  of  title  not  mentioned  *^-  haldeiu 
ia  the  pleadings. 

Therefore  if  the  issue  upon  the  election  is  found  wrong, 
thai  issue  is  also  found  wrong. 

Whether  they  will  apply  to  amend  or  no,  is  no  part  of. 
the  present  consideration  :  they  may  do  as  they  think 
proper.     But  I  think  we  ought  to  set  aside  this  verdict, 
and  grant  a  new  trial. 

The  case  of  Philips^  Mayor  of  Carmarihen^  was  not 
like  this  case. 

In  Goldwj/er^s  case*,  the  fact  of  the  person  presiding  •  Rex  v.  Lisle, 
h^ng  a  good  mayor,  or  only  a  usurper,  was  put  in  issue :  s  Stnu  io9o. 
and  though  the  court  did  not  give  an  explicit  opinion 
'^  whether  the  presiding  of  an  officer  de  facto  was  saffi* 
^^  cientto  make  a  title  in  the  defendant  against  the  crown,*' 
yet  if  he  had  been  an  officer  de  faciOj  (and  not  a  mere 
usurper,)  they  strongly  inclined  that  the  presence  of  a 
mayor  de  fado  recently  prosecuted,  and  against  whom 
judgment  of  Ouster  had  been  obtained,  would  not  be  suf- 
ficient to  authenticate  the  defendant's  election. 

But  I  give  no  opinion  on  this  point. 

He  thought  that  a  swearing  before  Charles  Maiden  as 
presiding  officer  could  not  be  given  in  evidence  on  the  last 
issue,  as  the  pleadings  now  stand. 

Upon  the  whole,  he  concurred  with  Lord  Mansfield +,  ♦  The  otHwr 
fliat  there  ought  to  be  a  new  trial.  were*22Si«b. 

lUxLE  MADE  ABSOLUTE  for  scttiug  asido  tlic  verdict,  »««. 
and  having  a  new  trial. 


Jesser  versus  Gifford.  ^  2141  } 

THIS  was  an  action  for  erecting  a  wall,  whereby  the  Revenioner 
PlaintiiTs  Lights  were  obstructed.  may  bring  hii 

The  declaration  contained  two  counts  :  in  the  second,  ?a,l^done tooit 
the  plaintiff  counted  as  the  reversioner.    And  a  verdict  inheritance* 
had  been  given  for  the  plaintiff,  and  general  damages. 

On  the  second  day  of  this  term,  Mr.  Serjeant  Burland 
moved  in  arrest  of  judgment ;   and  had  a  i^ule  to 

Shew  Cause. 
His  objection  was-r-that  this  action  ^iU  not  lie  by  a 
reversioner ;  being  only  an  injury  to  the  person  in  pos^ 
session. 

Mr.  Justice  Aston  now  said  be  tiad  looked  intpi  it^ 
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and  had  found  a  case  S.  P.  trith  the  present ;  and  accord^ 
ingly  cited  Tomlinson  versus  Browriy  as  of  J£.  28  G.  2. 
but  It  was  determined  in  Easter  Term  1755.  It  was  an 
action  brought  by  the  owner  of  the  inherilance,  for  a  nui- 
sance in  obstructing  lights  and  breaking  his  wall.  A 
general  verdict  for  the  plantifF.  Mr.  Nortoffy  in  arrest  of 
judgment,  objected,  that  a  temporary  nuisance  can't  be 
be  an  injury  to  the  inheritance  :  it  may  be  abated  before 
"the  estate  comes  into  possession  :  and  he  cited  Cro.  Jac, 
231.  Some  versus  Barwisk  ;  and  observed,  that  if  this 
would  hold,  the  defendant  would  be  liable  io  a  double 
action ;  one,  by  the  possessor  of  the  estate ;  the  other, 
hy  the  reversioner.  Mr.  Crowfe  shewed  caase  on  behalf 
of  the  plaintiff;  and  insisted  that  it  was  a  damage  done 
to  the  inheritance :  if  the  reversioner  wanted  to  sell  the 
reversion,  this  obstruction  wotild  certaitily  lessen  the  vaiuo 
of  it.  The  court  were  of  opinion,  that  an  action  might 
be  brought  by  one,  in  respect  of  his  possession  ;  and  by 
the  other  in  respect  of  his  inheritance,  for  the  injury  doiA 
to  the  value  of  it. 

Lord  M  ANSFiET*p — That  is  decis/lve. 

Wheiieupon, 

The  RiTLE  was  discuargeik 


r  2142  3  Hex  versus  Norris. 

Finf  forper-      ^1IR  Fletcher  Norton  moved  for  a  rule  to  bring  up  th<^ 
to^n5tJ*»n  defendant  to  be  discharged  as  an  insolvent  debtor. 

insoWent  to  be       He  had  been  convicted  of  perjun/  j  and  (Otter  alia) 
discbarged.      fined  £,100. 

Lord  Mansfield — This  is  not  a  dcbt^  but  apun* 
ishment, 

.Motion  denied. 


The  End  of  Michaelmas  Term,  1767, 8  G,  3, 
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^' B.  There  wore  only  three  Judges  of  this  satnrdayssa 
Court,  at  the  opening  of  this  Term ;  viz.  Lord!  -'"'"•^  ^^^^ 
Mansfield,  Mr.  Justice  Yates,  and  Mr.  Jus- 
tice Aston  :  the  fourth  seat  was  vacant,  by  the 
promotion  of  Lord  Lifford  to  the  Chancellor- 
ship of  Ireland;  and  Mr.  Justice  Willes,  who 
succeeded  him  here,  did  not  take  his  place 
tipon  th^s  Bench,  till  the  27th  of  this  month. 


in  A 


Bex  versus  John  Leigh,  Esq.  Mayor  of  Yarmouth  in 

the  Isle  of  Wight. 

'M'R.  Serjeant  Burland  shewed  cause,  on  behalf  of  the  Defendant  in 
•^'-■-  prosecutor,  against  a  rule  which  had  been  obtained  ^.trar.  fail- 
by  Mf.  Serjeant  Daw  (on  Mondaj/ 9i\\  Ndvember  ]767^)  ingtoprovea 
to  shew  cau!te  why  tne  judgment  against  Uic  defendant  JinJii^^rjd-. 
should  not  be  arrested.  ment  for  tht 

It  was  an  information  in  nature  of  a  Quo  Warranto.  Crown. 
Twelve  issues  were  taken  2   five  of  them  were  withdrawn  5^lS"™' 
by  the  prosecutor.  544. 4  doih. 

The  defendant  claimed  the  office  under  two  titles  /  viz.  424.] 
under  a  prescriptioriy  and  also  under  a  charter :  but  he 
bad,  by  his  plea,  put  bis  defence  upon  his  claim  under 
the  prescriptive  right ;  which  was  tried,  and  found  against 
him. 

Serjeant  Davy  alledged,  that  it  appeared  upon  the  face 
of  the  record,  taking  in  the  whole  of  the  pleadings, 
^^  that  the  defendant  had  a  goo{//i//eunder  thecHAR- 
^^  T£R  :''   and  therefore  if  he  could  nothaie  judgment 
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1768.        for  him,  yet  at  least  there  could  be  no  judgment  against 

him,  notwithstanding  the  finding  of  the  jury  upon  his 

REX         prescriptive  claim. 

V.  He  insisted,  that  thouf^h  it  had  been  objected  "  that 

liEiGH.      ^'  the  defendant  had  put  his  defence  upon  a  title  under  a 

"  prescription  ;"    yet  it  appears  upon  the  whole  record 

**  that  he  had  a  title :"  I'or  he  has  alledged  '^  that  he  was 

•"  chosen  by   a  majority   of  those  zcho  assembled  u|>on 

the  Charter-day."     And  the  charter  appears  upon  the 

record  :  and  upon  the  conslrifction  ofit^  it  was  not  neces* 

sary  that  he  should  be  chosen  by  a  majority  of  the  whole 

number  of  the  electors  in  being. 

To  this  Serjeant  Burland  answered,  that  the  defendant 
can  not  go  into  the  construction  of  the  charter ;  because^ 
upon  this  record,  the  defendant  jfoiiwrfs*  his  title  upon  pre* 
scription  ;  and  denies  the  charter :  therefore,  as  the  pre- 
scriptive title  is  found  against  him,  he  cao  not  resort  to 
the  charter,  of  which  he  has  denied  the  very  existence, 

Serjeant  Davt/  replied — ^I'hat  the  defendant  does  not 
found  his  title  upon  prescription  only -^  (though  be  ac- 
knowledged ^"^  that  he  denied  the  acceptance  of  the  char- 
ter :'')  but  upon  the  whole  record,  it  plainly  appears  t/iat 
tliere  was  a  mode  of  election  directed  by  jthe  cjb&rter ; 
and  that  he  was  eh^ctcd  agreeably  to  the  directions  of  it ; 
and  therefore  there  ought  to  l>e  either  an  arrest  of  the 
judgment^  or  an  award  of  a  repleader  on  account  of  the 
immateriality  of  the  issues. 

Lord  Mansfikld  (to  Mr.  Serjeant  Davu-^)  It  is 
too  strong  for  you.  Y.ou  have  departed  from  the 
title  you  have  sejt  MP  :  aud  the  issues  are  notimma* 
tcrial.  The  judgment  must  follow  the  title  set  up 
by  tiic  defendant  against  the  crown;  he  ca^  nut 
say,  in  general,  "  th^t  he  was  A//y  elected.'* 

Mr.     Thurlow    and    Mr.    Walker^    w^Q    v^re    alisp 

Counsel  (with  Serjeant  Da-oy)  £cMr  Ui£  c^en^aat,  still 

urged  that  the  Court  could  not  givie  a  posjti^e  ju<)gaieiiJt 

against  the  defei^lant,  when  it  appears  to  th/em  u{i|On  the 

^ce  of  the  wliole  Jtt,ccord,  ^'  t^t  the  inpyer /^f  t^e  ^it 

'^  has  no  cause  to  sustain  it;"  not  even  if  t^e  €|e£eiidsu4 

should  .confess  the  Action.     And  to  prpvethis,  jthey  cited 

•  Sou.    Tills  xhe  opdnioD  of  Choke  chief  justice,  in  ♦  Tilly  and  fVodu^f 

l^^l^^y      -case,  7  iU  4. 31.  ^'  that  iu  no  case  where  it  ai)()e^  t£at 

cited,  witfi  re-  ^^  a  man  h9M  ^o  title  to  recoyea*,  shall  Ji^  ever  have  jud|^i- 

|ard  tothe        <«  meut  to  recover.     And  even  if  the  defendant  would  AP 

Vu-Ttu^'  •"  ^^^  *^®*^  s^fier  judgment,  yet  the  court  9}H^^  aot  to 

the  trttth!        "  give  H  :  ioTy  they  ncyer  ought  to  give  j^d^^pif  nt,  bpt 

^'  ;where  it  ap{>e^8  to  thooi  that  the  plaiotilQf  baa  cause  V> 
<*  have  judgiwem.'* 
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And  tliis  rcasonin<j  is  equally  applicable  to  informations        17G8. 
ill  nature   of  quo  warranto^   where  the  crown  appears  to 
have  no  oanse  of  suit,  as  it  is  to  a  plaintiff  who  has  no 
title  to  recover.  ^' 

They  also  cited  Dn  Bonhamh  case,  8  Co.  1 W  8^  121.  6.  I-k«QH- 
as  laying  down  the  proper  distinction ;  and  which  is  ex« 
press  "  that  the  plaintiff /?erer  have  judijment,  when  it 
**  appears  that  he  has  no  cause  of  action.'*  So  also  is 
the  case  of  Bultcrfidd  versus  MarshaU^  in  1  Lutw.  608. 
The  chief  justice  says — "  That  admittini]^  the  bar  not  to 
"  b<f  ffood,  yet  in  as  much  as  it  appears  that  the  plaintiff, 
*'  by  nis  own  shewinc^^  has  no  cause  of  action,  he  cannot 
**  have  judgment  :*'  and  so  was  the  opinion  of  the  whol(r 
court,    p.  609. 

Turnor\  case,  8  Co.  133.  h.  was  also  cited  by  them,  as 
laying  down  and  confirming  the  samfe  doctrine  ;  and  prov- 
ing that  if  a  defendant  pleads  an  insufficient  bar  ;  and  the 
plaintiff  goes  on,  and  shews  that  the  bar  is  insufficient,  and 
that  the  clefendant  has  no  title;  yet  he  shall  not  recover, 
i(  it  appears  upon  his  replication  ^^  that  he  has  no  cause 
**  of  action." 

Here  the  defendant  has  pleaded  a  prescriptive  title  ; 
which  is  fallen  to  the  ground :  it  is  found  against  him. 
But  it  appears  upon  the  record,  "  that  there  was  a  re- 
"  gular  assembly  holden  ;  and  that  the  defendant  was 
**  duly  chosen  a  chief  burgess  at  it ;  and  afterwards,  duly 
^*  elected  and  sworn  mayor.  This  would  have  been  a 
title  under  the  charter,  which  is  set  forth  upon  the  record. 
Therefore  judgment  can  not  be  given/or  the  prosecutor  : 
for,  the  Court  sees,  upon  the  whole,  that  tlie  party  who 

J>rays  this  judgment  has  no  title  to  it.  Tlie  charter  is  ^et 
brth  in  tlie  replication:  and  the  defendant  appears 
to  have  been  elected  agreeable  to  it.  All  this  appears  upon 
the  record. 

Mr.  Walker  cited  some  cases  of  the  court's  having  t^Vin.4i6.J 
awarded  Repleaders  after  verdict ;  particularly.  Love 
versus  Whtton^  in  Cro.  Eliz.  215.  and  an  anonymus  case 
in  Comj/ns  148.  and  the  case  of  Roger  Philips^  mayor  of 
Carmarthen^  {ante  Vol.  1.  p.  292.)  And  he  proposed,  that 
^the  defendant  should  have  liberty  to  amend  his  .plea,  or 
to  plead  cfe  novoj  on  payment  of  costs. 

Xioid  Mansfield  askecl  if  they  could  cite  any  case 
^here  judgment  had  been  refused  to  the  crozo?i  upon  an 
ihfcttnatidn  in  nature  of  quo  warrantOy  wtrere  the  defeti'-     r  g|^g  -i 
ddniJiaikS  m  the  title  he  nad  set  up.  ^  -* 

'     And  it  deemed  acknowledged,  that  there  was  mme. 
<'Ai4M8t^ -none  were  mentioned. 

Whereupon  his  Lordship  proceeded  to  observe,  fha^ 
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in  civil  cases,  if  the  plaintiff  has  no  cause  of  action,   be 
cannot  have  judgment. 

But  this  manner  of  proceeding  is  quite  different.  For 
if  the  defendant  has  usurped  the  franchise  without  a  title, 
the  king  must  have  judgment.  The  defendant  therefore 
is  obliged  to  shew  a  title  2  and  the  king  has  no  need  to 
traverse  any  thing  but  the  title  set  up.  If  any  one 
material  issue  is  found  for  the  Crown,  the  crown  must  hav^ 
judgment. 

lie  added — 

I  do  not  see  bow  here  coiild  be  a  repleader  3  for,  in 
repleaders,  you  begin  with  the  first  fault.  Nowhere, 
the  ixkolc  defence  is  wrong.  And  there  don^t  appear  to 
tie  any  slip  or  mistake :  nor  has  tliere  been  any  motion 
for  an  amendment  or  repleader  in  this  case. 

In  the  present  state  of  it,  1  have  ncX  douH  that  you' 
cannot  stop  the  crown  from  having  judgment. 

Mr.  Justice  Yates — If  the  plea  contains  no  tiiie 
against  the  crown,  there  must  be  judgment  for  the 
croiVri. 

In  civil  actions,  the  plaintiff  must  recover  upon  his 
own  title :  in  cases  of  intormation  in  nature  of  quo  war^ 
ranto  for  usurpations  upon  the  rights  of  the  crown,  the 
defendant  must  shew  that  he  has  a  good  title  against  the 
crown. 

Sir  Fletcher  Norton^  pro  iiegCy  here  observed,  th^it 
the  court  could  not  ^rant  a  repleader :  ^r,  that 
would  be  giving  the  defendant  an  opportunity  to 
plead  double  ;  which  the  *  Act  of  Parliament  dls- 

allows. 

» 

4.  and  9  Add. 

c.  20.  sect.  7.  wbicli  extends  Uie  former  to  *'  all  ^rits  ofmaDdamns,  and  infbrmttioBlis  io  na- 
^  tare  of  a  Quo  WarraDto,  and  proceedings  thereon,  for  any  the  tnattetg  tA  the  laiter  tuH 
*'  mtmtwnedf*  but  fiol«o  as  to  have  liberty  to  plead  more  j>/catMaji  wm,  even  with  the  leave 
of  the  Court.  Thi»  was  determined  in  Trimiy  Term  1753,  S6  &  27  O.  2.  B.  R.  in  two 
cases ;  one,  Rex  v,  Newland,  [S.C  Saver's  Kcp.96,]  Common-Council  Man  of  Cimiarthcu : 
the  n&er,  Rex  o.  Briscoe,  bailiff  of  Haslemcre. 

Lord  Mansfield — And  in  the  worst  Way,  too.  This 
is  decisive. 

Mr.  Justice  Yates  proceeded — ^the  defendant  in  qito 
warranto  is  called  upon  to  shew  liis  title  ;  to  shew  ^^  ^ iro 
warranto  he  claims  the  franchise.^^  He  accordingly  sheWs 
his  title.  The  crown  are  only  to  answer  this  particular 
claim.  He  must  at  once  shew  a  comj^/e/e  title.  If  he  (aib 
in  it,  or  in  any  chain  of  it,  judgment  must  be  given 
against  him.  Here,  the  defendfant  has  set  up  a  particufor 
title  :  this  title,  upon  which  he  grounds  bis  claitti  to  ike 
franchise,  is  found  against  him.  He  can  Bot  noo  depart 
from  it.  Therefore  the  Crown  is  here  iikillfld  to  judg« 
iB€nt. 


•  Sec  [Parker 
Sj  and  4^5 
Ann.  C.16.  sect. 
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Mr.  Justice  Aston  concurred  in  opinion  ;  and  had  no 
doubt  at  nil.  There  could  be  no  pretence,  he  said,  of 
judgment  for  the  defendant :  for,  it  don't  appear  that  he 
could  have  made  a  title,  at  all ;  and  that  which  he  ^^i  up, 
is  fonnd  acrainst  him. 

la  the  case  of  Rex  versus  Philips — It  was  only  a  defeC' 
tive  setting  forth  of  the  title  :  lie  really  had  a  good 
one. 

Per  Cur.' 

Rule  discharged. 

See  the  case  immediately  following  this  case. 
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Hex  versus  Grimes* 


Rex  versus  Blatchford. 


Moddajr  S5th 
January  1768* 
(All  three 
Judges  pre- 
sent.) 


(See  the  last  case.) 

^EVERAL  other  corporators  having  pleaded  the  like 
'^  pleas  as  in  the  case  immediately  preceding  this;  and 
the  issues  having  been  ready  to  go  down  to  trial  at  the 
s^mc  assizes  with  the  former,  but  not  having  been  actually 
tried ;  the  defendants  had  moved  to  withdraw  their  pleas, 
and  to  plead  de;  noroj  on  payment  of  costs  and  the  prose- 
cutor's having  liberty  to  reply  de  novo.  Cause  was  now 
shewn  against  this.     But 

The  Court  granted  it,  without  even  hearing  (a 
second  time)  the  counsel  for  the  defendants  ;  uj.on  pay- 
ment of  Costs,  pleading  within  a  week,  taking  short 
notice  of  trial,  and  with  liberty  to  the  prosecutor  to  reply 
de  novo. 

And  this  they  did,  without  affidavit  of  any  particukir 
circumstances,  or  any  particular  reasons  given  for  this 
amendment :  for,  Lord  Mansfield  said  it  was  sufficiently 
bard  upon  a  defendant,  who  might  be  doubtful  '^  whether 
*^  his  election  could  be  best  supported  under  a  charter  or 
^^  under  a  prescription,'*  to  he  obliged  hy  our  law,  to 
make  his  election  under  which  of  them  he  would  defend 
himself  by  his  plea,  and  to  desert  the  other  tttlcy  instead 
of  having  an  opportunity  to  take  the  benefit  of  60/A  :  but  it 
vmA  surdy  reasonable  that  if  he  discovered,  before  trial ^ 
that  he  had  pitched  upon  the  wrong  defence,  he  should 
be  at  liberty,  upon  payment  of  costs  and  other  proper 
tcrmij  to  quit  that  weaker  defence,  and  insist  upon  the 


A  defendant  in 
qno  warranto 
may  upon 
terms  change 
the  point  ot  his 
defence. 
[.See4Diim. 
dOS  6 10. J 
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franchise. 

The  RULE  was  made  absolute^  with  the  additions 
above  particularized. 


A  botcho 

witliiii 

ha&kn 


"  BUTCHER  was  a  person  Who  sought  his  Ihm^  hy  buj/ifi^ 
**  and  sel/wgy  within  the  meaning  of  the  Acts  concerning' 
bankrupts." 
rs.  c.  cited  1  The  Court^  though  they  expressed  themselves  very 


iDn"  SA  sensible  of  the  inconxemcnce  of  extending  the  bankrupt- 
t  Will.  17^  Idivis  to  artificers  whose  living  is  substantially  gotten  oy 
Oreen  so^]         mechanical  Iskhoui^  with  a  mixture  of  buying  and  Selling  ; 

yet  thought,  upon  the  authority  ofcasesj  that  they  musi 
bold  a  butcher  to  be  within  that  descriplidn  which  makc4f 
a  ilian  liable  to  a  commission  of  bankruptcy. 

And  therefore 

Thb  Rule  for  shewing  cause  "  why  the  verdict 
should  ^^  not  be  set  aside  and  a  judgment  Of  non* 
suit  entered/'  was  bischarOed. 

r.  13.  Eliz.  C.7.     IJ.l.  c.  15.  and  glJ.  h  c.  19. 

Sep  also  Cro.  Car.  31.    Crampe  versus  Borne, 


f  S149  1  Barnes  %ersm  Foley.  (S.  C.  IBI.  643;) 


npHiS  was  a  special  case  reserved  at  Nisi  Prius,  uponf 
-*    the  trial  of  an  action  brought  by  an  inhabitant  of 


letters. 


Postmaiters  in 
coniitiy  towns 

extra  for  tbe  ^  Bath  against  the  defendant  who  demanded,  and  rd« 
delivery  of  ccived  of  him,  a  half-penny  a  letter  more  tbaa  the  settled 
*  rate  of  postage. 

The  point  meant  to  be  settled,  was  *'  whctlier  the  post- 
'^  master  was  obliged  to  ddixer  out  letters  sent  by  thd 
**  Genet al  Post,  at  the  respective  HABiTAtioirs  of  thcf 
^'  persons  residing  in  (hat  city  to  whom  such  letters  Were 
^^  addressed,  for  the  mere  rate  or  price  settled  by  Aet  dF 
<^  Parliament :''  or  ^^  whether  it  was  tacumbeiit  upon 
**  such  persons,  to  come  or  send  to  the  Po6t«OAcej  to  in* 
<*  quire  after  md  fetch  their  letf4?rs,  in  ease  tiiey  iamted 
^<  upon  not  paying  ady  mott  for  them tinotte  atrief  nrtif 
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^'  allowed  by  Act  of  Parliament,  and  refused  to  make        17$8» 
^  «ry  ro/^en^o^f on  whatsoever  (or  the  trouble  of  carruing 
'^  ihem  out  and  delivering  them  at  their  respective  Jui6t«       BARjiEa 
^  iathns:'  v. 

It  happened,  nevertheless,  that  this  point  still  remained  polet. 
unsettled ;  as  the  present  action  was  brought  for  the  re« 
cover  if  of  the  money  which  had  been  illegally  deman  led 
and  taken,  (which  could  not  be  justified ;)  and  not  for  the 
injury  of  detaining  the  letters,  and  refusing  to  carry  out 
and  deliver  them. 

Perhaps,  therefore,  it  is  scarce  necessary  to  state  npre 

of  this  special  case,  than  that  it  appeared  therein,  that  the 

pott*master  of  Bath  had  published  an  advertisement, 

*'  that  sach  persons  as  chose  io  senp  to  the  Pofit-OJSce 

there,   for  their  fetters,  might  have  them  deliDtred 

THBRE  :  but  such  persons  as  chose  to  have  them  deli* 

vered  at  their  own  places  of  habitation  must  pay  a  h  alf-* 

PBiiyr /or  BACH  Utter  so  delivered  at  their  place  of 

habitation.'' 

However,  though  I  have  not  the  exact  literal  state  of 
the  case  at  present  in  my  jpossession,  I  mean  to  insert  it 
hereafter ;  and  shall  specir^  the  particular  pa^e  where  it 
^U  be  inserted,  both  in  the  Index  of  names  of  cases,  and 
idso  in  the  table  of  the  principal  matters,  under  title 
'*  Letters." 

It  was  argued,  on  Friday  the  15th  of  May  1767,  by 
Mr.  Jlfoiti^eM  for  the  plaintiff,  and  Mr.  Serjeant  Davyiox 
the  defendant. 

The  GBNERAL  QUESTION  was,  ^^  Whether  the  post« 
master  wan  obliged  to  defioer  letters  to  the  inhabitants  of 
and  residents  in  Bathy  at  their  knoztn  places  of  abode^  at  f  8150  ] 
the  rate  fixed  by  the  several  and  respective^Acts  of  ]^- 
liament;  or  can  demand  a  further  consideration  oreom'^ 
'<  pensalion  for  the  labour  of  so  carrying  out  and  deliver^ 
^'  tngthem  :"  for,  as  to  the  particular  sum  demanded,  (a 
luitf-penny)  it  was  not  objected  to  as  unreasonable,  in 
case  ne  had  a  right  to  make  any  demand  at  all. 

Mr.  Mansfield  argued  that  he  was  obliged  to  deliver  the 
fetters  abroad,  at  their  respective  habitations,  at  the  fixed 
imle.  without  any  additional  charge. 

He  confined  himself  to  the  delivery  of  letters  within  the 
Post'-  Towns  \  not  meddling,  at  present,  with  the  delivery 
of  Ihem  at  a  distance  from  such  towns.  He  cited  rehearsed 
and  observed  upon  the  different  Acts  of  Parliament  re« 
iatiog  to  the  Post-Office.  The  IS  C.  2.  c.  S5.  was  the  first 
Act  to  eiect  a  Post-Oflice.  Then  came  the  9  Ann.  c.  10. 
€if  which  lie  selected  the  following  sections,  viz.  S  6.  17, 
m^  3ly  39, 40.  The  4  O.  S.  c.Si.  gives  the  addiUonal 
tothoftnny^PM.  A^dfiG.S.  cS5.  h^S^lZ. 
YoL.  lY.  P 
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expressly  mentions  trhere  any  additional  charge  is  to  b^ 
made.  And  no  other,  he  said,  could  be  imposed  without 
legal  authority. 

He  then  argued  from  the  great  inconvenience  that  piust 
arise  to  every  person  (hat  might  have  reason  to  expect 
letters  i  in  case  the  post-master  was  under  no  obligation 
to  send  them  out  to  tneir  respective  known  habitations  ; 
knd  the  infinite  confusion  that  would  happen  even  at  the 
post-house  itself,  in  populous  towns,  from  the  crowds  of 
inhabitants  continually  resorting  there  to  inquire  for 
letters.  And  he  argued  that  the  particular  rates  and  pay- 
ments fixed  by  the  sixth  s^tion  of  9  Jnn.  c.  10.  and  the 
caution  of  4  G.  2.  c.  S3,  about  the  additional  pcnny^,  ami 
of  the  Sir.  3.  c.  25.  where  any  additional  chilrge  is  to  be 
laid  on,  shewit  to  be  the  intention  of  l^islature,  that  no 
such  encroachments  should  be  made,  as  aie  now  attempt- 
ed :  at  least,  a  strong  presumption  arises  from  them.  Ami 
the  smallness  of  the  sum  at  present  demanded  would  make 
no  dificrence  in  the  case.  But,  however,  a  half-penny 
bears  a  great  proportioh  to  the  whdle  rate  (of  3d.  or  M,) 
It  may^  in  some  places,  amount  to  £400  or  £500  a 
year.  And  if  they  have  the  power  to  demand  any  thing 
at  all,  it  will  be  in  their  power  to  encrease  it  ad  libi* 
turn ;  and  so  to  raise  a  tax  upon  the  subjccty  at  their 
discretion. 

Mr,  Serjeant  JOfavyy  contra^  for  the  Post-Master,  in- 
sisted that  it  is  fio  part  of  his  duty  io  carry  the  letters  a 
yard  further  than  the  post'ojfice  of  the  respective  post- 
[  ^151  J  towns.  He  owned  this  to  be  a  point  defended  by  the 
Post'Master^General ;  and  that  it  was  considered  as  a 
general  question,  not  confined  to  Bath  alone. 

Many  Post-Ofiices  are  in  exceeding  small  villages ; 
not  in  large  towns.  These  would  be  clear  of  the  in- 
conveniencies  suggested  as  possible  to  happen  in  popu- 
lous places. 

The  Post'^OiBce  may  indeed  send  them  out,  if  they 
think  it  to  their  advantage :  and  it  would  be  very  incon- 
tenient  in  London^  not  to  send  them  out.  Many,  mer- 
chants df  London,  do,  however,  fetch  their  own  letters. 
But  in  country  towns  it  might  be  exceedingly  inconveni- 
ent to  the  Post- Master,  to  send  out  letters  to  considerable 
distances  from  the  post-house. 

He  mentioned  9  Ann.  c.  10.  §6, 11,  31.  and  5  G.  S. 
r.  S5.  §  8.  as  favouring  his  side  of  the  question ;  aiMi 
observed^  that  the  words  ^^  offlce^^  and  ^^  stagc^*  are  used 
as  synonimous  terms,  through  all  the  acts ;  that  the  rates 
are  settled  according  to  the  distance  in  miles  ;  4uid  that 
the  miles  are  computed  from  stage  to  «ta£e.  Nqw  if  a 
nian  lives,  in  a  great  town,  somewhat  fiuraer  fioin  liMr 


Hilary  Term  8  Geo.  3.  B.  R* 


215S 
1768. 


BARNES 

V. 
FOLEY. 


ioH  than  the  post-house  of  such  town,  he  ou^ht  not  to 
have  his  letters  sent  to  him  at  such  his  habitation,  unless 
i\ivy  Mrere  to  be  charged  more  than  he  would  be  obliged 
to  pay  if  he  sent  to  the  office  for  them. 

This  same  question  has  oeen  tried  before,  in  a  case 
between  GreeH  and  Hopper^  in  Durhaniy  at  the  summer- 
assizes  1761.  And  the  judge,  afler  argument,  determined 
>^  that  it  was  not  the  duty  of  the  Post-Master  to  send  them 
*«  out." 

Mr.  Justice  Yates  said — The  iar  were  notsatisfied 
with  that  determination. 
Mr.  Serjeant  Davt/  urged,  that  if  Post-Masters  were 
obliged  to  send  out  letters  within  towns,  it  would  follow 
^^  that  they  would  be  likewise  obliged  to  send  them  out 
"  of  towns." 
Mr.  Mansfield^  in  his  reply,  denied  this, 
lie  also  denied  the  words  ^^  stage'-  and  ^^  office"  to  be 
synonimous :   ^'  stage^^  comprehends  the  whole  town. 
The  houses  are  often  chang^ :  the  stages  are  not.     It 
-would  be  very  hard,  he  said,  if  a  man's  fetter,  who  lives, 
in  a  great  town,  somewhat  beyond  the  post-house,  a  litUe 
farther  on  from  London,  should  be  liable  to  be  charged  a 
penny  lAore ;  and  yet  that  he  should  be  obliged  to^end  to 
tbejXMt-house  for  it.  . 

The  practice  of  the  General  Post-Office  in  London     [  S15S  ] 
shews  their  real  sentiments  about  this  matter. 

Lord  Mansfield  inquired  if  there  was  any  regula- 
tion made  about  this  matter,  by  the  Post-Master  General. 
Sdly.  Whether  this  additional  money  is  accounted  for  to 
the  public  revenue,  or  not.  Sdly.  Whether  the  Post- 
Master  himself  can  receive  this  aidditional  charge,  as  a 
rate,  (though  his  servant  might  be  permitted  to  receive  it 
as  a  gratuitt/y)  even  although  the  person  of  whom  he 
took  it  should  coilsent  to  pay  it :  for,  if  he  ikiay,  it  im- 
powers  hitn  to  raise  whatever  he  pleases.  This  is  a  ne9i> 
thing  :  how  come  they  now  to  publish  such  an  adver- 
tisement ? 

X.  B. — ^Nothing  is  taken  in  Bristol,  (as  was  attested 
by  Mr.  Dunnins ;)  nor  in  Lancaster  and  Liver' 
poole^  (as  was  declared  by  Mr.  Justice  Yates:) 
yet  in  the  case  of  Oreen  versus  Hopper,  some 
other  towns  were  mentioned,  where  it  was  prac- 
tised. 

Lord  Mansfield — The  whole  revenue  ought  to  go 
to  the  crown ;  none  of  it  io  the  Post-Master ; 
and  the  crown  are  to  be  at  the  whole  expence. 

P2 
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This  practice  would  raise  an  immeitfe  luni,   ra 
populous  towns. 

Ultbrius  Consilium* 

Upon  this  matter  being  now  mentioned  again — 

Lord  Mansfield  took  notice,  that  the  principal 

Juestion  is  put  upon  the  charge.    Therefore,  unless  the 
^ost-Master  can  support  a  ri^t  to  impose  such  a  charge^ 
there  is  an  end  of  the  action. 

.  This  Post-Master  has  published  an  advertisement  ^^  that 
^'  all  such  persons  as  chose  to  send  to  the  oflEice^  might 
^^  have  their  letters,  at  the  settled  rate,  upoo  seading  for 
^^  them:  but  such  persons  as  chose  to  have  them4elivered 
-^^  at  their  places  of  habkatioii,  must  pay  a  half-penny  for 
"  each  letter." 

His  Lordship  dedaiM  ht  would  not,  upon  the  present 
action  and  special  case,  giv^  a  jodieial  opinion  upoa  the 
question  <^  whether  the  Postmaster  was  or  was  not 
^^  obliged  to  deliver  oii^  the  letters,  to  all  persons  to  whom 
<^  they  were  addressed^  inhabiting  wiihim  the  city  of 
**  Bath.'' 

The  right  mefliod  of  bringing  that  question  before  the 
Court,  is,  for  aonie  inhabitant  o£Baih  to  bring  an  acticA 
against  the  Post*Master  for  not  sending  his  bibers  to  his 

Sir  fJetcher  Nortm^  for  the  Post*Masler,  said  he 
would  not  pretend  to aigue  k  upenthe  foot  of  the 
Post*Masler^s  having  a  rrgAl  to  dbm  and  a  further 
price  for  the  letten,  than  the  Acts  of  Paniameiit 
allow. 

'' Whereupon, 

TnM  Court  only  declared  as  follows — 

Vpomtkis  case,  as  at  present  stated  and  left  to  ub,  tiRie 
must  be  a  Rulr. 

T%at  the  Postsa  be  delivered  to  the  Plaintiff. 

N.  B.  The  point  intended  by  both  parties  to  have 

been  now  aettlDd,.  remained  consequently  undeter- 

^Alined  :  and  the  counsel  on  txith  sides  agreed  that 

they  must  think  upon  a  method  of  bringing  iXprOf 

pcrljf  before  the  court. 

Aflterwanb,  in  £<»^erTerm'll  G.B.  oia90ih  April 

1771,  it  was  determined  by  this  Court,  in  a  caaa 

of  Stocky  oncy  i^c.  against  H arris j  Deputy  Pad» 

'  Mastar  of  Oioucesier^  ^lluitthePaat-MairterwAa 

'«  «&/fg«tf  to  deliyer  the  letten  to  the '  iaiuibitanta 
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"  of  tfcat  city,  at  their  houses.**    But  there,  in-        1768. 
deed,  such  a  usage  had  prevailed  for  a  great  length 
of  time.   •  And  I  am  informed  by  a  learned  serjeant^      BARNfii 
that  in  Trin.  13  C  3.  there  was  a  determination  in  ^* 

C  B.  between  Rowningnnd  Goodchild^  which  fully       foley. 
settles  the  point.     It  was  a  case  reserved,  upon  an  J^^'  ^^^^^^ 
action  for  money  had  and  received  for  the  plaintiff's 
use.     It  was  stated,  that  hefare  the  year  1741, 
Letters  by  the  London  post,  directed  to  persons 
living  in  Ipswich^  were  delivered  at  their  houses^ 
on  paying  the  legal  postage  :  but  that  one  penny 
was  paid,  over  and  above  the  legal  postage,  for 
letters  by  the  cross-post ;  which  were  delivered  at 
a  different  time  of  the  day.   That  in  the  year  1 74 1 , 
notice  was  given  by   the  Deputy    Post^Master 
^^  that  for  the  future,  a  half-penny  over  and  above 
*^  the  legal  postage  was  to  be  paid  for  every  letter 
^^  delivered  at  any  House  in  Jpszoick:**  and  that 
a  half-penny  for  every  letter  so  delivered  has  been 
since  paid  to  the  deliverer  of  the  letter,  for  his 
own  use.     The  question  submitted  to  the  opinion 
of  the  Court  was  ^^  whether  the  deputy  Post* 
*^  Master  of  Ipswich  was  botmd  to  deliver  letters    [  2154  ] 
^'  at  the  houses  of  persons  living  in  Ipsmch^  on 
^^  paying  the  legal  postage  only.**    After  two  or 
three  arguments  and  taking  time  to  consider,  it 
was  unanimously  holden  ^^  that  he  was,**    And 
Lord  Chief  Justice  De  Grey  said,  it  had  been  the 
practice  for  many  years,  to  deliver  letters  ai  the 
/iotri^i  of  persons  residing  in  Zom/o/t,  Yorkj  Bristol^ 
and  divers  other  towns,  on  paying  the  leeal  post- 
age only :  And  as  there  is  the  same  reason  for  cioii^ 
it  in  aU  other  post-towns^  the  Law  ought  to  be  the 
same  in  all. 

This  momine,  Edward  Willes  Esq.  his  Majesty's  Wednesday 
solicitor  general,  kissed  hands  for  the  succession  to  Lobd  «^^  J*"- 1^^« 
hiwwoRhyas  puisni  Judge  o{  this  court  x  And 

JoHM  Dunning  of  the  Middle  Temple  Esq.  kissed 
hands  on  being  appointed  Solicitor  General^  in  the  room 
of  Mr.  Willes  . 

Mr.  Willes  went  out  Serjeant,  alone.    But  he  did  not  Friday  t9th 
take  his  seat  upon  the  Bench,  till  Monday  the  first  of  Jan.  i768. 
Febfumy. 
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Clements^  Esq.  and  others,  Executors  of  Dr.  Bali>« 

WIN,  versus  Waller,  Esq. 

i?Kdmwt  TPHIS  was  upon  a  writ  of  error  from  B.  /?.  in  Ireland; 
reserve  more      "*     where  judgment  had  been  given  for  the  plainliflf 
than  a  moiety     Waller  j  Lessee  of  Dr.  Baldwin  late  provost  of  the  College 
Uient  Uie  MTil  ^^  Dublin  ^  in  an  action  of  covenant  brought  (here  by  >fr- 
6f  the  Leasee.     Waller^  against  the  executors  of  Dr.  Baldwin  %  and  (he 

Silaintiff  haid  taken  his  judgment  against  the  executors  de 
onis  propriis. 

The  snort  of  the  fact  was,  that  Dr.  Baldicin,  (he  Ia(e 
provost  had  made  a  lease  (o  Mr.  Wallcry  his  executors 
administrators  and  assigns;  reserving  (be  rent  io  Dr. 
Baldwin  and  his  successors  :  and  fVaUcr  had  covenanted 
to  pay  the  rent  (o  Dr.  Baldwin  and  his  successors. 

Dr.  Baldwin,  on  the  other  hand,  had  covenanted  for 
himself  and  his  successors,  with  Waller j  bis  executors 
administrators  and  assigns,  to  warrant  and  defend  the 
premisses  against  himself  and  his  successors.  The  rent 
reserved  was  less  than  the  moie(y  o£  the  true  yearly  value 
of  the  estate  demised  by  the  lease. 

Dr.  Baldwin  died.     Dr.  Andrews  succeeded  him,  as 

1}rovost ;  and  brought  his  ejectment  against  Waller,  the 
esscc;  and  evicted  him.  Whereupon  he  brought  this 
action  against  the  excctn tors  of  Dr.  Baldwin,  upon  Dr. 
Baldwin''^  covenant.  They  craved  O^cr  of  the  lease, 
and  pleacied  the  act  of  the  Irish  parliament  of  10^  11 
CI.  c.  3.  ^2.  which  gives  power  to  governors  of  col- 
leges S^c.  to  demise  for  2 1  years,  reserving  **  so  much 
"  yearly  rent  or  profits,  or  more,  at  the  peril  of  the 
''  Lessees  who  shall  fake  the  same,  as  the  moiety  (if  (he 
"  true  value  of  the  said  lands  Sst,  {communihus  Annis,) 
*^  at  or  immediately  before  the  timo  of  the  making  of 
*'  such  lease  shall  amount  unto."  To  this  plea,  the  plain- 
tiff' Waller  demurred  :  and  the  Court  of  King^s  Bench  in 
/rf/rt;?rfgave  judgment  for  him.  Upon  which,  the  exe- 
cutors of  Dr.  Baldwin  brought  the  present  writ  of 
error. 

The  QrrsTioN  now  litigated  was,  "  Whether  the  ac- 
*'  tion  could  be  maintained  against  the  executors  of  the 
*^  late  provost,  upon  his  covenant  for  himself  and  his 
"  successors,  io  warrant  and  defend  ^r.  in  which  cove- 
*'  nant  his  executors  were  not  named,^^ 

Mr.  Wallace,  for  the  plaintiffs  in  error,  argued  in  the 
negative.  The  executors  of  Dr.  Baldwin  are  not  boundy 
he  said,  by  this  covenant.     His  interest  yfas  only  a  A/e- 
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rstnie,  as  head  of  the  college :  and  he  only  binds  his 
yuccessors,  not  his  executors  or  administrators.  lie  could 
not  mean  to  bind  tliem  :  for,  the  rent  is  reserved  lo  him- 
self and  his  succrssorfi ;  not  to  his  executors.  The^  had 
no  concern  in  the  matter ;  his  interest  ended  with  his  life. 
Besides,  the  invalidity  of  this  lease  was  the  fault  of  the 
iessee  himself.  The  words  used  in  this  Lrish  Act  are  not 
to  be  found  in  any  of  the  English  Acts.  It  directs  the 
reservation  to  be  of  not  less  than  a  moiety,  ^^  at  the/iertf 
*'  of  the  LESSEE."  Therefore  it  was  incumbent  upon  the 
lessee  to  see  that  a  moiety  was  reserved  :  and  he  has  no 
right  to  come  upon  the  executors  of  Dr.  Baldwin^  when 
the  fault  was  his  own. 

^  But  supposing  that  the  plaintiff  Waller  had  a  right  io 
sue  Dr.  Ba(dwin\  executors,  yet  this  judgment  in  irelami 
b  erroneous;  being  de  bonis  propriis.  It  ought  to  have 
been — de  bonis  testaloris,  A  judgment  in  covenant  against 
an  executor  ought  to  bind  the  effects  of  the  testator  only  ; 
even  for  a  breach  of  covenant  in  the  time  of  the  execu* 
lots:  as  is  fully  settled  in  Hob.  188.  Collins  versus 
TTkoroughgooi ;  and  Cro.  Jac.  67  L  Dridgman  yetsvis 
Ughtfoot. 

Mr.  Ashursty  contra^  (for  the  defendant  in  error)  ac- 
knowledged several  inaccuracies  :  but  the  single  question 
in  Ireland  vfas — "  whether  the  execif/or^  of  the  late  provost 
'^  are  liable  to  the  action ;  the  premisses  having  been  re*  r  2156'  } 
"  covered  by  the  present  provost,  against  the  lessee^  the 
'^  plaintiff  there,  for  want  of  the  reservation  of  the  pro- 
^^  per  rent." 

This  covenant  of  Dr.  Baldwin^s  is  not  binding  upon  ^ 

his  SUCCESSORS  :  therefore  the  intenlion  of  the  cpvenant 
must  have  been  ^^  that  the  doctor  should  take  the  peril 
^^  upon  himself  and  his  executors/  of  the  lands  being 
^*  evicted  from  the  tenant  for  want  of  a  full  moiety  being 
**  reserved  :"  and  the  covenant  shall  be  taken  most 
strongly  against  the  covenantor,  Consequently,  the  exe- 
cytors  arel)ound  by  this  covenant.  The  successor  is  the 
Tcry  person  against  whose  claim  the  covenant  is  intended 
to  secure  the  lessee.  Executors  shall  he  bound  by  a  co- 
venant, though  not  named :  especially,  in  an  express 
covenant  of  warrantry ;  where  the  thing  continues  after  the 
death  of  the  covenantor. 

As  to  this  judgment  being  against  the  executor  de  bonis 
propriis — ^hc  admitted  that  it  ought  to  have  been  de  bonis 
testaloris. 

However,  this  may  be  set  right  here,  under  the  Sta- 
tutes of  ./aT/at/;.  For  which,  he  cited  2  Leo.  92,  Chap* 
man  versus  Gale.  And  that  case  was  only  after  verdict 
and  judgment :  thb  is  after  demurrer,  only.    And  Poole 
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Tersns  Ltmgueville  et  oT.  in  8  Samiders  889.  b  a  strong 
case  of  an  amendment  after  a  writ  of  error. 

Mr.  WaUace^^AU  the  judgment  that  this  court  can,  in 
the  present  case,  give,  is  **  to  reverse  the  judgment ;" 
because  this  writ  of  error  is  brought  by  the  defendants. 
The  distinction  is  laid  down,  in  the  case  of  Parker 
versus  Harris,  1  Salk.  268.  That  where  the  Plaintiff 
brings  error,  the  court  shall  give  such  judgment  as  the 
court  below  should  have  given :  but  where  the  writ  of 
error  is  brought  by  the  defendant^  there  shall  only  be 
judgment  to  reverse  the  former  judgment ;  because  the 
suit  is  only  to  be  ceased  and  discharged  of  that  judg- 
ment. 

In  reply  to  Mr.  Ashursty  he  admitted  the  intent  of  the 
Act  of  Parliament  to  have  been  to  prevent  the  covenan- 
tor from  binding  his  successor,  unless  a  moiety  of  the 
true  yearly  value  was  reserved.  But  this  is  the  real  fault 
of  the  lessee  :  be  mudt  have  known  the  true  yearly  value ; 
-because  this  lease  was  made  upon  his  surrendering  an  old 
one. 

And  as  to  setting  the  judgnlent  rightby  an  amendment — 
the  answer  is,  that  a  judgment  in  Ireland  cannot  be  amended 
here. 


The  Court  denied  this  ;  and  cited  the  case  of  Berne 
versus  Beme^j  as  an  instance  of  its  being  done. 


r  8157  1 

*  It  was  in  M. 

ir^   SO.  «. 

B.  R.  in  error  from  Ireland,  on  a  Judgment  in  an  action  of  Dower.    It  was  amended  ji- 

Jfmter,  according  to  my  note ;  and  Judgment  affirmed.    And  the  like  amendment  wia 

afterwards  made,  on  Mr.  Denison's  motion,  and  after  very  solemn  deliberation.  In  Easter 

Term,  1741. 14  G.  S.  in  a  case  of  Thompson  v.  Slicer,  on  a  Writ  of  Error  from  Irdmid,  ill 

an  action  upon  a  promissory  note. 

Lord  Mansfield — This  case  will  not  turn  upon  the 
form:  for.  it  is  clear  upon  the  merits.  The  ivoras  of  the 
act  of  parliament  are,  ^'  that  it  shall  be  at  the  peril  of  the 
lessee.  The  lessee  knew  the  value;  because  to  obtain 
this  lease,  he  surrendered  an  old  one.  The  lessor  might 
not  know  the  value.  The  act  imposes  the  risk  upon  the 
lessee;  and  says,  his  lease  shall  be  void,  unless  made 
pursuant  to  that  act,  which  requires  a  moiety  of  the 
true  yearly  value  to  be  reserved,  and  which  was  not  heare 
reserved. 

Mr.  Justice  Yates — The  lease  is  void.  It  is  in  the 
teeth  of  the  act  of  parliament :  and  the  act  is  ex* 
press,  ^<  that  the  reservation  shall  be  at  the  perUof  the 
^'  lessee.'*^  Besides,  this  judgment  is  erroneous,  as  being 
against  the  executor^  de  bonis  proprOs. 

Mr.  Jiistice  Astdk  agreed,  that  it  was  cleirly  contraty 
16  tht  act  df  jkiriiaili^nt.    The  act  meant  to  prevent  t&e 
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tenants  from  concealing  the  true  value  of  the  lartdg  r  and       1768. 
it  ia  express  '^  that  it  shall  be  at  the  peril  of  the  lessee.** 

Per  Cur',  unanimously —  clemehts 

Jui)OtfE!«T  reversed,  (o)  ^j^l^eb. 


Harris  versus  Barnes  et  Ar.  (S.  C.  1  Bl.  643.  ^/S^^r 

Amb.6660  3dFeb.l76S, 

ri^HIS  was  a  case  out  of  Chancery,  upon  the  will  of  Executory  de- 
-*-  George  Coningesbj/^  D.  D.  who,  being  seised  in  fee  of  iJ^ciLMdMAe 
the  manor  of  GrendonfVarrenj  Sfc.  in  the  county  of  Here"  ftein  tbemean- 
jToref,  on  the  15th  Feb.  1766.  made  his  will ;  in  which  «»">«  descend 
(isUer  aUa)  are  these  words — "  I  give  and  devise  my  ma-  rSJ^^*J^' 
•*  nor  of  Grendon  Warrerty  in  the  county  of  Iferefbrdy  S44.  s  Brown 
^^  and  my  farm  lands  and  premisses  called  Crre/^dbn  fVari'  4i6.4Ve8.d5i. 
^*  r«i,  in  the  Occupation  of  the  said  James  Slonej  and  ^'  ^J^* 
'^  all  my  estate  called  Little  Hesdon  alias  Hegthom^       ' 
**  lying  within  or  near  to  Gren&n   Warren  aforesaid, 
*^  also  all  other  my  freehold  estates,  lands,  and  premisses, 
'^  lying  and  being  at  Grendon  Warren  aforesaid,  or  in 
'^  anv  other  parish  or  place  within  the  said  county  of    r  S158  1 
**  Iiereford^  unto  my  kinsman  Comngesby  Harris^  of 
**  the  parish  of  Claimes^  in  the  county  of  Worcester^ 
^^  gentleman,  for  the  term  of  ninety  years  from  my  de« 
^^  cease,  if  the  said  Coningesby  Harris  shall  so  long  live: 
^'  and  after  the  determination  oj  thai  termy  I  give  and 
'^  devise  all  the  said  premisses  in  the  county  of  Hereford 
•*  unto  the  Aetrf  of  the  body  of  the  said  Coningesby  Har* 
^^  ris.    And  in  default  of  such  heirs,  I  give  and  devise 
^^  all  my  said  estates  and  premisses  in  the  county  of 
^^  Hereford  unto  my  cousin  Mrs.  Susan  EUetson^  for  the 
^^  term  of  ninety  years,  if  the  said  Susan  Elletson  so  long 
^'  lives,  and  to  commence  from  the  decease  of  tlic  said 
<^  Coningesby  Harris^  he  dying  ¥rithout  issue :  And  sub- 
^'  ject  to  the  estates  and  contingencies  before  mentioned, 
^'  1  give  and  devise  all  my  saia  estates  in  the  county  of 
**  Hereford  unto  Roger  Elletson^  Esq.  son  of  my  said 
^<  cousin  Susim  Elletson^  for  and  during  the  term  of 
^^  his  life,  and  from  and  after  his  decease^  (subject  to 
^^  the  devises  aforesaid)  I  give  all  my  said  estates  and 

(a)  This  case,  according  to  this  Report,  was  not  de« 
termined  on  any  of  the  grounds  on  which  it  was  argued, 
but  either  on  the  point  in  SaUc.  199.  pL  5.  or  on  some 
chnse  in  the  Irish  acts  of  parliament. 
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"  premisses  in  the  conntj  of  Hereford  unto  the  first  and 
^'  every  other  son  and  sons  of  the  body  of  the  said 
"  Roger  EHctson^  and  to  the  heirs  male  ot  the  body  and 
*'  bodies  of  every  such  son  lawfully  issuing;"  (a)  with 
several  remainders  over.  And  after  directing  all  his 
legacies,  debts,  funeral  expences,  &c.  to  be  paid  out  of 
his  personal  estate,  he  goes  on — *'-And  after  such  pay- 
ments, that  my  said  trustees  ^PP^y  ^^^  residue  and  re* 
mainder  of  my  said  personal  estate,  in  purchasing 
lands,  tenements,  and  premisses  in  fee«siniple,  lying 
in  the  county  of  Hereford;  such  lands,  tenements, 
and  pi;pmisses  to  be  conveyed  to  and  vested  in  the 
trustees  named  in  his  will,  their  heirs  and  assigns,  ^n 
TRUST  to  and  for  and  upon  the  same  uses,  limitations, 
persons  and  purposes,  thai  my  said  ^states  in  Hert-^ 
jordshire  are  by  me  before  given,  or  devised,  or  stand 
limited  by  this  my  will,  and  consistent  with  the  con- 
tingencies happening  in  the  mean  time:  and  for  the 
trusts  and  purposes  before  mentioned  relating  to  my 
personal  estiite,  I  give  and  deyise  unto  the  saia  trustees 
^^  (naming  them.)  tneir  heirs  and  assigns, '  all  my  free^ 
^^  hold  estate  ana  title  I  have  in  any  mortgage  or  mort- 
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gages  m  fee,  and  the  fee  and  freehold  and  all  my 

ri^t  of  and  in  all  such  mortgaged  estates  and  pre* 

miscs," 

The  said  testator  Dr.  Comnseshy  died  on  or  about  the 
15th  day  of  March  1766,  witnout  altering  or  revokiiur 
his  said  will,  (except  that  by  a  codicil,  dated  the  SOtu 
of  Fehruarii  1766,  he  gave  80/,  to  his  servant  John  Winh" 
bridge j)  w'lfhout  issue ;  leaving  the  defendant  Elizabeth 
Barnes  his  only  sister  and  heir  at  law. 
[  SI59  3  '^^^  executors  duly  proved  the  will,  and  took  upon 
themselves  the  burthen  of  the  execution  thereof. 

The  plaintiff  Coningesbv  Harris^  the  first  devisee  in 
the  said  will  named,  of  tlie  Herefordshire  estates  soon 
after  the  death  of  the  said  testator,  entered  and  took  pos- 
session thereof;  but  hath  no  issue  of  his  body. 

Mrs.  Susan  EUetson.  the  next  devisee  of  the  said  Herer 
fordshire  estates,  survived  the  said  testator;  and  is  lately 
dead,  leaving  Roger  Eltetsonj  her  oply  son  and  heir  at 
law. 

The  said  Roger  EUetsoUj  the  next  devisee  of  the  said 
Herefordshire  esXAicSy  is  now  living,  but  hath  not  any 
phild. 


(a)  Here  are  omitted  the  usual  words,  4i^^pUn£[  the 
order  of  succession  to  be  according  tp  seniority,  wnich 
were  in  the  case.     II  MS.  15S. 
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The  monies  and  sccnrities  for  money,  arrears  of  rent, 
and  oilier  personal  estate  directed  by  the  said  will  to  be 
laid  out  in  the  purchase  of  lands,  and  sattled  to  the  same 
uses  with  the  tierefordshire  estate,  is  of  a  coDsiderable 
amount,  and  is  as  yet  unliquidated :  but  the  same  hath 
not  as  ^et  been  laid  out  in  a  purchase,  pursuant  to  the 
said  will. 

The  QUESTION  therefore  referred  for  the  opinion  of  this 
Court  upon  the  above  case  and  facts,  is  '^  Whether  the 
**  hem  of  the  body  of  the  plaintiff  Coningeshj/  Harris 
^'  take  any  and  what  estate  under  the  'said  testator's 
«  wfll." 

On  Friday  last,  the  29lh  of  January,  Mr.  JoneSy  on 
behalf  of  the  plaintiff  Coningesby  Harris^  argued  that 
this  was  a  good  executory  devise,  within  the  compass  of 
time  allowed  by  law. 

The  time  allowed  by  law  is  a  life  or  lives  in  being,  or 
twenty^one  years  after. 

If  the  testator  meant  it  as  nn  imincdiate  devise,  and  no 
person  was  in  being  to  take,  it  would  go  over  to  the  re- 
maioder-man. 

But  from  the  nature  of  this  devise,  the  testator  meant 
tifuture  executory  devise.  It  is  a  devise  to  Coningesby 
Jaarris  *^  for  ninety*nine  years,  if  he  shall  so  long  live ; 
'^  and  after  his  death,  to  the  heirs  of  the  body  of  Co" 
"  ningesby  Harris.'*^ 

Therefore  a  future  executory  devise*  passed  by  these 
words;  and  no  estate  immediately. 

He  disputed  the  general  distinction  between  words  de 
prauentij  *  and  words  de  futuro*  And  he  argued,  that 
it  cannot  fake  eflFect  as  a  contingent  remainder;  even 
though  the  testator  meant  it  so.  But  he  did  not  mean  it 
so.  He  meant  it  to  be  an  executory  devise ;  and  the  law 
will  give  effect  to  the  testator's  legal  intention  :  tlie  man- 
ner how,  is  immaterial. 

The  freehold  descended  to  the  heir  at  law ;  and  shall 
be  fetched  back  when  <be  contingency  happens.    1  Peere 
Wins.  505.   Carter  versus  Barnadiston.     1   Levinz  II. 
Plunket  versus  Holmes. 

To  shew  that  this  was  an  executory  devise,  and  not  a 
contingent  remainder,  he  cited  Gore  versus  Gore,  3 
Peere  Wms.  28.  and  Qb.  and  Doe,  on  the  demise  of 
Salter,  versus  Carlton,  in  ejectment  in  B.  R.  S8th  June, 
1745 — Devise  to  his  son  Henry  Lee,  for  ninety-nine 
years ;  afterwards,-  io  such  person  as  should  be  Henry* s 
wife  at  the  time  of  his  death,  for  ninety-nine  years,  if 
she  should  so  long  live ;  and  after  her  death,  to  the 
})eirs  of  the  body  of  his  said  son  Henry  lawfully  issu* 
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1768.  ing,  and  the  heirs  of  their  seyeral  bodies.    The  Court 

held  clearljr  ^<  that  this  limitation  to  the  heirs  of  the 

BABRis  *^  bodj  of  his  son  Henry  was  good  as  an  executory  de« 

V.  «  vise.** 

BARNBS.  As  f  o  the  cases  of  Goodrighi  versus  Comiih  f ,  and  Seat* 

t  See  1  Saik.  tefMfood  versus  Edge  ^j  ^be J  ^^  ^^^  badly  reported  to  bt 

t96. 12  Mod.  cited. 

52.  and  Skin- 
ner 408.  S.  C.      I  1  Salk.  S99.  and  It  Mod.  27S ;  bnt  there  called  Scatteisood  «.  £(%ea. 
3ce'tliem  both  abridged,  in  the  Abridgment  of  Equity  Cases,  p.  1G9.  pi.  14. 15. 

Here,  the  heirs  of  the  body  must  take  by  purchase^  if 
it  be  a  good  executory  devise. 

Mr.  lilaekstoney  contra^  for  Roger  Elletsony  (premising 
that  this  is  an  incorrect  question ;  for  that  Omingesbjf 
Harris y  being  now  livings  can  have  no  heirs  of  his  body;) 
endeavoured  to  distinguish  this  case  from  that  of  Gore 

rs.  C 1  Wils.    "^^^us  Gore;  and  likewise  from  the  case  of  Doe^  ex  dinC. 

xt5.]  '    Salter^  versus  Carlton :  though  be  admitted  the  principles 

of  both  these  cases.  He  agreed  that  the  inieULUm  of  the 
testator  was  <^  that  the  heirs  of  the  body  of  Conmgeshjf 
<<  //arri5  should  take;"  but  denied  that  this  inteatioki 
could  take  effect  by  law. 

This  devise  is — ^*  To  Coningesby  Harris  and  the  beirs 
"  of  his  body,**  generally ;  not  to  his  "  first  and  eveiy 
other  Son^^^  as  was  the  case  in  Gore  versus  Gore^  That 
term  was  five  hundred  years :  this  is  only  ninety.  Co* 
[  21^1  3  ningesby  Harris  might,  by  possibility,  have  outlived 
this  term.  Here  are  three  contingencies :  in  Gore  versos 
6rore,  there  were  only  two.  The  first  contingency  in  the 
present  case  is  Coningesby  Harris  hcoAng  issue;  Sd.  hb 
dying  during  the  term;  5d.  his  issue  surohmg  hisn. 

Here,  no  estate  descended  to  the  heir  at  law^  in  the  mean 
time,  to  support  the  executory  devise :  which  is  neCes* 
sary,  to  prevent  the  freehold  from  being  in  abeyiuice« 
This  is  the  foundation  of  executory  devises;  and  one  of 
the  principal  questions  in  the  case  of  Gore  versus  Gore 

^\.i  Peere     was*,  "  in  whom  the  freehold  vested  at  the  death  of  the 

WUliams99       cc  testator.'* 

Here  is  an  absolute  immediate  devise  of  the  freehold  to 

JRo^er  Etletson.    It  can  not  go  back  to  the  heirs  of  the 

devisor :  for,  it  is  a  complete  devise  of  all  the  freehold  to 

Jtoeer  Elletson.    It  is  not  like  the  devises  of  the  freehold 

ti  Wib.  S25.]    ii  ^^e  cases  of  Gore  versus  Gore^  or  Docy  on  the  demise 

of  Salter^  versus  Carlton. 

There  was  no  such  express  immediate  devise  of  the 
freehold.  But  in  the  present  case,  the  freehold  imme- 
diately vested  in  Roger  Elletson  ana  the  other  devisees. 

The  distinction  between  devesting  estates,  or  not,  de« 
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peods  apon  the  estate's  coming  by  purchase^  or  by  des^        1768* 
cmL    Lincoln  College  Case,  3  Rep.  6\.  b.  i  Co.  95. 
She!/rj/\^  Case.     And  here,   it  being  vested  in  Roger      harbis 
Ellelson  by  purchase^  it  can  not  go  back.  v. 

Therefore  this  case  varies  materially  from  the  two  cases     barnes. 
cited,  and  also  from  the  case  of  Carter  versus  Bama    ro  q  .  ^^ 
disUm.    For,  this  is  an  immediaie  devise,  though  subject  505.} 
to  charees. 

Mr.  jonesj  in  reply,  insisted,  that  this  is  an  executory 
devise ;  (being  within  the  allowed  compass  of  time ;) 
and  that  the  freeliold  vested  in  the  heir  at  law  of  the 
testator,  in  the  mean  time,  notwithstanding  the  devise  to 
Roger  EUetion :  For  that  the  devise  to  Koger  Elletson 
wai  not  meant  to  take  effect,  till  after  the  failure  of  the 
contingencies*  After  that  event,  indeed,  and  subject  to 
the  estates  and  contingencies  beforementioned,  the  testa- 
tor gives  him  the  remainder:  but  he  meant  nothing  at  all 
ton  ttim,  itli  after  the  former  estate  given  to  tlie  heirs  of 
the  body  of  Comngesby  Harris. 

Lord  MANSFieLB— Well  think  of  it,  and  give  our 
certificate.  We  shall  consider  what  the  testator  meani^ 
and  the  necessary  construction  of  his  words. 

And  now,  (•  nQf  ] 

His  Lonnsaip  communicated  to  Mr.  Blachtone 
(pablicly)  the  certificate  which  they  had  settled ;  vis. 

Having  heard  counsel  on  both  sides,  and  considered 
that  cane,  we  are  of  opinion  that  the. clear  manifest  inieni 
of  the  testator  was  to  give  an  estate  tail  to  such  person 
as  should  be  heir  of  th^  body  pf  Conmgesby  Harris  at 
ike  death  of  the  said  Coningesby^  (the  only  determination 
of  the  ninety  years  term  in  the  testator's  view,)  ^'  to  him 
*^  and  the  heirs  of  the  body  of  the  said  Coningesby ;"  with 

lenainders  over,  as  in  the  will :  whicli  intent  of  the  tes- 
tator ma/,  by  lawt  take  effect  as  an  executory  devise; 
&r,  the  contingency  mnst  hapnen  within  the  GomjpAss 
sf  a  life  in  being ;  and  the  freeWd,  in  the  mean  tune, 

(bsing  nndispoMd  of,)  descends  to  the  testator's  heir  at 

hw. 
And  .this,   his  Loidship  said,  would  effisctuate  the 

iMe  inteiition  of  the  testator. 

See  the  oase  of  Soherge  de  Mandevile^  Co.  lAtt.  86. 
b»  and  onfe,  Vol.  l.jp.  50, 51.  the  case  oiLmiceht  [Lolt  51.] 
Hicks f  Devisee  of  George  Robinson. 
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T»«|»«!^y  *^  Rex  vers.  Inhabitants  of  Woototi  Si.  LcUarence. 

iTh.  1768. 

See  this  Case  at  large  in  the  Quarto  Edition  of  my  Set* 

TLEMENT-CfSES,  No.  187.  p.  581. 


Caatek  and  Another^  xersj  Mubcot  and  Another. 

•  ■ 

Rigbtot'fisfaiiig  ^T^HIS  was  an  action  of  trespass  for  breaking  and  euter- 
is  commoD  and  X  jng  the  plaintifi's ,  close,  called  the  Rrocr^  or  the 
Sf  Sl.Ta3  J?«wr  Severn.  The  defendant  pleaded  that  it  is  a  nod- 
navigable  ri-  gable  river  I  and  also,  that  it  is  an  arm  of  the  sea^  where- 
veiw,  not  in  in  rver^. subject  has  a  right  to  fish.  The  pUintiff  (with- 
fstt^^mH*  ^^^^  traversing  these  ali^ations)  replied,  that  this  was 
4JS.  Br.  prel  part  of  the  manor  of  Arlingham ;  that  Mrs.  Yaies  was 
■'OKft^v^sflU  seised  of  that  manor ;  and  prescribes  foe  a  several  fishery 
L  ^'^   I    there.    Issue  being  joined  thereon;  a  verdict  was  found 

for  the  plaintifl*. 
-^T  .  \  On  Mondat/  9th  JVbuewicr  last,  Mr.  Ashurst^  on  behalf 

erf  the  defendant,  moved  in  arrest  of  judgment,  and  had 
a  rule  to  shew  cause. 

He  obiected  that  though  the /^ic^  was  so  found,  yet  <hc 

law  is  otherwise  ;  im'is.  that  everj/  one  has  a  right  to**  fish  in 

a  navigable  river j  or  in  an  arm  of  the  sea.    He  cited  1 

Mod.  105.   Anonymous.  6  Mod.  73.  Wsrrrert  versus  Jfaf- 

48.  C.  16  Vin.    '*caw-     1  Scdk.  357.  S^  C.  and  WaYd  versus  Cres^dl^  (o) 

554,  pL  1.]   *    C.  B.  14  4*  15  G.  S,  which  recognizes  1  Mod.  105* 

m 

(a)  In  the  Report  in  Vin.y  it  appears  that  the  plaintiff 
prescribed  for  common  of  fishery  by  his  replieaticMt, 
which  was  impertinent,  being  a  prescription  for  a  com* 
mon  lawr^ht,  and  therefore  that  was  a  suflicietft  ground 
for  the  judgment;  and  consequently,  the  judgment  there 
does  not  contradict  this  case  where  there  was  a  prescrip- 
tion for  a  several  right,  but  the  reason  seems  inconslsletft, 
and  so  does  6  Mod.  73.  in  both  it  is  given  as  the  opinion 
of  the  Court,  that  the  subjects  cannot  by  the  King's  grant 
be  barred  of  a  right  of  fishing  in  the  sea,  thouen  the 
Kin^  has  a  dominion  and  a  prerogative  as  to  royd  fish ; 
and  if  the  King  could  not  grant  such  a  right,  such  claim 
could  not  have  a  lawful  commencement,  and  therefore  it 
is  not  the  subject  of  a  prescription.  In  6  Mod.  the  law 
is  said  to  be  the  same  with  respect  to  a  navigable  river^ 
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Mr.  Serjeant  Nares,  for  the  plaintiiT,  now  slicwcd 
cause. 

It  is  not  an  arm  of  the  sea  where  the  sea  flows  and  re- 
flows  ;  but  a  paii  of  a  maflor. 

It  is  found  to  be  IN  the  manor  of  ArRngham^  in  the 
county  of  Gloucester.  And  a  place  mm/  be  parcel  of  a 
tnauor,  if  between  (lie  high  and  low. water  marks  ;  though 
the  sea  flows  and  reflows  upon  it.  So  is  Sir  Henry  Con^ 
9iab/es*s  case,  5  Co.  107.  a  liracton,  lib.  9.  c.  12. 

Mr.  Ashurst^  conlra^  for  the  rule. 

An  exclusive  right  cannot  be  maintained  by  the  sub- 
ject, in  a  river  that  is  an  arm  of  the  sea ;  the  general  right 
uf  fishing  in  an  arm  of  the  sea  is  common  to  all. 

The  replication  ought  to  have  shewn  that  this  was  a 
separate  piool ;  but  the  plaint i ft' can  not  maintain  a  s^enc^ 
rat  right  in  the  river,  in  exclusion  of  all  otlier  the  King's 
subjects. 

In  Sir  Henty  Comtahle*%  case. — ^The  admiral  had  juris- 
diction between  the  high  and  the  low  water  mark.  When 
the  tide  is  in,  the  water  can  not  belong  to  a  manor ;  and  a 
fishing  can  only  be  exercised  when  the  tide  is  in — ^wheu 
there  is  water. 

In  Sir  John  Davj/s*s  Reports,  p.  55. — the  case  of  the 
fishery  in  the  river  Banne  in  Ireland — it  is  said  that  the 
Kinff  has  a  right  as  high  as  the  sea  flows  and  reflows. 
Ancf  an  arm  of  the  sea,  where  the  tide  flows  and  reflows, 
is  the  same  as  the  sea  itself.     Justinian  Inst.  lib.  1.  c.  1. 

iii.  I. 

6Afod.73.  Warren  versus  Matthews — Every  sul)ject, 
of  common  right,  may  fish  with  lawful  nets,  S^c.  in  a 
navigable  river,  as  well  as  in  the  sea ;  and  the  King's 
erant  cannot  bar  them  thereof.  1  Salk.  357.  S.  C.  Per 
IIoLT  Chief  Justice — '^  The  subject  has  a  right  to  fish 
^^  in  all  navigable  rivers,  as  he  has  to  fish  in  the  sea." 

1  Mod.  IOq.  Anon.  In  case  of  a  river  that  flows  and 
reflows,  and  is  an  arm  of  the  sea ;  Hale  says,  ^^  the 
**  right  of  fishing,  is  primd  facie y  common  to  all.  '* 

Lord  MANSFiEiiD — ^The  rule  of  law  is  uniform. 

In  rivers  not  navigable,  the  proprietory  of  the  land  have 
the  right  of  fishery  on  their  respective  sides ;  and  it  gene« 
lalhr  extends  ad  Filum  medium  Aquas. 

out  in  navigable  rivers,  the  proprietors  of  the  land  on 
each  side  have  it  not ;  the  Jisherj/  t$  common :  it  is  primd 
faeUy  in  the  king^  and  is  public. 


S16i 
17G8. 

CARTER 

V, 
MUUCOT. 
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bat  that  seems  to  admit  of  a  diflSsrent  consideration  from 
the  sea,  oc  an  arm  of  the  sea,  especially  if  there  be  no 
tide. 


3165 
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Ft  p.  57.  t. 
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If  any  one  claims  it  exclusivefyy  he  must  shew  a  right. 
If  he  can  shew  a  right  by  prescrtpHon^  he  may  then  exer- 
cise an  exclusive  right ;  though  vie  presumption  is  against 
him  J  unless  he  can  prove  such  a  prescriptive  r^ht. 

Here,  it  is  claimed,  ani  found.  It  is  therefore  consis* 
tent  with  all  the  cases,  (a)  ^^  that  he  mny  have  an  excia- 
^^  sive  privilege  of  fishing,  although  it  be  an  arm  of  the 
^<  sea/'  Such  a  right  shall  not  be  presumed;  but  the 
contrary,  priwd  facie:  but  it  is  capable  of  being  proved; 
and  must  have  been  so  in  the  present  case. 

Mr.  Justice  Yates — 1  was  concerned  in  a  case  of  this 
kind.  Such  a  claim  was  made  ;  but  the  claim  iailed»  be- 
cause it  there  happened  that  such  a  right  could  not  be 
proved ;  therefore  U  uras  in  that  case  determined  that  the 
right  of  fishiiifi^  was  common.  But  such  a  right  may  be 
proved.  By  uie  law  of  England^  "what  is  otherwise  com- 
mon may^  by  prescription,  be  appropriated.  Gbotios 
owns,  tdat  navigable  rivers  may  be  appropriated. 

The  cited  cases  prove  only  this  distinction,  ^*  that  na- 
<^  vigable  rivers  or  arms  of  the  sea  belong  to  the  crowk  ; 
<^  and  not  (lii^  private  riyers)  to  the  huia-owners  on  each. 
<^  side :"  and  therefore  the  presumption  lies  the  cfmtrarjf 
way  in  the  one  case,  from  what  it  does  in  the  other.  Here^ 
indeed,  it  lies  primd  facie  on  the  side  of  the  king  and  the 
public ;  but  it  mty  nevertheless  be  appropriated  by  pre* 
scriptipn. 

The  case  of  the  Royal  Sajbnon  Fishery  in  the  river 
Bonne  J  in  Sir  John  Davys^s  Reports,*  is  agreeable  to  this; 
and  'tis  a  very  good  case  (6).  It  appears  by  it,  that  the 
Crown  may  grant  a  several  fishery  in  a  navigable  river, 
where  the  sea  flows  and  reflows,  or  in  an  arm  of  the  aca ; 
and  in  the  case  of  Abbotsburjf  there  mentiooedt-rtiie 
Court  saidy  ^^  it  must  be  intended  that  the  AUdey  had 


(a)  According  to  Q  Mod.  73*  the  Kjuog's  giaats  caniiot 
bar  the  subject  from  fishing  in  a  navigaHe  river  i  and  tt 
is  a  known  nUe,  that  nothpi^  can  be  ^ood  by  preaprip- 
tioQ  which  might  not  have  a  lawful  commenoeineat  bj 
fmaiy  but  in  Salk.  Sfi7,  the  Conrt  in  thtf  case,  aid  $m 
issue  should  be  granted  to  try  the  right.  Yet  many  havp 
.i^uch  right  b^  prescription,  and  in  1  Sid.  149.  preaorip* 
tion  wa^  admitted  to  be  a  title  to  the  soil  of  ariver  vrilbLi 
the  flux  and  reflux  of  the  sea ;  which  is  a  conieqaeDfle 
from  its  being  allowed,  5  Co.  107.  2  Rol.  Abr.  170,  pL 
19.  that  it  may  by  prescription  be  part  of  a  manor. 

(b)  There  is  no  contradiction  betwi^^t  the  aail  bsiiig  10 
one,  and  yet  the  river  coiomon  for  att  fohcvift  perHAlMf 
C.  J.  1  Mod.  106. 
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"  originallr  hail  a  gmnt  from  the  Crown."    And  in  the       lt<!8. 

rase  in  I  iVbrf.  105.  Hale  sa^s  truly — "  If  ativ  one  Will 

*•  appropriate  a  privilege  to  himselt,  the  prwif  lieth  on  his     CARTiSit 

**  5**.**  Now  it  it  mtiy  be  granted^  it  may  be  prescribed  V. 

for ;  a  prescription  implies  a  grant.    But  it  can*t  be  pre-     murcot. 

stIAied ;  it  must  bepror>€d. 

"Why  then  may  not  this  piainlxft  prescribe  for  an  eicdU-* 

live  ri^ht  of  fishing  in  an  arm  of  the  sea,  *  and  i^ftovti  [*  Not  faille 

this  appropriation,  though  tlieprimd  facie  presumption  U  J?'  /^Ifi  ^ 
contrary  » (a)  ^\^{Im i, s.j 

BIr.  Justice  AsToir  concurred.    This  is  the  true  dis- 
tUi^tioh ;  and  1  Mod,  105,  is  ih  point. 

P^Cub'+.  tMrJ.WiMes 

WIS  gone  out 

Rl/Lfe  DlitHAUdCD.        ofC«wt. 


WfiJ-LtNGTON  1>m/\VBLLIN0T0N.    (S.  C.  1  Bl.  645.)     J^btirS^ 

nrOIIS  was  a  case  out  of  Chancery,  upon  the  will  of  D«Tiseinde- 
-*-    Richard  Cary  late  of  Waicott^  in  the  county  of  Oar-  ^^^  of  ia«io  of 

•^  '  '^  TetUtor'sbodjT 

^ -T-     -  _—   IsmcoiMlitiooal 

devise- 

(a)  According  to  sOmc  .authorities,  every  navigable  5^9^38^^* 
rfyer,  as  far  as  the  sea  flows  and  reflows,  is  an  arm  of  th6  1570.] 
Aa,  ahd  it  may  perhaps  not  t)e  unreasonable  to  admit 
that  property  may  be  by  prescription,  (n  sbme  such  na« 
figable  river,  but  in  the  sc<l,  or  in  such  rivers,  as  havb 
fte^  communication  with  the  sea,  so  that  the  caichinff  fish 
titefe  carkhot  diminish  the  stock,  more  than  it  could  in 
the  sea  ^  the  tight,  which  tiie  subjects  Confessedly  have 
to  fish  thetis,  ought  not  to  be  suffered  to  be  restrained, 
either  bv  pre^rlption.  or  by  the  King's  grant ;.  for  it  is 
«  otincipie  incontestiole  that  all  customs,  prescriptioti^ 
and  royal  charters^  that  ate  either  contrary  to  reason,  6t 
dM  e^Od  of  the  common  wealth,  are  void  ;  and  it  is  ap- 
|iirWt  thbt  all  fittch  restrictions  arc  against  both,  and  are 
marioaa  to  the  public,  in  hindrrin^  a  iktge  supply  of 
flift.  M  w^H  as  A  mean»  cf  livelihood  to  many  particular 
fMbnn.  Without  any  benefit  to  the  public,  or  to  any  but 
duttiopMnts  and  inhariiiers  of  the  price  of  fish  ;  but  ih 
Aten  fidt  having  a  free  communlcatibn  whli  the  sea,  the 
oMi  i»  ^ite  Amt6td ;  for  if  the  fishery  there,  is  made 
private  ptt^perty,  the  «ime  would  be  tir^rved,  and  pro-' 
mte  tftorcf,  than  if  all  persons  were  allowed  to  fish  there^ 
JM  by  that  mcAttft  the  breed  i^onld  be  in  a  manner  d9» 
tlMiyM,  as  is  thecal  in  m^ny  riven  not  lupplted  by  the 

sea. 
Vol-  IV.  Q 
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1768.       ford^  £sq.  ivhcrein,  after  directing  the  payment  of  bi» 
debts  and  funeral  expences,  he  proceeds  thus : — ^'  liem^ 

i?CLLiNG-    '^  \\\  DEFAULT  of  tssue  of  fttv  owti  hoijf^  I  givc,  devise, 

TOK         ^^  and  bequeath^  ^r.  ;'^*  and  so  giTCs  all  his  estates  in 

.   \»  tlie  several  counties  of  Oxford^  Southampton^  Middlesex^ 

WELLING-    Surrej/j  Hereford^  and  in  the  city  o{ London^  unto  John 

TON.        AnoKsmith^  of  Chalbetyy  in  the  county  of  Oxford j  Clerk, 

[*  Qiir  et         *')i^d  to  James  Simmons^  one  of  the  Aldermen  of  New 

vidciBIRcp.  fVoqdstocIcy  in  the  county  of  Ox/brrf,  and  their  heirs,  in! 

J?^*  ^ti*  V      TRUST  to  pay,  out  of  the  rents,  issues,  and  profits,  untQ  his 

Sister  Elizabeth  IreUuigton^  an  annuity  of  ^\w.  per 
annum,  during  such  time,  and  until  all  bis  just  debts,  fu- 
neral exiiences,  and  legacies  (other  thag  annuities)  should 
be  fully  paid  and  satisfied;  and  also  au  annuity  of  j£40. 
per  annum^  to  a  serrant,  Sarah  Vof/ier.  Then  he  gives 
another  annuity,  and  several  legacies.  Then  lie  ^ills, 
that  immcdiatrlj/  from  and  after  such  time  as  all  his  just 
debtsy  funeral  expenccs,  and  the  legacies  given  by  his  will 
(other  than  annuities)  shall  be  fullu  paid  and  satisfied  by 
r  2166  ]  the  said  Trustees,  from  and  out  of  tne  rents  and  profits  of 
his  said  estates,  and  subject  to  the  two  annuities  befoicr 
given  to  the  said  Sarah  Vollier  and  Jane  WeUington.  He 
gives  and  devises  all  Jiis  estates  to  his  Sister  Elizabeth 
tVellington,  for  life;  afterwards,  to  the  said  Trustees,  fo 
preserve  contingent  remainders ;  and  after  Jier  decrase, 
to  the  use  of  James  WeUingtoUj  the  sepond  son  of  his 
said  Sv^ter  Elizabeth,  for  life  ;  then  to  the  use  of  tEe 
Trustees  during  his  life  ;  and  after  his  death^  to  the  usq 
of  his  first  and  other  Soiis,  in  strict  settlement,  in  tail- 
male  ;  and  for  default  of  such  issue,  then  in  like  manner, 
to  the  use  of  Richard  Carjf  JVellingtonj  the  eldest  Son  of. 
his  said  Sister  Elizabeth;  sind  in  de&ult  of  such  issue^ 
then,  to  all  and  evcrv  other  Son  and  Sons  of  bis  said  Sis- 
ter i>7/£t/Zff///,  in  taif-incile ;  andfpr  default  of  such  issue^. 
then,  aiu(  in  like  manner,  to  the  use  of  Jane  TfeUingtan^ 
the  Daughter  of  his  said  Sisler  Elizabeth,  in  tail-male;, 
and  for  default  of  such  issue,  then,  to  the  use  of  the  first 
and  every  other  Son  of  his  Sister  Jane^  late  the  widow  of 
Richard  TFoolej/^  and  then  the  wife  of  Thomas  CoUinsy  in 
tail-male.  And  lastly,  he  gives  all  his  estates  to  such 
person  as  may  be  his  heir  at  law  ;  except  any  person  or 
persons  as  shall  or  may  claim  so  to  be,  as  being  descended 
trom  his  late  Uncle  Francis  Henry  Cary^  Clcfrk.'  To 
these  bequests,  he  annexes  several  provisoes,  conditions, 
and  directions.  And  as  to  all  the  rest  and  residue  of  his 
estate,  he  gives  the  samie  to  his  said  Trustees  JoknArrow^, 
smith  and  James  Sim?nofiSy  their  heirs,  executors  and'ad- 
ministrators,  and  likewise  all  his  copynoM  estates,  to  the . 
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same  uses ;  aod  appointed. his  said  Sister  Elizabeth  Wei"       1768. 
lington  executrix. 

The  testator,  at  the  time  of  making  his  said  ivill,  and 
at  the  time  of  his  deatli,  was  seised  in  fee  of  the  premises 
devised  by  him  to  the  said  John  Arrowsmith  and  James 
Simmonsj  in  default  of  issue  of  his  own  body ;  and  died 
a  batclielor,  leaving  the  said  FJizabeth  Wellington  and 
Jane  Collins^  wife  of  Thomas  Collins^  his  Sisters  and  co- 
heirs.   His  said  Trustees  accepted  the  trusts. 

Upon  these  facts^  it  was  ordered  by  a  decree  in  Chan- 
cery, dated  9th  Nov.  1767,  in  a  cause  between  the  said 
Jtiehard  Cary  Wellington  et  at.  plaintiffs  and  Thomas 
CoUins^  and  the  said  Elizabeth  Wellington  et  dC.  defen- 
dants, that  the  following  question  be  put  for  the  opinion 
of  this  Court  of  King^s  Sench — viz. 

^^  Whether  the  said  John  Arrowsmith  and  James  Sim* 
'^  tnonsy  the  Trustees  in  the  said  will,  took  ani/;  and  what 
^^  estate  under  the  said  will.". 

Mr.  Blackstone^  on  behalf  of  the  plaintiff,  argued  that     [  3167  j 
they  took  a  base  fee,  determinable  upon  the  payment  of 
the  debts,  legacies,  and  annuities. 

The  objection  was,  that  this  devise  to  them  is  an  exe* 
culorjf  devise^  and  too  remote  to  take  effect  by  law ;  it  is 
not  to  take  place  till  after  a  general  failure  of  issue. 

Answer — The  default  of  issue  of  his  body  is  only  a 
condition  precedent.  The  testator  was  a  batchclor :  his 
will  was  to  take  no  effect  if  he  married,  and  had  children. 
The  words  of  it  arc — "  in  default  of  issue  of  my  own 
*^  body,  I  give,  devise,  and  bequeath,  ^t." 

If  he  had  married  and  had  children,  that  would  Jiave 
amounted  to  a  revocation  of  this  will.  To  prove  which, 
he  cited,  1  Ld.  Ttaym,  441.  Lugg  versus  Lugg,  and  2 
Salk.  592.  S.  C.  One  being  single,  made  his  will,  and 
devised  all.  Iiis  personal  estate  to  J.  S. ;  afterwards  he 
naarried  and  bad  several  children,  and  died  without  otiier 
will  or  disposition  :  and  before  the  delegates,  (of  whom 
Lord  Chief  Justice  TiiEBY  was  one),  it  was  decreed, 
**  that  there  1)eing  such  an  alteration  in  his  estate;  an4 
^^  circumstaiices  being  so  different  at  the  time  of  his  death, 
^*  from  what  they  were  when  he  made  the  will ;  there 
*'  was  room  and  presumptive  evidence  to  believe  a  revo- 
'^  cation,  and  that  the  testator  continued  not  of  the  same 
«  mind.'' 

So,  in  2  Shower  242.  Overbury  versus  Oberburjfy  it 
was  adjudged,  upon  an  appeal  to  the,  delegates,  that  if  a 
man  makes  his  will,  and  disposes  of  his  personal  estate 
amooffst  his  relations ;  ^^  and  afterwards  hath  children, 
^^  and  dies ;  this  is  a  revocation  of  his  will,  accordinc^  to 

Q2 
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170S.       <^  tlfc  Mleh  6f  tte  chitiaild ;  ihii  Mug  tut  inbjitidmn 
"  t€$tamentumJ** 
MLtitrt»^       Ih  1  Peei'i!  Wmh.  504.  Co«*  Vefstis  OtAtey  H  nr.  a 
Tbit         tHiBl^  df  £^  t^ntls  £^  te  HukI  ;  whermn  it  was  bdden 
t.  ^<  that  tHe  totfitl  ahetatipta  of  tbe  teitatoPs  circumstahbes 

#«LtiirG-   ^  bjr  litainyliig  altcf  tidVlug  childr^h,  ilrad  ah  implied  re- 
ft)*.      **  Vdcaifen  dfliii  irffl/' 

Aiid  fit  ttm  iiofe  at  thd  bottmn  of  (hatpag^P  a  case  of 
Brown  afaiifSt  Tit'ompyoif  is  ttichtibilcrf,  Wll^reiii  Sir  JoAn 
Trtwr  Eeftf  **  Ural  a  sateeqtil^iil  hiartiage,  and  having 
**  chtltfrim,  triJ  a  tiJtocaticlii  df  a  will  ounnd.'*  And  it 
appcttrk  ill  1  Eq.  Oxsti  Ahr.  413.  tifat  tlic  Lord  Keeper 
]JrfighQ  t^hi  clear  of  opinion  *•  that  altetatiott  of  cir- 
^  tiblttitdtite^  mij^t  he  a  tet^oc^on  of  a  will  of  tamls,  as 
[  2168  ]  «  well  as  of  vl  personal  islah :  and  allowed  that  tbe  Sta- 
tirtb  bf  MMa  and  Jierfiiries  does  not  cfkteiid  to  an  Implied 
ftVotiSidni 

ty  far  the  Courts  have  gone  in  ifnptiei  ¥etbtviioits. 
^^^^  lit  belt  Afe  fs8oe  ttevdr  l^isted.  The  contingency 
r!lSwTH.  *r6i«*  hajtpened.  TbtJ  isstic  Vrhlfch  never  existed  could 
Ter.  w  Geo. «.  not  be  said  to  fail.  He  m^ttAatttA  a  C.isc  of  Parst)fis  vef • 
^  ^'*\!Ji  fioi  Lant.  JST.  7  ».  S*.  tfbeili  the  words  were,  **  in  dase 
1  v«.  1S9.J      u  ^i^figl^^  iettirhbi^  ffdtn  /frfmrrf."— And  Lont  H Attn- 

\iicKErlrctd  H dibdftTonat  bM  tontfn^fit. 

Vhh  deyfi^  bdn^  coftdUiondl^  tbe  Court  will  Sfupport 
Hn^  ihtclfitibh  of  th^  tetatbf .     * 

Ttite  (^jprMbto;  *'  in  itf^/^fiitt  of  hsne  of  nty  otirh 
*»  6bdy,'*  cflfth  from  «iyf njf  ^^  6h  faitare  tjf  isMttfofmj 
"  own  body."  Thr  TatttI' iftptn^^ioii  stfpivis<*s  that  to»uc 
Mil  exi^ :  thcf  &met  Atnslk  not.  It  n  consistent  with  the 
^iid  of  tfteir  ixever  eitlktfh^,  as  tlrelf  ds  of  their  dying  iii 
ni^  H^^fiilie. 

Yhisr  fs  ni)/  (Ai  te(nb4^  foi  ttn  executory  devise :  it  Wa^ 
li^  tatfe  ilcr  dTecU  it  the  testatof  choaM  have  chitdfen  at 
hit  rfcMdft.  Hi6  has  ohl)r  ei:ptes^  ^hat  the  hj^  iVtTald 
fntti^  intj^ira. 

IKHy.  Bta  if  it  be  not  a  conditiaanl  dnhe,  yet  It  1&  mn 
tM\txtm0h(  €Mfe,'  biit  an  immeHore  tfevfee,  to  Vest,  (if 
tt  diM  1r^  d!  i&lty|ii]^n  the  denHt  of  tbe  testator.  In 
ttH  abf itlglM^t  tfr  uS^kses  iil  £dUity,  p.  ISef.  mt  ^etutbry 
Stetfse  isr  oetfoed  to  be  <^  k  /ir/iM  tmfetest,  wbtbb  tdhnoi 
^  ved  di  ihe  death  of  the  testator  i  but  (tidpeiids^  upon 
<<  some,  contingency,  which  must  happen  befOklft  it  ban 
'<  nUt.^  WbtifMS  (lis  Is  a  presHA  iMmrt  wfaidh  must 
test  M  th«r  fRftfM  Of  tte  tfestafor^  if  ft  ^n. 

Tfre  MetH^  Ifmet  vfcrsto  lK*w  «  ftf.  in  C.  S.  G>iHpfs 
0T8.  Aekimt  fkis  6Mts  to  fbe  issdtr  i^  vbe  usrtatoir  mttst 
1)6  iMt  ttftliie  ftff*    flMtt  Wttnkd6tis6fli&iif  rFUflM^  the 
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eUcst  Son  of  the  tettator  should  happen  to  die  without 
isiiie,  then  and  not  otherwise,  after  ff  tlliam^s  death,  be 
deyiaed  over  to  bis  Soii  Rkhard  and  his  heirs;  it  was 
hoUeo  ^*  that  William  took  an  estate  tail,  by  implication." 
Therefore  it  can  only  give  an  estate  tail  to  such  issue  as 
ou^t  happen  to  be  .bom  between  the  time  of  the  testator's 
making  his  will,  and  his  death* 

Thi«  remainder  to  the  trustees  is  a  base  fee^  till  issue  of 
the  teatalor*0  body  shall  foil ;  and  it  would  come  into  pos- 
session on  the  testator's  death.      1  Peere  Wms.  887.     [  9169  ] 
Goodright  versus  Wright. 
Sdly.Ifii  should  bic  considered  as  an  cxccutorv  devise 
atiU  it  must  mean  ^^  such  issue  as  should  be  livh 


WS|.|.|N$2- 

TOy 

V. 

WKLIilirG- 

iQir. 


hving  ai 

'^  ihe  decease  of  the  testator :"  therefore  it  woukl  noi  be 
too  remote,  even  upon  the  foot  of  its  being  an  executory 
devise. 

The  testator  certainly  mefint  an  immediate  estate  to  the 
trii^teet ;  because  he  has  directed  them  to  pay  debts,  Ic- 

Kies,and  annuities.    And  their  estntr  took  effect  inune- 
iely,  by  lapse.     Vaughan  270.   Gardner  versus  Shel^ 

The  trustees  therefore,  took  some  estate  by  the  will : 
The  only  question  is,  ^^  it  hat  estate  they  took." 
It  is  given  to  tiicni  and  i heir  heirs;  and  is  ro  subsist 
till  the  debts,  legacies,  and  aujiuitjes  be  paid. 
Mr.  Dunning^  Solicitor  General,  contra^  for  the  defon* 

The  question  turns  upon  the  constrnction  of  the  words 
"  w  dcfauU  of  issue  ofmj/  oxen  bodijy 

They  mean  an  indefinite^  a  general  failure  of  issue  ; 
therefore  the  executory  devise  is  loo  remote  to  take  place, 
in  point  o^*  law. 

In  Warburtonh  case  in  1764,  Iiefore  ijord  ^foaTHI^rG- 
fos— «ll«  was  of  opinion  '^  that  the  devise  to  the  plaintiff 
*'  being  after  a  general  failure  of  issue  male,  was  too  re- 
^  note,  and  void."  And  that  was  {us  this  is)  after  failure 
of  the  testator's  ozsn  issue ;  and  to  those  who  were  his 
heirs  at  law. 

ThoMgli  the  pfese4it  testator  was  a  bachelor,  and  might 
think  it  probable  that  he  sliould  remain  so  ;  and  therefore 
10  thai  «vent,  might  mean  his  Sisters  to  take :  ytii  the 
IWIf  inteotioii,  for  them  to  take,  was  as  probable,  in  caso 
t  diftrani  event  sboiUd  happen ;  namely ,  that  of  his  mar« 
rvingand  having  issue,  and  that  issue  atlterwards  failiug. 
JnUi  diipoaitions  ore  equally  reasonable  and  proper,  and 
might  (for  aught  that  he  knew  to  the  contrary)  be  equally 

Tiie  testator  might  easily  have  expressed  that  limited 
u  dbfi  had  monnt  it ;  be  might  have  added  the  weeds 

Q3 


[Cr.  Elis.  96, 
97,  Aodr.  »10. 
Post.  3U0.  and 
note  there  the 
dccisioQ  msde 
l>y  Lord  Nor- 
th! uffton  vru 
rcvenied,  4 
Brown,  441, 
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1768.'       ^^  living  at  the  lime  of  his  death."     But  he  meant  that  all 

the  contingencies  should   take  place,  according  ns  the 

WELLIK6-   events  should  happen ;  *  and  had  no  intention  of  confining 

TON  the  general  failure  of  issue  of  his  body,  to  the  particular 

Y.  time  of  his  own  death. 

WELLING-       These  cannot  be  considered  as  remainders ;  it  is  an  cx- 

TON.        ecutory  devise,  intended  to  tiake  place  in  /w/iiro. 
[Cro.Cte.24.]       The  notii>n  is  quite  new,  ^*  that  an  estate  tail  by  impli- 
^^  catioh  can  arise  in  the  testator's  issue  :'*  the  words  can  * 
not  support  such  an  idea  of  the  testator's  meaning. 

Nor  did  the  testatpr  mean  to  give  his  trustees  a  base  fee. 
He  only  meant  to  give  them  an  estate  on  failure  of  his 
own  mue,  whenever  they  should  become  extinct ;  then, 
and  not  ft'// then,  his  Sisters  were  to  take.  But  that  is  a 
period  too  remote  for  supporting  it  as  an  executory  devise. 
It  cannot  take  place  as  a  contingent  remainder  upon  the 
testatOT^s  children  taking  an  estate  tail  by  implication  ; 
for  there  is  no  estate  to  support  such  a  contingent  re- 
mainder. 

-  There  is  no  reason  to  suppose  that^the  testator  meant 
these  words  in  a  more  restrained  sense  than  their  ordinary 
usual  sense.  There  is  no  foundation  to  support  this  de- 
vise as  an  immediate  devise  ;  and  much  less,  as  a  contin^ 
gent  remainder. 

^^  In  DEFAULT  of  my  own  issue'*  means,  that  whether 
his  issue  should  fail  by  his  never  having  had  any,  or  by 
their  becoming  extinct,  it  should  in  either  case  go  to  his 
-   Sisters. 

Lord  Mansfield  observed,  that  this  is  only  a  double 
contingency  ;  of  which,  one  part  is  good  by  law,  the  other 
bad. 

Mr.  Blackstone^  in  reply — The  testator's  provisional 
disposition  is  an  abundans  Cautela. 

This  case  is  singular,  as  being  in  default  of  issue  of  the 
testator's  own  body. 

Warburton^s  case  was  not  a  determination  on  contest 
and  argument.  It  was  a  bill  to  prove  the  will  per  testes : 
and  the  devisee  was  heir  at  law  of  the  testator. 

The  Court  will  go  as  far  as  they  can,  to  support  the 
intention  of  the  testator. 

I  did  not  mean  that  the  testator  meant  an  estate  tail  to 
himself;  I  meant  that  if  he  should  happen  to  have  issue 
bom  after  making  the  willy  it  might  be  an  estate  tail  in 
them, 

I  principally  rely  on  its  being  only  a  conditional  ie* 
vise,  .  . 

{t  Fearne  i5€.       ^^xd  Mansfield — When  a  devise  must  take  effect  ai 
XL  Doug.  490.1  ^^^  death  of  the  testator,  it  is  not  properly  an  executory 

devise.     Such  a  .devise  i$  a  devise  upon  a  contingent 


[Aotr  ti69.] 
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crent  irhich  must  happen  nt  «)r  before  the  death  of  the  <es-        1768. 

tator.     An  executorj/  devise  is  a  devise  that  is  to  take 

place  tit  future.  welling- 

A%  to  an  iwpft'rtf  revocation,  from  alteration  of  circnm-         ton 
stances;  it  is  now  settled — "  that  as  to  ;9rr5r>wr// estates,  V. 

"  marriage  and  having  a  child  is  a  revocation  :"  but  no    welling- 
casc  has  yet  holden  marriage  ahne  to  be  a  revocation.  ton. 

I  «ee  no  ground  of  argument  why  tlie  law  should  not  t^^**-  '^^'^' 
be  the  same,  as  to  devises  of  Itrnd :  the  reason  is  the  same.  4  y^i  848. 
In  3/cggo/ versus  Meggof,  Lord  Hardwicke  directed  rVei.iiAi.Eq. 
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an  issue,  merely  to  try  this  question  ;  but  the  cause  was  (l     *!^\"" 
made  up  by  the  family,  and  never  tried.*  •  Note— It  1ms 

since  been  ad- 
jn4)^  in  the  Coart  of  Exchequer,  by  the  opinions  of  Str  Tbotnts  Parker  (then  Lord  Chief 
BaroOy)  Mr.  Baron  Smythe,  and  Mr.  Baron  Adamt,  apunst  Mr.  Baron  Perrott ;  ami  alio 
at  the  Cockpit,  Sir  Eardly  Wilmot  and  Lord  Chief  Justice  De  Grey  concurring,  *'  that 
"  marriage  aid  a  diiid  wat  a  revocation  of  a  devise  of  fand."  [The  cause  at  the  Cockpit 
is  teportcd  in  Amblef  721.] 

We  ivill  think  upon  it ;  and  give  our  certificate. 

The  CERTIFICATE  Vf9s  as  follows — ^'  having  heard 
**  Counsel  on  both  sides,  and  considered  this  case.  We 
**  ore  of  opinion,  thixiJohn  Arrowsmith  and  James  Sim* 
^^  mons  took  a  fee,  determinab/e  wlien  the  purpose  of  pay- 
'^  ing  the  testator's  debts,  legacies,  and  funeral  expcnces, 
"  out  of  the  rents,  issues,  and  profits  of  the  devised  pre- 
*^  mises,  in  aid  of  the  personal  estate,  shall  be  performed"  [Vide  i  P. 

It  was  dated  1 1th  Fcdruany  1768.  W™-  ^0 


Ri:x  lers.  Lam  be,  Esq. 

ON  Tarsdaj/  lOlh  November j  in  il//c/r(7r/;wa5  Term  last.  Tale*  in  a 
a  motion  was  made  for  a  new  trial ;  and  a  rule  granted  J^°"^^^!i'^ 
to  shew  cause  wliy  the  verdict  should  not  be  set  aside^  King's  Attor- 
and  a  new  trial  Juid .  «^y  General  to 

The  cause  was  tried  in  the  couuty  Palatine  of /J wr/wwi  ;  8^*  ^  ^v- 
and  relati'd  to  the  rightsof  a  corporator  of  Durham.     On  [see'i  Dum. 
the  last  day  of  that  Term,  Mr.  Justice  Aston  reported  M'd.] 
the  evidence   from  Mr.  Baron  Peurott  who  trieii  the     [  2172  ] 
caiLse.     J  Jut  it  is  not  necessary  to  meddle  with  that,  at 
present ;  for,  though  some  objections  were  then  made  to 
the  proof  of  facts,   and  that  the  evidence  was  not  suffi- 
cient to  support  the  verdict,  yet  the  principal  objection 
taken  on  behalf  of  the  defendant  was,  *'  that  the  warrant 
"  for  a  tales  de  circumsianiihusy^  (for  there  were  not 
enough  of  the  Special i\xxy)^  "  ou^ht  to  have  been  a  war- 
^*  rant  from  tjie  Attorney  General  of  i\\Q  Count t/Pala' 

Q4 
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17^«       «  tine/*  ivhereas  the  prosecutors  had  only  procured  d 

Vtrr^  from  His  Majesty '«  AUornejf  Genet (^l, 
IiM  It  was  now  argued  by  Mr.  Wallace  and  Mr.  Wingfieldf 

V-  fof  the  prq^eiiutors  ;  and  Sir  Fletcher  Norton ^  Mr.  tfed* 

liAiuir.     derbumej  and  Mr,  Dacenport  for  the  defendant. 

An  tp  the  ixi^l  by  ^  taks^  without  any  warrant  from  the 
Attorney  G^end  of  the  County  Palaline — The  answer 
WW>  ih^t  \i  frJl  within  (ho  equUj/  of  the  Stat,  of  5  £//:. 
c.  ^,  V*-  Fhich  enap«|,  "  that  in  fValesy  and  in  the 
'^  Coiinti^  Palatine  pf  Che^ier^  Durham,  and  Lancaster^ 
^^  ylH^r^  i(  full  Jury  sb4U  not  appear,  the  Justices  mf^y^ 
^^  upon  request  by  ilj^e  plaintiflf  or  d^^mandant^  command 
"  the  Sheriff  to  name  so  many  other  persons  present,  as 
<^  shall  make  up  a  faUJury }  whipb  shall  be  apded  to  the 
*^  former  pann^ I." 

The  ^u&siaHtial  iuteptlon  of  the  act  wa?,  that  in  aft 
causes  where  issue  is  joined  in  the  Courts  in  Westminster 
Hall,  the  Judge  who  tried  the  cause  should  grant  a 
tales;  and  there^is  no  exception  of  the  Counties  Palatine. 

Bat  it  is  objected,  ^<  that  the  recjuest  was  not  4Uade  by 
^<  any  person  anthoriaed  to  make  it  on  the  part  of  tho 
^  Grown  x  for,  that  it  was  made  by  the  Attorney  General 
^  af  tho  King,  and  not  by  the  Bishop^s  Attorney  Ge- 
^*  neraU" 

Mr-  WalUicewfiid  he  remembered  an  objection  directly 
tha  rtntirpe  of  this ;  and  the  Judge  refosed  to  try  the 
cause^  because  the  King's  Attorney  General  had  not 
signed  a  warrant  for  a  talea,  though  the  Bishop's  Attorney 
General  had.  And  the  following  year,  a  cause  was  tried 
upon  a  warrant  signed  by  ^he  AWgV  Attorney  General 
/  only;  though  the  Bishop's  Attorney  General  was  present 

iu  Court 

The  CpunscI  for  the  defendant  argued,  that  the  itfles 
was  noi  remlnr  in  itself^  nor  residarfy  applied  for  ;  and 
that  \\.  could  not  be  annexed  to  this  Jury-process,  which  is 
onlv  a  Venire  fa:  i^ts  (i^ithoutany  Habeas  Corpora.) 
f  2173  J  ihe  (ddtalKs  \\\  common  law  remnjns,  in  all  cases  not 
described  in  S5  //.  8.  c,  6\  which  gives  the  tales  de  cir* 
ruMstantihus  in  rertaii^  particular  gases  only,  of  which, 
this  IS  not  one^ 

Th^ysaid,  it  docv  not  e^^tend  to  trials  at  bar,  nor  to 
JusticjCff  of  Assize,  uor  to  Counties  Palatine,  nor  to  crimi* 
nalrasrs;  it  only  rxt^n^s  io  r/j/Zsulis,  and  where  issue 
is  joiiied  at  fl'tKhninster.  And  thpy  cited  /llfridus  Den* 
iawd's  case,  iO  Cq.  IQ3.  Tho  Statute  of  4  *  5  P.  *  M. 
c.  7.  extends  it  ip  ^ri^riinal  causes  wlipre  issues  are  joined 
at  Westminster.  Then  5  lilfx.  r.  85.  extends  it  to  the 
Countios  Palatine  ais  to  civH  suits;  but  not  to  criminal 
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faits.    Therefore  the  Counties  Palatine  still  remain  as        1768* 
at  co:nmon  law  ;  and  as  iriab  at  bar  still  stand  ;  and  no 
equity  can  extend  this  statute  to  them,  as  to  criminal        rex 
suits.  V. 

But  if  u  tales  had  been  allowable  in  this  case,  the  war-  lambe. 
lant  ought  to  have  been  signed  by  the  Attorney  General 
of  the  County  Pa/a<t/?^.— Though  all  writs  run  in  the 
name  of  the  Crown,  yet  the  Bishop  names  all  the  judges 
and  officers  ;  and  they  have  the  same  authority  there,  49 
other  judges  and  officers  have  in  other  counties.  Causes 
go  down  to  trial  here,  by  snittimus :  but  the  record  is  not 
sent  with  it,  nor  is  any  jury-process  sent  with  it.  All 
ikai  is  done  in  the  County  Palatine ;  and  the  Bishop's 
Attorney  General  dor^  every  thing  there,  that  the  King*a 
officers  do  in  the  county  at  large. 

This  trial  is  upon  a  Venire  facias  ;  and  the  tales  is  an- 
■exed  to  the  Venire  facias.  But  2  Lord  Raym,  1169, 
per  HoLT-*-^'  A  tales  de  circumstanlibus  cannot  be  granted 
"  upon  the  Venire  facias  y 

As  io  the  two  cases  cited  by  Mr.  Wallace — Oneoflhoni 
was,  ^^  that  both  Attorney  Generals  together  could  not 
<*  fftve  a  warrant  for  a  tales.  ^^  But  that  was  a  single  case ; 
ana  many  were  dissatisfied  with  it.  The  Attorney  Gene- 
ral of  the  Bishop  doesj  in  fact,  exercise  this  authority  | 
and  this  is  a  mis-trial  for  want  of  his  warrant. 

Lord  Mansfield — As  to  the  tales — At  present  I  think 
that,  as  this  is  an  issue  joined  at  JVestmmster^  and  the 
Mmg*s  officer  prosecutes  it,  the  warrant  for  the  tales  must 
follow  that ;  and  the  King's  Attorney  is  to  sign  it. 

Mr.  Justice  Yates  concurred  ;  and  that  there  was  no 
need  of  the  aid  of  the  statute  of  5  Eliz.  c.  S5.  to  impower 
the  granting  a  tales  de  circumstaniihus  in  the  Counties  Pa* 
htine.  The  Judges  of  the  Counties  Palatine  have  tb^ 
same  authority  as  the  King's  Judges  of  Nisi  prius  ;  an4 
the  Postea  is  to  be  returned  in  the  same  manner  as  from 
other  Judges  of  Nisi  prius. 

As  to  triak  at  bar— ^The  reason  is  very  diflferent  i  thero     r  2174  1 
is  a  proper  metuod  of  proceeding  to  try  it  by  a  tiUei^  "* 

namefy,  a  writ  of  Decern  Tales ;  which  cannot  be  on  tridU 
at  Nisi  prius. 

As  to  the  Bishop's  Attorney  General — He  shall  not  havt 
power  to  contradict  the  King^s  Attorney  General,  and  ti^ 
■ay  ^<  it  shall  not  be  tried  ;"  which  might  be  the  ca^,  if 
he  was  to  grant  the  warrant,  instead  of  the  King^s  Attpr* 
oey  General. 

Mr.  Justice  Aston  and  Mr.  Justice  Willes  wore  of 
the  same  opiuion. 

Per  Cub'. 
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1768. 

Saturday6th     Hagoe  and  Others,  Assignees  of  A  N.N  E  and  IsA.tc  Scott, 
*'"**■  bankrupts,  versus  Rom;esto.n. 

A frandttlent  fllHIS  was  a  motion  for  a  new  trial,  in  an  action  of 
wUhwi^abh  trover  brought  to  recover  the  value  of  seven  bags  of 

scomiingpart.     COchincal. 

ner,  will  defeat  It  had  been  tried  before  Lord  Ma ksfi eld  at  Guildhall  ; 
Mrp!^*of  thi  ^"^  ^  verdict  found  for  the  plaintifls  i  but  a  point  of  law 
Mruiership  ef-    Arose  on  the  following  facts. 

recta.  Anne  and  Isaac  Scott  were  merchants  and  copartners. 

M35^?2«4i  ^^  ^^^  ^^^  ^^  March  1767,  Isaac  went  out,  witli  intent 
and  vide  7,  '  to  abscond  ;  and  did  not  return  till  after  a  commission  of 
Viiir63,Cowp.  bankruptcy  had  issued  against  him.  .  On  the  30th,  the 
^^^•J  defendant  received  a  letter  written  by  Isaac  Scoit^  dated 

<^  Dover^  28th  Alarch,^*  inclosing  a  Bill  of  Parcels,  dated 
23d  March,  of  seven  bags  of  cochineal,  for  £1645.  Hs. 
6d.  as  if  the  defendant  nad  purchased  .the  same  of  the 
said  Anne  and  Isaac  Scott ;  and  informing  tlie  defendant 
<^  that  he  (Isaac  Scott)  was  gone  off,"  and  ^'  that  he 
^^  had  deposited  the  seven  bags  of  cochineal  at  George 
♦•  Street^s  warehouse,  in  Rolleston\  name,  and  for  his 
^^  use  ;'*  though,  in  fact,  he  had  not  purchased  or  agreed 
io  purchase  any  such  goods  of  them :  but  the  defendant 
imagined,  it  was'intended  to  secure  him  in  part  of  the 
debt  due  from  the  partnership.  Ou  the  SOth  of  March^ 
the  defendant  went  to  the  warehouse  oi  George  Street^  in 
7'hamcs  Street,  which  wras  a  public  warehouse;  where 
he  found  the  seven  bags  of  cochineal  deposited  there  in 
*  his  name  ;  which  he  sold  and  disposed  of,  and  applied  the 
r  2175  1  money  to  his  own  use  in  part  of. payment  of  the  debt  due 
from  them  to  him.  They  had  been  deposited  there  with 
Street,  on  the  26th  of  March,  for  the  defendant  Rolles" 
ton.  On  the  25th  Isaac  Scott  told  Street,  '' thai  they 
*^  were  for  the  defendant  :'*  and  they  were  so  booked  at 
"  the  warehouse.  But  though  the  good^  were  sent  to  the 
"warehouse  before  Isaac  ScotC^  act  of  bankruptcv,  (viz, 
his  absconding  and  not  returning ;)  yet  the  defendant  did 
not  then  know  that  they  were  there  :  and  he  did  not  dc' 
dare  his  acceptance  i^  ihemy  till  after  ihfii  time. 

The  plaintiffs  were  assignees  in  a  joint  conmiission 
which  afterwards,  on  the  ISth  of  April,  issued  against 
both  the  Scotts,  Anne  and  Isaac. 
r^  Sir  Fletcher  Norton  and  Mr.  Dunning,  Solicitor  Gene- 

ral, insisted  that  the  defendant  was  int^Ued  to  retfiin  the 
moiety  belonging  to  that  partner  who  did  not  become 
bankrupt  4ill  after  Roikston  had  declared  his  acceptance 
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of  tlie  cochineal ;  though  there  Vfus  afterwards,  a  joint        1768. 
commission  dfainst  both. 

This  act  oi  Isaac  bound  Mh  partners.  His  subsequent      bague 
bankruptcy  could  only  affect  his  ozcn  share  in  ( he  partner-  v. 

ship  estate  ;  it  could  not  affect  the  mother's.     Jiofieston  aottisTow. 
stands  in  the  place  of  the  mother  ;  and  before  her  bank- 
ruptcy, he  VfkisjoifU  partner  with  the  assignees  of  Isaac  in 
this  cochineal ;  and  nad  an  undivided  mmety  in  it. 

Besides,  a  trader  may  prefer  on<^  creditor  to  another, 
before  any  act  of  bankruptcy.  And  here  is  no  fraud  or 
collusion  in  the  defendant.  Consequently,  ihcjoifU  assig- 
nees against  mother  and  son  cannot  maintain  this  action 
of  ttvver  against  Jtolleston  for  the  whole  of  these  goods. 

Mr.  Morton  and  Mr.  Wallace,  contra,  for  the  assignees 
under  the  joint  commission. 

The  mother's  moiety  was  bound  by  Isaac*  &  bankruptcy. 
All  ihe  joint  effects  arc  bound  by  the  bankruptcy  of  either 
partner.  The  messenger  under  the  joint  commission  of 
bankruptcy  might  have  seized  the  whole,  if  they  had  re- 
mained in  their  warehouse. 

Such  a  delivery  as  this  was^  under  a  private  order  of 
Isaac^  uniknown  to  RoUeston  and  unknown  io  Anne  Scott^ 
was  no  sale  to  RoUeston.  The  goods  were  not  appropri- 
ated to  him,  till  after  Isaac  ScoW's  bankruptcy ;  and  after 
his  bankruptcy,  he  had  no  right  to  sell.  He  could  not, 
after  that,  bind  the  partnership  effects.  JfollestonXook 
the  goods  UNDER  the  bill  of  parcels  which  mvls  sent  by 
Isaac  from  Dover;  at  whi(h  time  he  w.is  a  bankrupt;  [  2176  ] 
and  consequently,  ylnne  ScotCs  share  was  liable  to  be 
seized  under  the  commission  ai^ainsl  Isaac. 

On  the  other  side,  it  was  iir^^cd  in  reply,  that  Isaac 
Scott  btif},  at  the  time  of  the  act  (lone,  a  rii::ht  to  dispose  of 
the  goods  ;  his  act  was  the  nd  of  both  Isaac  and  Anne. 
His  subsequent  bankruptcy  only  rescinded  his  interest, 
hut  leaves  Amiens  interest  in  RoUeston.  The  assignees  of 
Isaac,  and  she,  were  tenants  in  common  of  the  goods. 
The  Court  must  consider  it  as  \i  Aimc  had  never  become 
A  bankrupt :  for  RoUeston  stood  in  her  place.  The  act  of 
Isaac,  when  both  partners  were  solvent,  was  the  act  of 
bM  partners,  and  bound  Anne^s  share  as  well  as  Isaac^s. 
Therefore  her  subsequent  bankruptcy  signifies  nothing ; 
for  her  assignees  can  only  stand  in  her  place.  Street^s 
warehouse  was  a  public  warehouse.  And  as  soon  as  Rol^ 
leston  signified  his  assent  to  the  contract,  it  was  perfected. 
Indeed  Isaac's  share  was  gone,  by  his  prior  bankruptcy  ; 
jbutasto  ^ivf?e's  share ;  the  contract  was  perfected,  and 
Anne^s  share  was  bound  by  it ;  and  on  the  30th  of  March, 
(which  was  prior  to  Anne^s  bankruptcy,)  RoUeston  was 
intitlcd  to  her  share. 
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}768»  liOrd  Mansfield — Vn/^^J0i$U  commbsion,  ibc  com* 

missioners  assign  the  effects  of  both^    On  an  application 

9 AQUA      es  parte  Turner^  in  March  1748)  it  was  bolden,  thit  the 

V,         joint  commissioii  carries  all  i]m  effects^  both  joint  and 

xQi^Lv^Qir.   seiferal.* 

*  In  lAtkyns 

97,  the  forty-fifUi  ease  ii  tn  ptrte  Turner;  bnt  tbe  date  of  it  is  Aosnst  the  14th  174^. 
'^  That  where  there  is  a  joint  and  aepaimtecommiMion,  a  creditor  noder  the  joint  may 
«<  come  ooder  the  separate  and  aMeot  or  ditsent  to  the  certificate  under  the  aeparate." 


[9m1i 


Consider,  here,  the  effect  of  booking  the  cochineal  on 
96th  Mcurch^  in  the  name  of  RoUeston ;  and  whether  it 
does  not  go  to  the  whole.  And  the  subsequent  assent,  if 
it  does  any  thinff,  ipust  go  to  the  whole.  The  assent 
coald  not  be  good  for  part ;  and  not  good,  for  the  other 
part. 

But  the  assent  was  to  nothinff  at  all.  The  deposit  was 
not  completed,  ftntecedent  to  the  50th  of  March.  I  was 
elear  at  the  trial,  that  this  assent  could  not  he  good  for 
the  whole ;  because  there  was  nothing  to  assent  to ;  nor 
did  RtUleiton  in  fact  assent  to  any  thine*  but  the  false  bill 

Si  Eut.  28,       of  sal^  sent  U}  him  frqm  Dover.    And  tnat  bill  of  sale  was 
68.]  after  the  act  of  bankruptcy  committed  by  Isaac  Scott. 

Therefore  he  could  not,  then  ^ilect  the  partnership ;  which 
wap  at  an  end^ .  by  the  bankruptcy.  And  Jlolleston*6  as- 
sent was  to  this  false  bill  of  sale,  sent  to  him  to  make  him 
a  creditor  upon  a  folne  foundation  of  a  dealing  upon  spe^ 
dilation. 

Mr.  Justice  Yatbs-— •/yaoc*^  contract  must  bind  i  e 
tcftole^  or  not  operate  at  all :  it  could  not  be  good  for  one 
part,  and  not  for  the  other.  His  act  was  not  complete 
upon  the  86th  of  March  :  It  was  revocable  till  RoUeston^s 
assent ;  and  he  must  assent  to  to  the  whole  contract,  if  ha 
dissented  at  all.  All  Isaac's  power  was  goi^e,  when  he 
1?rote  from  Dover.    His  Act  of  banlpruptcy  dbsol^ed  the 

partnership. 

The  assignees  of  Isaac  could  never  be  said  to  be  part** 
fiers  with  Anne  ihp  other  partner.  T he  transaction  is  void, 
and  seems  a  fraud :  there  is  no  account  stated ;  a  volun- 
tary deposit  is  made,  to  favour  RotUston.  Therefore 
Isaac*9  Act  was  void,  and  had  no  effect  on  the  moiety  be^ 
lonmg  to  Anne. 

Mr.  Justice  Aston  and  Mr.  Justice  Willbs  were  of 
th^  same  opinion. 

Per  Cub\ 

fiyLB  (to  shew  cause  why  the  verdict  should  not  br 
s^t  a<ide«  find  why  there  should  not  be  i^  new 
trUl,) 
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See  ttiore  on  thte  Mibject,  in  Ihe  oM  of  ffarmM  and  1768* 

oikers^  versus   Fisher ^  det^tttiitied  on   the    Hth  ^^jl^* 

JtfUf  1774 ;  upon  the  preference  attempted  to  be  «*»"« 
Ififen  by  Mr.  Fordj/ce  to  Mr.  Fisher^  one  of  his        ^  J*    ^ 


Thompson  versus  Hsrvet^  Esq. 

f\S  shewing  cause  against  a  motion  for  a  new  trial,  in  Volnntary  wtn- 
^^  an  action  brought  against  the  honourable  Mr.  Tho-  j;<»"  ^">""  ^^ 
mas  Hefoey^  (second  son  of  the  late  Earl  of  Bristol,  and  pi^Lre  "ilSf 
uncle  to  the  present  earl^)  for  lodging  and  necessaries  for  uot  exempt  the 
his  wife,  during  her  residence  at  Bristol,  (which  her  Jl??jiSl'5SlA 
heakb  abiolttteiy  required ;)  wher;^in  a  verdict  had  beert  ^^fe. 
ffiven  fdr  the  plaititiff)  against  Mr.  Ilervet/  \  it  ap|)eared 
from  Lord  JnanfielfTs  report,  who  tried  the  cause,  and 
repeated  the  evidence,  that  she  had  herself  paid  part  of 
the  money,  viz.  what  was  due  to  the  plaintiflf  for  the 
former  part  of  the  time :  and  that  she  had  a  pension, 
durUig  pleasure,  from  ilic  ctoi^ti,  deternfitnablc  Hi  tlie 
will  of  the  crown,  of  SOO/.  a  year,  granted  to  her  in  her 
cum  NAME,  but  noi  by  any  agreement  or  atherzcise  appro- 
priated at  all  to  her  own  use.     That  at  her  return  from 
Bristol^  het  husband  shut  bis  docM  against  her»    That    [  ^178  ] 
Mr.  Heroey  had  never  made  or  agreed  to  make  any  sepa- 
fate  allowaMe  td  her,  ot  had  cotttributcd  Mv  thing 
ttfwards  her  support,  aiMt  he  haid  so  shut  his  doors 
ft^tnst  her ;  myr  had  she  ai^y  use  of  his  table,  servants, 
or  eqaipagie.    And  there  was  evideri^  ffiten  of  his  bein^ 
leputea  to  have  an  income  of  about  1800/.  per  Afinum. 

The  Covftt,  were  extreweiy  dear,  that  the  hua-  [S€ci*Bo«m>. 
band  (Mr.  Bertey)  Was  liable  to  thi^  action  ;  and  that  ^58.  n.] 
the  vetdict  obtaifled  dgdinst  hiiil  ought  not  i6  be  set 
dtide, 

Here  iS  no  agreement  for  a  separation  :  but  Ae  has  sent  [4  Vin.  127. 
hef  adrift,  by  shutting  his  doors  against  her.    He  allows  P'*  ^^'^ 
her  no  se^Ktrate  mainten£inc(^,   not  any  support  at  att. 
Abd  likite  is  no  pretence  of  this  lodging  and  other  sup- 

EOtt  rifoVlded  for  her  by  the  plaifttiff,  l^lng  improper  for 
^r  degi^  and  condition  or  life.  And  as  she  had  no 
lAailft^nMoe  ffom  bet  husband,  not  admittance  into  his 
hOdse,  she  waft  obliged  to  procane  lodging  and  mainte* 
IkaiiMI  to'thewhete  eue.  JE!f  ery  man  is  obliged  to  main* 
t&lh  his  trife. 

The  Pension  is  oal  v  a  'doluhtttry  gtace  and  bounty  of 
(he  ctVWfi,  and  only  duirihg  the  pleasure  6f  the  crown  ; 
tsk  #hitt  itffiy  CKdit<^  Of  ner%  even  for  het  necessary 


2179 
1768. 
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subsistence  suitable  to  ber  degree  and  rank  of  life,  can  b<r 
supposed  to  give  her  credit  upon. 
THOMPSON.  p^  ^^^,    unnnimonsly— 

HCRvjBr-  Rule  discharged. 

See  the  case  o(  Manbj/  versus  ScnUj  in  1  Sidn-fin  i09. 
1  Ij€V.  4.  1  Mod.  124.  and  other  books.  Sec  also 
J  Lord  Jfaymond  444.  7W(f/  versus  Slolcs^  and 
the  case  of  Longzcort/ij/  versus  Hock  more  ^  there 
cited. 


M«n4ay  8th 
Feb.  1768. 


Rex  xersm  Inhabitants  of  Great  Bcdwin. 

See  this  case  at  Inrgfj  iir  the  quarto-edition  of  my  Set- 
tlement-Cases, No.  188.  Page  684.  and  abridged  in 
the  table  to  that  book  • 


[  2179  ] 

Fnday,  itftli 
Feb.  1768. 


BaUaUowed 
in  rape  imder 
special  circuin- 
staoces. 


Rex  versus  Lord  Baltimore..  (S.  C.l  Bl.  648.) 
Rex  versus  Anne  Darby  ; 

Rex  versus  Elizabeth  GnisFFEMBUfiaH. 

nnilE  two  women  were  brought  up  by  Habeas  Corpus  ; 
■^  and  appeared  (upon  the  return)  to  be  committed  lor 
being  assisting  aiding  and  abetting  to  I^ord  Baltimore  in 
feloniously  ravishing  and  camallj/  hmicing  Sarah  fVoqd' 
cocky  spinster.  They  were  committed^s  being  charged 
upon  the  oath  of  the  said  Sarah  fVoodcock,  for  being 
feloniously  assisting  aiding  and  abetting  him  in  feloni- 
ously ravishing  and  carnally  khowjng  her  against  her  will 
and  consent,  against  the  form  of  the  Statute.  But  they 
were  not  charged,  either  by  the  oath  or  warrant  of  commit- 
ment, with  being  present :  and  therefore  they  were  agreed 
to  be  only  accessary  before  tlie  &ct. 

The  counsel  for  the  prosecutrix,  declaring  ^^  that  the 
<<  prosecution  was  carried  on  merely  for  the  sake  of  pub- 
^^  lie  justice,  and  that  they  had  no  other  wish  than  to 
^^  obtain  it'^ ;  declined'either  to  consent  to  or  oppose  Lord 
Ba/iimore's  being  bailed';  but  left  it  entirely  to  the  dis- 
cretion of  the  court,  to  act  as  they  should  think  pi^per ; 
as  their  sole  point  in  view  was  that  his  lordship  should  be^ 
at  all  events,  amenable  to  justice. . 

Lord  Mansfield  approved  of.  their  cpndiict.    At 
the  same  time,  he  observed  that  Lprd  JSoZ/Z^K^e's  volan« 
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lary  sarrender  was  a  strong  indication  that  he  had  no  in** '.      1768* 
tenliba  of  absconding    from    justice:    the    probability 
whereof  was  greatly  heightened  by   the  lari^c  property         REx 
which  he  was  known  to  possess  ;  of  >\hich  he  would  incur  v. 

a  forfeiture,  by  running  away.  e.  grief- 

Thercfore— Let  him  be  bailed  by  four  Man ucaptors,  fenburgh. 
in  £1000  a-piecc  ;  and  himself,  in  £4000. 

And  let  the  two  women  be  bound  in  £400  each  ;  and   • 
their  securities  (all  of  them  together)  in  the  like 
sum. 

Accordingly — Lord  B all i more  entered  into  a  recog- 
nizance  in  £4000  and  four  Manucaptors  in  £1000 
a-piece. 

Jfme  Haroey  (committed  by  the  name  of  Darbi/)     [  2180  ] 
in  £4(X)  and  her  four  bail  in  £100  each. 

And  Elizabeth  GriefenburgV^  four  Manucaptors 
(she  being  a  married  woman)  in  £200  a-piccc\ 

The  condition  of  (he  recogni;5anc^s  was  "to  appear 
"  at  the  next  Assizes  and  efcneral  gaol-delivery 
**  for  the  county  of  Surrey ^ 


SuLYARO  versus  Harris. 

^I^HIS  case  was  a  point  of  praclici\  about  delivering  a  Declaration by 
•*-    dechraiion  by  the  by,  ihe  by  may  be 

It  was  a  suit  by  bill,  against  jH^arm,   by  /zro  persons,  dtlivtTcdby 
named    Sulyard,     Jlarrh   was   served   with   a  common  puintift^hen 
process,  not  requiring  special  bail.     He  appeared  at  the  tlic  difcnda&t 
return  of  the  process  and  filed  common  bail.     The  next  w.jn  Court  by 
day,  Edward  Suiyard  aloncy  one  of  the  two  plaiutifis,     '  * 
without  his  companion,  delivered  a  declaration  by  the  hvy 
against  the  defendiint.     And  the  defendant  obtained  Mr. 
Justice  Ffl/ej's  order  io  stay  proceedings. 

Sir"  Fletcher  Norton  arguen  on  behalf  of  the  defendant. 
He  said,  all  process  must  be  scrvid.  Now  here  is  7id 
service  of  process  at  the  suit  of  Edward  Suiyard tXone. 

If  th«  appearance  had  been  entered  by  the  plaintiff  ^s 
attorney,  under  the  Statute,  it  had  related  only  to  plain- 
tiff and  defendant  in  that  suit. 

Here  the  defendant  appeared  himself:  and  he*  shall  hot 
be  in  a  zcorse  case,  for  doing  so.  Yet  he  would  be  sO| 
if  all  mankind  might  deliver  a  declaration  against  him. 

There  is  a  great  difference  between  being  in  actual 
custody  of  the  marslial  :  nnd  Vrhat  is  only  /ege;/ custody. 
In  the  latter  case,  none  bul  that  some  plaintiff  can  declare* 
against  him. 
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\niht  case  of  Heeks  et  V±\  tfertus  Robinsy  TVw.  10. 
C7. 8.  {7.  B.  1  Bamef  845.  in  1st  «idition  ;  837.  in  4to. 
edition ;  it  Vtm  held  <^  that  a  plaintiflf can  not  declare  by 
*^  the  hj,  joined mih  hh  wife  or  any  other  person :"  and 
the  proceedings  on  the  declaration  by  the  by  were  stayed ; 
therD  beinff  no  process  to  warrant  it. 

The  rukJ  Of  this  court,  M.  10.  G.9.  1736.  is,  that 
where  die  plaintiff  files  common  bail  for  the  defendant, 
pursuant  to  the  Act  of  18  Cr.  1.  c.  29.  ^1.  the  defendant 
IS  not  in  court,  as  io  any  other  person's  suit,  but  only 
that  of  the  plaintiff  who  has  so  filed  common  bail  for 
Jiim. 

Here,  the  defendant  is  it  volunteer  in  appearing : 
there,  he  is  forced  into  court. 

When  lie  <K)tties  toluniaf  lly  into  cotirt^  he  can  not  have 
a  declaration  by  the  by  fitcd^  against  him  bt  ft  Hranger, 
And  here^  the  plaintiff  is  a  stranger  to  the  first  suit. 

Mr.  Barnt^^  tontra — I'he  note  of  the  case  cited  on  the 
other  side  is  in  iK>int  for  us.     It  was  allowed  to  be  the 


that  is  the  present  case.  Here  the  plaintiff  is  not  a 
stranger  to  tne  process  ;  but  one  of  the  two  persons  who 
brought  the  latitat. 

By  jL%'s  Practical  Register  409  Sf  413.  «  If  one  be 
^^  in  the  castody  of  the  marshal,  any  one  tnay  deliver  a 
^^  declaration  against  himde  bene  esse,*^ 

Lord  MANsi^ttLn— I  consider  the  plaintiff  ai  a 
Strtrnger^  in  the  same  light  that  Sir  Fletthtr  Norton  ha£ 
^(ed  him :  but  the  defendant  was  in  c^ti^  by  having 
Hied  Bail  in  the  former  action. 

Mr.  Junice  YAtES— The  ciist6dy  6f  th6  tnarshd  i$ 
the  foflndation  of  thid  c6urt's  jurl^tctkm  :  ^han  a  de- 
fendant is  in  custody  of  the  marshal,  be  is  (hen  present 
in  court.  But  this  man  was  n<yt  in  actual  cust^y  of  the 
tfiAfshal. 

The  MAstfiR  (Ktr.  Otten§)  reported  the  practice  t^ 
b4r  <*  that  where  the  ptoceedfhg  is  by  biltj  it  a  defendant 
^  b  in  C6urt,  eith^  by  being  in  aauat  custody  of  tlie 
^*  maYs&al,  or  by  a  vbtuntary  appear anUfxiknypUiniU^^i 
<<  auk,  any  other  plaintiff  is  At  liberty  to  deliver  a  decfo- 

<^  ration  1^  the  by  against  hfm,  Mhin  the  sAtne  term 
^  trhertftn  (he  xftii  ivto  returnable.'^ 

lord  Itf  ANSFiCLD  asled  if  the  other  ofHcers  of  (he 
Man  were  of  the  same  opinion :  and  on  theb  codl^tbg 

Pit  Cvk\ 
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The  RcLB  was  made  absolute,  for  discharging^  the        1768. 
Judge's  order. 

The  End  of  Hilary  Term  1768,  8  G.  3. 


ADDENDUM  to  this  TERM. 

Note — The  name  of  the  case  mentioned  to  be  adjudged  rg  c  r^,  ak 
in  the  Exchequer  (ante  J  p.  917 1.)  "was  Christopher  against  413,  i^gee 
Christopher  and  others^  upon  the  will  of  Daniel  Chrislo*   l>ong.  as  37, 
pher  ;  who  had  made  a  will  in  the  time  of  a  former  wife,   y^^i^i'  ^* 
who  died  without  issue ;  and  he  married  a  second  wife,      ^*      '-' 
br  whom  he  had  issue,  the  plaintiff  in  the  Exchequer, 
The  decree  was  made  on  Saturday  6th  July  1771.     The 
court  declare  therein,  ^Hhat  the  testator's  second  marriage, 
^<  and  hcecing  issue  by  that  marriage,  is  a  total  rexocation 
*^  of  the  aforesaid  will  made  by  th«  said  Daniel  Christo-* 
*'  pher  in  1757;"  and .  thereupon  order  adjudge  and 
decree  ^^  that  the  said  plaintiff  is  well  intitled  to  the  said 
"  several  real  estates  the  said  Daniel  Christopher  diccj 
^'  seised  of." 
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Vednesdiy, 

toth  April 

1768. 

New  Marshal 

oftheKiDx*s 

Bendi  prison. 


[See  Hardf 

ISO,  4S6, 
Nortli's  life  of 
Lord  Gnilford, 
)85,  3,  Burr. 
1289.J 

•Sect  2. 


t  Sect.  5. 


[  2184  ] 


nnHE  late  maiishal  haying  died  in  the  vacation,  a  now 
-■  one  was,  this  day,  sworn  in;  who  was  appointed  by 
the  crozcTij  pursuant  to  the  statute  of  27  G.  2.  c.  17. 
made  **  for  revesting  in  the  crown  the  power  of  appoint- 
"  in^  the  marshal  of  the  Marshalsea  of  the   Court   of 

King's   Bench ;  and  for  the  better  regulation   of  that 

office,  and  of  the  inferior  offices  thereunto  belonging; 

and  for  rebuilding  the  King's  Bench  Prison." 

Before  this  time,  the  appointment  had  been  in  private 
persons.  See  the  preamble  of  this  statute  ;  which  recites 
a  grant  of  King  James  the  first  to  a  private  gentleman,  his 
heirs  and  assigns,  and  ail  the  mesne  conveyances  and 
mortgages  of  this  office  :  after  payment  of  a  composition 
for  which  mortgage-monies  and  interest,  the  Act  *  revests 
in  the  crown  i\  e  site  of  the  prison  and  the  power  of  grant- 
ing the  custody  of  it,  and  the  office  of  marshal ;  to  re- 
main for  ever  thereafter  unalienable. 

Mr.  Ashton^  who  had  been  $worn  in  upon  the  21gt  of 
May  1747,  on  the  death  of  Mr.  Richard  Mullens^  was 
thereby  tontinvcd  in  his  office*. 

f)n  >\ hose  decease,  tlie  king  now  appointed  Benjaimu 
Thoipas  Esq.  to  succeed  hini. 

This  appointment  was  by  Sign- Manual^  count<jrsigned 
by  Lord  IVei/mouth^  secretary  of  State  :  which  recited 
the  vacancy  of  the  office,  by  the  death  of  Mr.  Ashton  ; 
and  that  by  the  act  of  27  G.  2.  it  is  in  the  nomination 
and  appointment  of  the  crown,  by  letters  patent  or  sign- 
Manual  ;  and  the  importance  of  it  to  the  suitors  and  pri- 
soners; and  that  Lord  Mansfield,  Lord  Chief  Justice 
of  the  King's  Bench  had  recommended  Mr.  Thomas^ 
as  a  person  fit  and  every  way  qualified  to  execute  it. 
Whereupon  the  king  nominates  constitutes  and  appoints 
liim  to  be  marshal  of  the  Marshalsea  of  this  court ;  and 
grants  to  him  the  said  office,  and  all  fccs^  perquibileS| 
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profits,  po\Ters,  privilc^s  nnA  aJvanlafi^es  thereto  be-        1768. 

loiigin«;,  together  with  the  custoily  of  the  said  prison  aiid 

the  prisoners  thereto  committed;  to  have  excrcisi*  ami     mar«uaIi 

enjoj,  so  long  as  he  shati  behave  zc(U  in  it^  and  shuil  be     of  b,  R. 

resideai  in  the  said   prison  or  within  the  rules  thereof*. 

Dated  at   St.  James\  23d  March   17(>8,  jlnm   Jiegni 

octavo. 

Noti" — The  fifth  section  is  express,  "  that  the  Grantee 
^'  shall  have  hold  and  enjoy  tor  and  during  so  long 
'^  time  as  he  shall  behave  himself  well  in  his  office, 
'^  and  shall  be  residejit  in  tiie  said  prison  or  within  the 
*^  rides  thereof,  and  no  longer :  and  ail  grants  of  the  said 
<'  office  shall  be  made  accordingly  %  or,  otherwise^  shall 
«  be  void." 

Mr.  Thomas  had  before  In^en  sworn  in  at  Lord  Mans- 
FicLD^s  house,  upon  the  25th  of  March. 

He  took  the  oath  of  office  on  his  hiees^  both  then  and 
now. 

The  oath  of  office  was  as  follows — 
''  Yon  shall  swear,  that  during  the  time  that  you  shall 
'*  exercise  the  office  of  nvirshul  of  the  Marshalsea  of  our 
*^  Sovereign  Lord  the  King,  of  this  court,  you  shall 
'^  well  and  truly,  in  all  respects,  to  the  uttermost  of  your 
^  power  and  knowledge,  use  exercise  and  Ix^have  your- 
**  self  in  the  same  office  ;  you  shall  increase  no  fees,  but 
^^  shall  content  yourself  with  the  ancient  fees  of  the  court, 
**  belonging  to  your  office ;  and  in  all  things  thut  do  or 
^  shall  appertain  to  the  duty  of  your  place,  in  execution 
*^  of  your  S'lid  office,  you  shall  truly  and  honestly  demean 
"  you  I  self, 

''  So  help  you  GOD." 


Rex  versus  Inhabitants  of  Gainshoroush.  Saiorflar,  sri 

April  iTda. 

Sec  this  case  at  large ^  and  also  ahrid^ed^  \n  the  Quarto- 
Cdition  of  my  SeTTLEMENT-CAsts,  No.  189.  Page 
686. 


[2185  ] 
Ex  Parte  Prisoners  in  the  Custody  of  the  Marshal.       General  order 

"  oil  uppoint* 
went  ofnew 

rilHE  prisoners  who  had  given  security  to  the  *  late  Mareiiai. 
•■-    Marshal,  applied  by  petition  for  the  directions  of  1  ^'^JIJ)*' 
the  Court  with  regard  to  their  giving  fresh  secaritf/. 

Kg 
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im^ 


[  2486  ] 


Per  Cuk\ — Let  the  Petitioners  be  at  liberty  to  give 
a  new  security  to  the  present  Mi^rshal. 

Mr.  SoUcUor  Ocnercd  took  this  opportunity  of  men- 
tioning, ^^  that  the  security  given  by  the  Tip^tavcs  was 
too  fi/(/p."  It  is  only  jB30O  each :  wliereas  they  mav 
happen  to  have  the  custody  of  prisouera  charged  ^ith 
jB  10,000  and  they  are,  by  27  G.  2.  e.  17.  sect.  10.  to^ive 
such  security  as  the  Qourl  shaU  direct. 

But  TttE  Court  observed  that  the  tipstaves  held  their 
places,  at  present,  for  their  Arf*  (thoudi  liable  indeed 
^o  amotion  upon  misbehaviour  ;)  and  had  jpt/rc^o^e^  them 
before  the  making  of  this  Act :  and  therefore  it  would  be 
too  ha»d  upon  tlie  prtsent  posfesnors  of  these  offices,  to 
require  t^  greater  security  than  had  been  usual. 

.The  Court,  at  the  same  time,  made  t?ic  general 
order  alw^s,  or  at  least  usual^,  nvide  upon  the  appoint- 
ment of  a  new  marshal. 

Mr.  Owem^  Seco0|[]ary  of  thi^  King's  I^nch  Office, 
vead  sQinfi  old  sales  of  this  kind. :  'viz.*  Ow  i««  4 
Jac,.  3.  on  the  sqcccs^ioi\  of  PkUpot ;  and  another 
in  j^.  .11.  G.  1.  The  former  ru^i — ^'  Qd*.  capiat 
iii,ctt6l(Q^i<l9\&uaia  oimfiH  pirisonar'  qui  sumt  ad 
largiu^^  extra  pi^i«oQam  f'  and^  '^  Qd'  capiat  in 
ousted'  «iva^q  om^^^  prisonar'  qw  sujit  in  regu- 
*^  Iv^:"  tlie latter — '^Qd' recapintfOinn^&prifionar' 
f^  qui  fi^c^runt  escap."  ^  prispi^'  l^i^'  et  non  kgi-^ 
^^  tim6  eflRonesetur  ^  prison'  prcd' ;  et  duqai  eos. 
^'  inp^iciaiwn  pcedicti." 

Lord  Mansfield  ordered  a  like  rule  tp  be  drawn  up 
now  ir  which,  on  deliberation,  was  thus  settled — it 
is  ordered  that  Benjamin  Thomasj  Esq.  the  present 
marsb€4^of  the  Ma^shalsea  of  tW  court  do  take 
into  his  custody  all  the  prisoners  who  are  at  large 
^vi.tho^t  the  walls  qf  the  prison  of  the  said  Court ; 
and  also  all  prisoners  who  have  escaped  and  .ire 
not  la^vfully  dischftri;ed  out  of  the  said  prison ;  aud. 
bring  them  into  the  pri^<on,aforesaid. 

On  the  motion  of  Mr.  SomcitorGeneraj*. 


i6 


WedTSffday. 
^rtii^  April 
1768. 


Rex  versus  Doctor  Askew  ot  al'.     Censors  of  the 

CoUc^.  of  Pbysiciani^i. 


Ct^r of  the  TT,  would  roquire a^wWMBj tohgive^a  fulland particular 

LirS«of  ^'^^^'^of:  lb^8  longkcontest.between  tl>ef  fellows  and  tlm 

theCciiege'of  licenlfatfs,;  \9M9h   was  litigMud,  wilb;  grqat  ^^pir»t  aud* 

Physiciiiiis. 
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eagetHcts  between  ^tenil  very  learned  and  respectable        1768. 

gentlemen  of  the  fkoulty,  on  both  sides.    It  must  not 

therefor^  be  attempted,  within  the  compass  of  a  coilcc«>  Uraskew's 

tion,  already  perhaps  too  faulty  in  this  respect ;  as  beings,        casb. 

in  dUuiy  instanced,  mote  minute  and  circumstantial  thail 

fiiay  appeal-  absolutely  necessary,  or  at  all  agreeable  to 

some  readers. 

The  substance  of  it,  however,  ought  not  to  be  omitted  t 
trhich  was  as  follows. 

A  rule  had  been  obtained^  upon  the  application  of  Dr;  [See  i  Dora. 
lAtthy  for  the  College  of  Physicians  to  shew  cause  why  f^gN^^P* 
a  mandamus  should  not  Issue,  directed  to  them,  command^ 
iiig  them  to  admit  John  Letch  doctor  of  physic,  to  be  a 
faember  of  the  college. 

This  rule  was  made  upon  the  whole  body  of  the  col- 
lege or  commimity  of  the  faculty  of  physic  of  the  city  of 
Lmdon ;  and  also  upon  the  president  and  censors  of  th6 
told  'college. 

On  Th7trsda7/^i\!i  May  17G7,  Mr.  lorAe  shewed  causd 
Against  this  rule  ;  and  Sir  Flelchtr  Norton  argued  iu  sup- 
port of  it. 

The  short  state  of  the  material  facts,  with  respect  td 
this  mandamus,  was — That  Dr.  Letch^  who  practised  as 
a  mar!-mi(h\  ifif,  was  summoned  by  the  college,  to  b^ 
examined.  He  thcrcnpon  crtnie  in ;  and  was  examined 
thrice  at  the  comilin  minora  :  and  after  the  third  of  those 
examinations,  he  t\as  there  baUottod  for,  ••*  whether  hd 
"  should  be  approTcd  of  h/  them,  or  iiol.*'  A  dispute 
arose  upon  this  ballot.  The  majorUj/ of  the  number  of 
balls  appeared  to  be  fof  approving  hini :  but  one  of  the* 
censors  declared  "that  he  had  by  mistalce,  put  in  his 
**  ball  FOR  approbufion ;  which  he  meant  and  intended 
"  to  be  ACAiNsrapprovinghim."  It  was  proposed  "to 
**  ballot  over  again."  But  the  president  considered  and 
*•  declared  this  to  be  an  approbation  by  a  wrt/on/y  o/ro/e5  f  21S7  1 
oh' the  ballot.  On  Dr.  I^elch^s  being  proposed  to  the 
comitia  juajora^  nineteen  to  three  of  the  members  present 
Were  against  putting  the  college-seal  to  his  letters  testi- 
monial :  and  he  was  informed  "  that  he  ><as  not 
'  elected:' 

His  counsel  insisted,  that  having  been  returned  snffi- 
ciefnt  by  the  comitia  minora,  he  had  thereby  acquired  an 
inchoate  right  to  admission  ;  which  the  court  would  en- 
force the  corttpletion  of,  by  Mandamus. 

In  this  argument,  the  charter  of  the  college  appeared 
i6  bedr  dattf  ori  QM  September  \0  U.S.  (1318.)  And 
the  following  Statutes  were  mentioned;  3H.S.  c.  11. 
and  It'Sf  15  H.  8.  c.  5.  And  some  By-laws  or  Statutes 
of  the  college  :  particularly,  caput  octavum,  "  decomitih 
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1768.  mnjiTihus^^^  and  caput  decimum  quartum.  The  former 
says — **  Comitia  vocamas  con^ros^tiones  illasct  honestas, 
dr.asreVb  "  quas  ut  praesidens  et  collegium  sive  coramiinitas  ct 
CA«E.  **  eorum  successores  de  Seipsis  h^bcant,  Rex  Henrkus 
*'  concessit.  Ordinnria  auferasive  stata  comitia,  majora 
•^  diccnda,  quater  anno  celebrenterj  &c.  In  Comitiis 
^*  majorihus  fiant  election es  et  admissiones  ^ocioriim, 
^*  candidatomm  et  permissorum.  Quod  vero  ad  candi- 
^'  datorum  et  permissonim  exaniinaf  iones  attincf ,  Eae  fieri 
*'  possint  vel  in  majorilnis  comitiis,  vel  in  minoribus  et 
^^  censoriis,  pro  nrbitrio  prarsidentis  aut  proprassidentis 
**  et  censorum,  aut  eorum  partis  majoris.'^  The  caput 
*^  decimum  quartum  (de  examinationum  et  admissionum 
^^  forma)  enacts — "  antequam  qnispiam  aut  in  Candida^ 
*'  torum  ordinem,  aut  ad  medicines  facultatem  in  urbe 
^'  Londino  et  per  septem  miliaria  in  circuitu  ejusdem  cx- 
'^  ercendam  aamittendus  proponatur,  examinelur  in  tribus 
**  comitiU^  sive  majoribus  sive  minoribus,  pro  arbitrio 
^^  priesidentis  au(  propriesidentis  et  censorum,  aut  eorum 
**  majoris  partis,  &c.  omnes  hae  examinationes  fieri  i>os- 
**  sunt  in  comitiis  minorihits  sive  censoriis,  a  pra^sidente 
^^  aut  proprsKsidente,  et  quatuor  censoribtts  ;  aut(unoex 
^^  censoribus  absente)  k  praesidente  aut  proprccsidente, 
**  f ribus  censoribus,  et  absentis  ccnsoris  vicario.  Liceat 
*'  tamen  cuilibet  socioy  pro  arbitrio,  disputarc  et  pericu* 
^'  lum  facere  quantum  examinandus  in  Ke  Medicd  vaUat. 
^'  Qui  ad  hunc  modum  cxaminatus,  et  a  Pnesidente  aut 
**  propraesidente  et  censoribus  aut  eorura  majori  parte 
^^  ^suffragiis  per  pilas  occulte  acceptis)  approbatus  fuerit, 
^^  \n  com\i\h  majoribus  proximo  msequenlibusy  siquidem 
^^  commode  fieri  poterit,  sin  minus  in  comitiis  quibusli' 
^^  bet  majoribus^  sive  ordinariis  sive  (jxtraordinariis,  a 
^^  praesidente  aut  propriesidente  pboponatur  in  candi^* 
^^  datorum  ordinem  vel  permissorum  numerum  admit- 
'*  TENDus  :  et  SI  electus  fueritf  peinctis  iis  ab  ipso  quas 
^^  per  Statuta  nostra  requiruntur,    quam  primum  ad- 

*'    MITTATUR." 

[  2188  3  Home  cases  were  also  cited  in  the  course  of  the  argU" 
ment  :  the  case  of  corporations,  in  4  Co.  77.  b.  78  /i. 
Dr.  Boriham's  cnsc,  in  8  Co,  1 14  to  121.  Dr.  GoddarcTs 
case,  in  I  Lev.  19.  1  Siderf.  09.  and  1  AV^.  75,  84.  S.C. 
upon  a  mandamus  to  tiie  college,  to  restore  him.  Dr. 
Groetrvell's  case,  in  Carlkew  491 .  i  Salk.  144,  200,  263. 
3  Sa/fc.  265.  12  Mod.  1 19.  and  Holt  184.  and  Dr.  Scorn* 
bergh^s  case. 

The  next  day,  tlie  argument  was  continued ;  by  Mr. 
Ashurst  and  mv.Dunningj  for  the  college;  and  Mr. 
Morion^  Serjeant  Gljnn^  and  Mr.  Wallace^  for  Dr. 
Letch. 


Easter  Term  8  Geo.  3.  B.  R.  2189 

Lon!  Mansfiec.d  said,  he  had  no  doubt  what  ou<^ht        1768. 
to  be  done  :  and  therefore  he  would  not  keep  the  gentle- 
men of  the  faculty  any  lonj^r  •'!  su-i>ence.  DR. askew*! 

The  Counsel  for  1  ho  coll  jr*   'lave -uhniHed  fhe./VrfVrf/f.        case. 
iion  of  this  court  I  and  ihey  i^rtainlj  have  jurisilicHon 
over  corporate  hodioi>,  to  see  that  they  act  agreeably  to 
the  end  of  their  institution. 

There  is  no  doubt  that  where  a  party,  who  has  a  righf^ 
has  no  other  specific  legal  remedy,  the  c(»urt  will  assist 
him  by  issuing  this  prerogative  writ  in  order  to  his  obtain^ 
ing  such  right. 

There  can  be  aslittle  doubt,  that  the  college  arc  oblie^ed^  •v.  ante, 
in  conformity  to  the  trust  and  confidence  placed  in  them  khsa:  1^66, 
by  the  crown  and  the  public,  to  ndmU  ail  that  are  fU  ;  ^^*  *'!*! 
and  to  reject  a// that  are  unfit.     For  under  the  reason  and         ' 
spirit  and  true  construction  of  this  charter  and  this  Act 
of  Parliament,  No  Person  oxight  to  he  suffered  to  practise 
physic,  hut  such  only  as  have  skill  and  ability,  and  have 
diligently  applied  themselves  to  the  study,  and  are  well 
grounded  in  the  knowledge  of  it :  and,  on  the  other  hand, 
fltf  persons  who  are  so  r/uali fieri ,  and  have  bestowed  their 
time  and  money   and  labour,  in  the  proper  studies  that 
tend  to  such  qualifications,  have  a  right  to  Ix;  admitted 
to  exercise  and  practise  their  profession.     And  the  pubiic 
"have  also  a  right  to  the  assistance  of  such  a  person,  who 
has  by  his  laboiir  and  studies  rendered  himself  capable 
of  serving  the  public  by  giving  them  projx^r  advice  and 
directions. 

It  is  true,  that  the  judgment  and  discretion  o( determine 
ing  upon  this  skill,  ability,  learning,  an  J  sufficiency  to 
exercise  and  practise  this  profession  is  trusted  to  the  col* 
lege  of  physicians  :  and  this  court  will  not  take  it  from 
them,  nor  interrupt  them  in  the ///£e  and  proper  exercise 
of  it.  But  their  conduct  in  the  exercise  of  this  trust  [  2189  ] 
thus  committed  to  them  ought  to  be  fair^  candid^  and 
unprejudiced;  not  arbilrarj/^  capricious^  or  biassed/  much 
less,  warped  by  resent menty  or  personal  disiiice. 

Cases  indeed  niaj/  happen,  where  the  rejection  may  be 
founded  upon  other  grounds  than  insufficiency  in  point 
of  skill  and  ability  or  knowledge:  it  is  possible,  that 
other  causes  of  rejection  may  occur ;  as  badness  of  morals j 
for  instance. 

But  in  the  present  case,  they  seem  to  have  acted  with 
candour  and  caution,  ^me  of  the  gentlemen  even  make 
oath  of  their  reasons  against  admitting  this  candidate  for 
a  licence.  Objections  to  persons  applying  ior  licences  to 
practise  physic,  may  be  grounded  on  a  variety  of  reasons : 
and  the  Court  are  to  judge  of  such  objections  and  the 
reasons  of  them.     If  they  are  insufficient,  the  Court  may 
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grant  a  Maodamas.  If  thoy  should  refuse  to  i^xamine 
the  candidate  at  all ;  the  Court  would  oblige  them  to  do 
it.  Iri  a  manuscript  book  of  reports  which  I  have  seen, 
the  reporter  cites  (in  reporting  Ur«  Bonham^s  Case)  a 
Mandamus  in  the  tikne  of  Edw.  3  directed  to  the  Uuiver- 
sitj  of  Oxfordj  ^onuQaading  them  to  restore  a  man  that . 
was  bannitus  :  which  shews  both  the  atdiquity  and  extent 
of  this  rejQDiedy  bv  Mandamus.  Qi^t  the  Court  ought  to 
be  satisfied  that  they  have  grotrndUi  grant  a  mandmamus : 
it  is  not  a  writ  that  13  to  issue  of  coursey  or  to  be  granted 
merely  for  asking. 

The  question  therefore  is,  "  Whether  here  is  a  proper 
<^  md  sufficient  groi^nd  for  our  granting  a  Mandamus." 
Consider,  then,  what  are  the  grounds  of  this  appli- 
cation. 

First — Dr.  Letck  can't  dispute  these  by-laws.  This 
point  IS  not  open  to  him.  For,  xdUiQut  themy  he  has  no 
ground  io  stand  upon  :  he  has  never  been  examined  by 
the  body  at  lar^e.  Therefore  he  is  under  a  necessity, 
upon  this  application,  of  allowing  the  by-laws  to  be 
good. 

The  question  then  will  be,  ^^  whether  the  power  is  de- 
^*  VOLVBO  on  the  president  and  four  censors  ;  or  uemaiks 
^^  y>ilh  thebodj/  at  targe.'^ 

I  am  clear,  that  the  power  remains  with  the  bodj/ ; 
and  that  the  examination  by  the  president  and  four  cen- 
sors is  only  preparatorj/j  and  for  the  ease  of  the  body  at 
large. 

There  are  various  instances  of  delegations  of  a  like  kind. 
Bishops  refer  examinations  of  cler^men  to  their 
chaplains:  so  Universities  refer  examinations  to  select 
parts  of  their  bodies.  But  the  dernier  determination  is 
in.  the  body  at  large. 

These  censorsj,  to  whom  this  examination  is  referred, 
take  an  oath,  ^f  not  to  approve  of  unfit  persons,  or  reject 
such  as  are  *'fit." 

The  usage  has  been,  to  refer  the  examination  of  the 
person  applying  for  a  licence,  to  the  comitia  minora^  as 
more  easy,  and  more  convenient  to  be  executed  by  a  small 
than  by  a  large  numbei;of  examiners.  But  every  fellow 
has  notice  of  it,  and  ma/y  examine  and  argue  with  the 
candidate ;  tliough  he  ha»s  no  vote  at  these  comitia  minora : 
so  that  every  fellow  has  an  opportunity  of  informing  him- 
self and  satisfying  his  own  judgment  concerning  tuc  suf- 
ficiency of  the  candidate.  The  comitia  minoia  have  no 
power,  upon  their  approbation,  to  admit  the  candidate  : 
they  have  only  power  to  approve.  If  they  do  approve, 
then  the  person  so  approved  of  by  them  is  to  be  after^ 
rvards  proposed  to  the  comitia  majoroy  for  election  :  and 
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if,  upon  beio^  so  proposed^  he  shall  be  elected,  that  he  is       1768. 
to  be  admitted. 

Supposing  the  camiiia  mqjora  to  execute  their  power  be.askew's 
€amipiljfy  (taking  this  word  in  a  large  sense ;)  and  that       casb. 
t)ie^  should  refuse  to  admit  a  person  who  had  been  ex- 
amined,  approved,    and   regularly  proposed  to  them, 
without  bemg  able  to  deny  his  fitness  ;  thia  Court  ought 
indeed,  in  such  a  Case,  to  interpose. 

But  that  is  not  pretendeil  or  even  hinted  to  be  the  pre- 
sent Case,  with  respect  either  to  the  comitia  mqjora^  or 
the  amiiiia  minora.  Dr.  Letch  charges  them  with  nothing 
of  this  kind,  nor  with  any  thing  (o  which  it  is  requisite 
for  them  to  give  an  answer  :  his  counsel  rely  on  the 
usage. 

Tne  question  therefore  is,  ^^  whether  the  comtia  ma" 
*'  jirt'c  have  acted  corruptly.'*'* 

Now,  they  have  only  referred  him  to  a  second  cxamu 
nation^  in  future :  they  have  not  absolutely  rejected 
him. 

At  the  comitia  minoraj  there  were  throe  who  in  truth 
meant  and  intended  to  ballot  against  Dr.  Ltlch,  though 
one  of  them  made  a  mistake  and  ballotted  for  him  ;  which 
mistake  was  declared  and  taken  notice  of,  at  the  verv 
time ;  and  it  was  proposed  to  ballot  over  again :  and 
this  was  disclosed  to  the  comitia  majora. 

This  fact  (of  a  mistake  in  the  ballot  for  approbation) 
being  disclosed  to  the  comitia  majora^  was  it  not  extremely 
reasonable  for  them  to  refer  the  candidate  to  a /wr/Zifr  [  2191  j 
examination?  I  see  no  injustice  in  this.  The  intention  of 
the  tvallot  was  that  he  should  be  reported  unfit :  and  two 
of  the  censors  now  swear  "  that  they  thought  him  so.^^ 

I  am  satisfied,  that  the  comitia  majora  had  the  power 
of  rejecting  him  :  and  it  does  not  by  any  means  appear, 
that  they  have  acted  upon  improper  grounds,  or  arbi* 
trarily  aad  capriciously. 

Here  is  no  ground  laid  for  den^anding  a  Mandamus. 

His  lordship  concluded  with  a  recommendation  to  the 
college,  to  settle  all  other  matters  amongst  themselves 
without  coming  to  this  Court :  at  the  same  time  intima- 
ting to  them  a  caution  against  narrowing  their  grounds  of 
admission  so  much,  that  if  even  a  Boerhaave  should  be 
resilient  here,  he  could  not  be  admitted  into  their  fel- 
lowship. 

Mr.  Justice  Yates  thought  that  Dr.  Letch  might  more 

Eroperly  have  applied  tor  a  Mandamus  requiring  the. Col- 
ge  to  grant  him  a  licence  to  practise  within  London  and 
seven  miles  of  i,t.  However,  if  he  had  laid  a  sufficient 
ground  for  his  present  application,  and  shewn  the  court 
^^  that  b^  had  a  right  to  be  a  member  of  the  College,'' 
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1768.       tlic  Conrt  ought  to  grant  him  a  Mandamus^  to  enable  hint 
to  obtain  that  right  *y  if  he  had  no  other  legal  method 
l)R.ASKEw*s  of  coming  at  it. 

cAse..  But  he  has  not  laid  a  sufficient  ground  for  this  appli- 

•V.  ante,  cation  :  he  has  not  shewn  that  he  has  a  right  to  be  ad- 

and^iisg^*  niitted  a  wiffmftcr  of  the  college.  And  we  ought  not  to 
1660,  [and  issuc  a  Mandamus  requiring  the  college  to  admit  him  a 
J188.]  member ;  unless  he  first  shews  us,   **  that  he  has  a  right 

^*  to  such  admission. 

No  man  can  now  practise  physic,  until  he  shall  have 
been  e.tamined  and  approved  of,  projMised,  elected,  and 
admitted.  He  can't  be  a  member  of  the  colteo;e^  till  all 
these  requisites  shall  have  been  completed  in  him. 

This  gentleman  has  been  examined,  it  is  true,  by  the 

S>resident  and  four  censors  ;  and  their  ballol  was  in  his 
avour,  three  to  two,  as  to  their  approbation :  but  one  of 
them  declared,  at  the  time,  "  that  lie  meant  and  intended 
"  his  ballot  to  have  been  in  "  disapprobation ^  The 
president,  however,  considered  him  as  approved  by  the 
majority. 

But  the  determination  of  the  comiiia  minora  is  770t 

FINAL :    the  conseqiiencc  of  their  approbation   is  only 

f  2192  3     *<•  that  he  is  to  be  afterwards  proposed  to  the  comifia  ma^ 

**  jora^  for  election  ;  and  if  they  elect  him^  then  he  is  to 

"  be  admitted." 

The  Trust  was  placed  in  the  zchole  body.  The  col- 
lege could  not  delegate  this  trust  placed  in  the  whole 
body,  to  this  select  part  the  comitia  minora^  to  as  to  make 
their  opinion  final:  but  it  was  lawful  for  the  college  to 
delegate  to  them  this  power  of  preparatory  examination ; 
reserving  to  the  whole  body  the  right  of 7?wa/ judgment  and 
determination.  Neither  have  tlie  college  in  met  delegated 
the  final  judgment  to  the  comitia  minora :  they  are  only 
to  examine  and  approve.  The  candidate,  if  he  meets 
with  their  approbation,  must  still  be  proposed  to  the  ror- 
miita  majora  ;  and  is  to  be  elected  by  thern^  So  that  it  Is 
the  comitia  majora,  who  are  to  judge  and  to  elect :  theirs 
is  the  final  determination. 

The  mistake  in  the  ballot  at  the  comitia  minora  might  be 
a  ground  for  the  comitia  majora  to  judge  "  that  the 
"  doctor  had  iro/ satisfied  the  president  and  censors  of  his 
•^  sufficiency  to  practise  physic  :"  for  though  according 
to  the  strict  letter  the  ballot  might  be  said  to  have  pro>> 
nounced  him  sufficient,  yet  the  majority  of  those  who 
balloteil,  thought  and  even  declared  otherwise. 

Upon  the  whole ;  as  Dr.  Letch  has  laid  before  us  no 

froundfox  a  Mandamus^  there  is  no  reason  for  us  to  grant 
im  one. 
Mr*  Jusiioe  Aston — ^Tbe  question  is,  **  whether -Dr- 
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r 

*<  Letch  has  laid  a  sufficient  ground  for  asking  a  Manda-        1768. 

*^  tons  requiring  the  College  of  Physicians    to   admit 

*«  him  a  member  of  it."  dr.askew^s 

I  agree  with  my  brother  Yates,  ^<  that  be  should        case'. 
*^  ratlier  have  applied  for  a  Mandamus  requiring  the 
^^  college  to  grant  him  a  licence  to  practise  physic  within 
*^  Ijondon  and  seven  miles  of  it,  than  for  a  Af  andamus  to 
**  admit  him  a  member.'*^ 

No  particular  method  of  admission  is  specified^  either 
in  the  charter  or  in  the  Statute.  The  college  have  there- 
fore instituted  a  method ;  the  method  which  has  been  now 
disclosed  to  us.  And  they  have  done  right :  it  is  a  good 
and  proper  one.  The  examination  of  the  candidate,  by 
the  comitia  mworoy  is  part  of  it :  but  their  opinion  is  fioi 
final.     The  final  determination  is  in  the  comitia  majora. 

Ey  the  14th  8f  \b  U,.S.  c.  5*.  it  is  enacted  "  that  the  •  scct  penult'. 
*^  sit  persons  named  in  the  letters  patent,  as  princii>als 
^'  and  tirst  named  of  the  said  commonalty  and  fellowship, 
<<  choosing  to  them  txco  more  of  the  said  commonalhj^  l>e 
"  called  elects;  and  that  the  same  elects  yearly  choose  [  2193  ] 
"  one  of  them  to  be  president  of  the  said  commonalty  ; 
*^  and  as  oft  as  any  of  the  rooms  and  places  of  the  same 
^^  elects  shall  fortune  to  be  void  by  death  or  othcr- 
^^  wise,  then  the  supervivors  of  the  same  elects  shall 
^^  choose,  name,  and  admit  one  or  more,  as  need  shall 
'^  require,  of  the  most  cunning  and  expert  men  of  and 
"  in  the  said  faculty  in  London^  to  supply  the  said  room 
*f  and  number  of  eight  persons  :  so  that  he  or  they  that 
**  shall  be  so  chosen,  be  first  by  the  said  supervivors  strictly 
*'  examined,  after  a  form  devised  by  the  said  elects ; 
"  and  also,  by  the  same  supervivors  approved."  This 
nhews,  that  the  makers  of  tLc  Act  of  Parliament  looked 
upon  those  of  the  faculty  who  resided  in  London^  to  be 
members  of  the  college. 

The  power  delegated  to  the  comitia  minora  is  *^  to  fx- 
**  aminCy  and  to  judge  upon  the  sufficiency  of  the  person 
**  whom  they  have  examined  ;  and  they  are  upon  oath^to 
*^  act  impartially  therein  :"  but  their  opinion  and  judgr 
ment  are  not  final.  The  election  is  not  any  part  of  their 
power :  it  is  in  the  comitia  majora. 

If  the  person  examined  by  them  had  been  approved. 

f proposed,  and  elected ;  then,  indeed,  a  Mandamus  would 
ie  :  and  so  it  would,   if  the  college  should  refuse  to  ex- 
amine the  candidate  at  all. 

But  there  are  none  of  these  circumstances  in  Dr.  Letcli's 

case.     He  has  been  examined  \  he  has  be^n  proposed  ;  he 

h»k  not  been  elected:  he  has  never  acquired  such  a  right 

Itt  can  be  a  ground  for  asking  a  Mandamus.  * 

And  er^a  as  to  the  approbation  of  the  comitia  minora^ 
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1768.       upon  their  examinatioo  of  him — though  the  namber  bf 

,    bdlls  seemed  to  indicate  their  approbalioD  of  himy  yet  it 

B1LA8KEW  8  jg  apparent  that  there  was  a  mistake  in  the  ballot :  and 

CASE,       ii  ^ag  declared  at  the  time.    Now  svppofe  that  mbtake 

ta  have  been  the  contrary  vfVLj  ;  and  that  the  censor  who 

.  made  this  mistake  had  meant  to  ballot  for  Dr,  Leick^ 

but  had  by  mittake    actually  balloted  against   him  * 

would  it  not  have  been  thought  a  very  hard  case^  that 

this  should  be  holden  a  ditapprabation  of  him;  and  tliat 

be  should  be  bound  down  by  this  slip  of  the  censor,  con* 

trary  to  his  opinion  and  ioteotion,  to  an  undeserved  and 

undesigned  rejection  .^ 

1  think^  the  comiiia  majora  have  behaved  with  great 

candour  and  nuMleralion.    They  knew  that  tlie  majority 

of  the  comitia  minora  thought  the  candidate  insuj/tciepit* 

They  refer  him  to  furthpr  examination)  whenever  he  shall 

r  2194  *]    become  properly  qualified,,  he  may  be'  again  examined  ; 

^  -^     and  beitt^  foimd  so  upon<  such  second  examination,   may 

findorthiftkhimselfqualifiedtoundergoit.  Whenheshalt 

be  proposed,  elected,  and  admitted  in  tl>e  dueandregu- 

[*He  wms  before  lar  manner. 

this  Term  Mf;  Justice  Hewitt  ♦  declined  giviffg  any  opinion 

SlS^d.]  "  whether  London^ Licentiates  are  t  M£m  utM  of  the  col- 

t  This  question  ^^  lege,  wt  nott"  tbougli  he  hinted,  that  the  more  he 
had  been  start-  thouffht  of  it,  the  more  he  doubted  it* 

ed  during  the  ^  ^ 

argument,  but  tbe  Court  afterwarcb  <fed<red the  question  tabesift7f  opeH^    See  the  end  of 

Uiu  cast)  page 

The  present  application  is  for  a  Mandamus  "command- 
ing the  college  to  admit  him  a  member.  It  is  not  for 
obliging  them  to  grant  him  a  licence  to  practise  in  London 
and  within  seven  miles  round  it.  The  admissions  into 
the  college  aje  **  in  societatem  nostrani  ;'*  the  others, 
'  only  licences  to  practise  within  these  limits. 

Dr.  Letch  recognizes  the  bj/'lau>  or  Statute  of  the  col- 
lic^e,-  and  grounds  himself  upon  it ;  claiming  his  right  of 
aamisaion,  as  arising  from  it :  and  upon  this  right,  he 
applies  to  be  admitted  a  manber  of  the  college. 

1  think,  we  should  go  a  great  way,  if  we  should  say 
^  that~  a  licentiate  to  practise  within  London  and  seven 
<<  miles  round  is  a  member  of  the  college.  Certainly, 
a  person  hot  admitted  can't  be  meant  as  one  of  those  that 
incorporated. 

But  this  gentlemair  has  not  laid  a  suffidcnt  ground  of 
rig^lity.  to  support  a  claim  to  adnU&sion^  within  this  by- 
law. 

It  only  reposes  a  fr2/5/  in  the  comitia  rnworoy  f^  t& examine 
**  the  candidate.'^  If  tlicy  approve  of  him,  they  are  to 
report  their  approbation  to  the  society  or  body  at  (arge, 
tbe  comitia  majora.    Any  member  may  be  present  at  the 
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lamination ;  and  ask  the  candidate  questions,  to  trj  his        1768. 
skill  in  medicine.    The  trust  reposed  in  the  comitia  minora 
relates  only  to  his  skill  in  physic  :  it  does  not  extend  to  oa*ASKEW*| 
his  morals.    They  arc  not  impqwered  to  examine  into        c^^Bf 
the9ti.    The  other  part  of  his  qualification  they  are  to  exi 
amine  itilo ;  and  it  they  approve,  report  so ;  but  nothing 
forther :  it  is  the  comitia  majora  ivho  are  to  determine 
Jlnalfyj  and  to  elect. 

Therefore,  without  entering  into  any  other  points,  I 
concur  in  the  opinion  ^^  that  this  rule  ought  to  be  dis- 
charged/* 

TijLis  Rule   was  accordingly  dischaigcd  by  the 
unanimous  opinion  of  the  court. 

Two  Terms  afterwards,  ws.  on  Friday  20lh  November    f  2195  ] 
1787, 

Sir  Fletcher  Norton  moved  for  a  rule  upon  Dr.  Ashevb 
and  others,  (the  four  then  censors,)  for  them  to  shew 
cause  why  an  information  in  nature  of  a  quo  warranto 
should  not  be  granted  against  (bcm,  to  shew  by  what 
authority  they  acted  as  censors  of  the  College  of  Phy- 
sicians. 

The  objection  was,  that  wlicrcas  the  election  ougbl  \o 
be  by  the  whole  body,  these  gentlemen  had  been  elected 
only  by  a  select  l|ody  ;.  namely,  by  the  fellows,  exclusive 
of  the  LTCENTPATEs ;  though  the  licentiates  demanded 
admittance  ;  which  was  refused  to  them  by  the  fellows,  on 
pretence  of  their  having  no  business  there,  upon  tha;^ 
occasion. 

It  was  argued  on  Thursday  2Ist  April  1768,.  by  Sir 
Fletcher  Norton  and  Mr,  Morton^  for  the  licentiates  ,  and 
on  Monday  25th  April  1768,  by  Mr.  Yorkc^  (then  Attor- 
ney Genera!,)  Mr*  Dunning^  (then  SoIicLtoi*  Genera!,! 
Serjeant  Daxi/y  Mr.  As  hurst  j  and  Mr.  Wallace^  for  the 
college  ;  and  Mr.  Wedderhurn^  for  the  licentiates.  Oa 
Wednesday  the  27th,  Serjeant  Gh/nn^  Mr.  Waller^  andl 
Mr.  Mansfield  J  proceededf  on  behalf  of  the  licentiates  : 
and  on  the  same  day,   the  Court  gave  their  opinion. 

Lord  Mansfield  took  notice,  that  the  figure  and* 
consequence  of  the  contending  parties,  and  the  respect 
due  to  them ;  the  anxiety  that  lias,  appeared  in  the  contest ;. 
and  perhaps  the  spirit  which  has  been  raised  on  both 
sides,  in  the  course  of  it ;  have  carried  the  counsel  con* 
cerned*  into  a  very  great  length  of  argument,  and  into 
the.  discussion  of  a  variety  of  matter  foreign  to  the  point 
directly  in  question  before  the  Court  upon  the  present' 
motion. 

The  question  properly  now  before  us  is  singly  this — 
f*  whether  the  persons. apply insf  for  this,  information  arc 
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1T68.        '<  fellows^  and  inlitledio  vote  in  the  election  of  censors.'* 
If  thej  are,  the  erection  of  these  censors,  being  made  in 
t>n.ASKrw*8  exclusion  of  their  votes,  is  not  good:  if  they  are  not  fcl- 
CA8E.        lows,  and  have  no  right  to  vote  in  the  election  of  cen- 
sors, then  this  election  stands  unimpeached, 

I  consider  the  words  '^  Sociiy  communitasj  coVegium^ 
*^  sodetasy  coflega^  and  fellows,^*  as  synonimous  Terms  ; 
and  every  sociua  or  coHegOy  as  a  member  of  the  society  or 
corporation  or  college.  The  question  is,  "  whether 
these  licentiates  are  socii  or  Collega)  or  Fellows." 
[  2196  ]  The /ar/5  are  not  disputed:  and  there  is  no  doubt  about 
the  laWy  as  far  as  relates  to  the  question  now  before  us. 

Here  is  a  charier  of  incorporation.  And  it  has  been 
admitted  on  both  sides,  that  there  has  been  a  great  num- 
ber of  by-laws  and  long  usages^  which  are  agreed  to  ap* 
pear  upon  their  books  and  the  extracts  from  them  :  and 
the  permission  of  tl^ese  Licentiates  ^^  to  practise^*  is  not 
disputed. 

JBut  I  doubt  whether  this  permission  to  practise^  and 
these  letters  testimonial  can  amount  to  an  admission  into 
the  FELLOWSHIP  of  the  corporation  or  college. 
[7l>oni.2B60  Nothing  can  make  a  man  a  fellow  of  the  college, 
without  the  act  of  the  college.  The  first  act  to  be  done 
by  them  is  their  judging  of  the  qualifications  of  the  can^ 
didate.  The  admission  into  the  fellowship  is  an  act  sub-r 
sequent  to  that.  The  main  end  of  the  incorporation  was 
to  keep  up  the  succession  :  and  it  was  to  be  kept  up  by 
the  admission  of  fellows  after  examination.  The  power 
of  examining  and  admitting  after  examination,  was  not 
^n  arbitrary  power ;  but  a  power  coupled  with  a  Titus'^  s 
tliey  are  bound  to  admit  every  |)erson  whom  upon  exami- 
nation they  think  to  he  fit  to  be  admitted,  within  the  de« 
scription  of  the  chartei  and  the  Act  of  Parliament  which 
confirms  it.  The  person  who  comes  within  that  descrip«? 
tion  has  a  right  to  be  admitted  into  the  fellowship  :  ne 
has  a  claim  to  several  exemptions,  privileges,  and  ad- 
vantages attendant  upon  admission  into  the-  fellowship^ 
and  not  only  the  candidate  himself,  if  found  fit,  has  a 
personal  right ;  but  the  public  has  also  a  right  to  his 
service ;  and  that,  not  only  as  a  physician,  but  as  a-^enn 
sovy  as  an  elect j  as  an  oMctr  in  the  offices  to  which  he 
will  upon  adipission  become  eligible.  In  Dr.  Letches 
case,  the  reasons  for  his  rejection  being  called  for,  the 
answer  was,  ^^  that  they  judged  him  to  l^  unJU  :*'  and  as 
the  legislature  have  vested  the  judgment  in  the  comitia 
majora ;  and  there  was  no  pretence  or  ground  to  preten4 
,  that  they  had  acted  corruptly  arbitrarily  or  capriciously ; 
\  that  answer  was  esteemed  a  sufficient  one.  And  they  have 
poiyer,  not  only  by  their  charter,  but  by  the  law  of  the 
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bnd,  to  make  fit  and  icasonabic  by-laws ;  sul  jcct  to  cer-        1768* 
tain  qualifications. 

it  appears  irom  (he  charter  and  the  Act  of  Parliament,  de.askew'e 
that  the  charter  had  an  idea  of  persons  who  might  prac-  case. 
tisc  physic  in  Ijoinlorr^  and  yet  not  be  fellows  of  the  col- 
lege. **  The  president  was  to  overlook  not  onlj/  the  col- 
lege^ but  also  "  onmis  honines  ejusdem  facultatisJ*^  So, 
when  then  t  he  col  l(^gc  or  corporation  were  to  make  by-laws,  |[  2197  ^ 
these  "by-laws  were  to  relate  not  o/i/y  to  the  fellows,  but 
to  ail  others  practising  physic  within  London  ox  styven 
miks  of  it.  The  restraint  from  practising  physic  is  thus 
expressed — '^  nisi  ad  hoc  admissus  sit  by  letteis  testimo- 
**  monial  under  their  common  seal."  Now,  what  does 
this  *'  ad  ho6^^  mean  ?  It  must  mean  ''  ad  exercendunf 
*-'  facultatem  ntedicincc^^^  adinissus  sit.  And  this  is  agree- 
able to  the  words  ust»d  in  3  //.  8.  c.  1 1,  concerning  ad- 
missions by  the  Bishop  of  London  and  Dean  of^t.  Paurs. 
The  supervisal  of  the  censors  is  expressed  to  include  not 
only  the  physicians  of  London^  but  omnes  etiam  qui  per 
septem  milliaria  in  circuitu  ejusdem  medicinam  exercent. 
The  same  observation  holds  as  to  punishments.  This 
must  regard  those  who  had  a  right  to  practise  in  London 
and  within  seven  miles  ot'  it,  and  were  not  fellows  of  the 
college.  These  observations  convince  me  that  the  charter 
had  an  idea  ^^  that  some  persons  might  practise  by  licence 
i^  under  their  seal,  who  were  not  fellows  of  the  college." 

Then  let  Us  see  how  the  usage  was. 
.  In  1555,  they  must  have  had  a  probationary  licence, 
before  admission  into  the  college.  Afterwards,  ii  was  to 
be  a  probation  for  four  years  before  admission.  The 
college  might  grant  such  probationary  licences,  with 
some  reason,  and  agreeably  to  their  institution.  This 
shews  that  some  licences  were  granted  to  persons  not 
fellqws  of  tlie  college.  Tiie  3  //.  8.  c.  1 1 .  takes  away  all 
former  privileges  ;  and  says  that  no  person  within  Lon^ 
don  or  seven  mdcs  of  it  shall  exerciiie  as  a  physician,  ex- 
cept he  be  first  examined  approved  and  admitted  by  the 
Bishop  of  London  or  by  the  Dean  of  St.  PaiiPsj  calling 
to  them  four  doctors  of  physic :  and  the  charter  and 
Statute  confirming  it  have  Iv.tX  every  thing  at  large  to  the 
college,  no  way  confined  or  restrained  but  by  the  JUness 
of  the  objects.  In  1561,  a  partial  licence  was  granted  to 
an  occulist :  a  person  may  be  fit  to  practise  in  one  branch 
who  is  not  fit  to  practise  in  another.  Licences  have  also 
been  granted  to  women :  and  that  may  npt  be  unreason- 
able in  particular  cases  ;  as,  for  instance,  such  as  Mrs. 
Stetens^s  medicine  for  the  stone.  Partial  licences  have 
been  given,  for  above  200  years.  Of  late  years,  indeed, 
Qeneral  Licences  have  beeq  usual :  and  the  persons  ap^ 
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1708.      |>lyin|?  for  them  have  beea  examined,  though  not  meant 

to  be  members  of  the  corporation  or  college.     In  1581, 

i)R.A8&£^*8  notice  \%  taken  6(  three  tiasses  ;  ftlloi^s,  candidates,  and 

CASE*       licentiate ,  and  from  that  time,  they  have  given  licenced 

to  practise.     The  licencM  probably  look  their  rise  from 

that  illegal  by-law  (now  at  an  end)  .which  restrained  the 

number  of  fellows  to  twenty.     This  was  arbitrary  =  and 

unjustifiable:  they  were  obliged  to  admit  all  siich  as 

came  within  the  terms  of  their  charter.   Yet  it  is  probable 

f  3IS8  3     that  ihe  practice  of  licensing  was  in  consequence  of  their 

having  made  it.     However,  for  above  a  hundred  years, 

there  has  been  a  known  distinction  between  fellows  and 

licentiates :  it  is  as  well  known  as  the  distinction  between 

graduates  and  under-graduatcs  ill  the  universities, 

This  being  premisea,  let  us  inquire  ^^  who  these  gen- 
^^  tiemen  are,  that  are  now  applyinff  to  the  Coiitt." 

Thejr  are  persohs  who  set  np  a  title  directly  contrary 
to  the  sense  in  which  their  licence  is  given  to  them  and 
received  by  them.  They  can't  avail  themselves  of  their 
instrument,  in  IMs  way  :  it  would  be  a  cheat  upon  the 
college.  And  they  have  acquiesced  many  years  under 
this  licence  given  them  by  the  college,  as  meiely  a  licence 
to  practise. 

But  eveh  supposing  them  to  hate  a  right  to  be  fellows ; 
yet,  as  it  is  clear  that  the  licence  does  not  make  them  ipso 
facto  fellows,  they  could  not  vote  in  the  election  of  cen- 
sors before  their  admission  to-  the  fellowship.  And 
therefore  the  exclusion  of  their  votes  can  not  impeach 
this  eicctioii. 

I  ara  of  opiniott  ^^  that  this  rule  ought  ta  be  dis- 
charged;" 

If  my  brothers  should  concur  with  me,  the  college  as 
now  constituted  is  at  present  to  be  considered  as  the  oody 
corporate,  i  have  a  ^reat  respect  for  this  leaqied  body : 
and,  if  they  sbouhl  thitik  proper  to  hearken  to  my  advice, 
I  would  wish  them  to  consider  whether  this  may  not  be 
a  proj^er  opportunity  for  them  to  review  their  statutes. 
And  I  w6nld  recommend  it  to  them  to  take  the  best 
advice  in  doing  it ;  and  to  attend  to  the  design  and  inten-^ 
tion  of  the  crown  and  parliament  in  their  institution,  t 
see  a  source  of  great  dispute  and  litigation  in  them  as  they 
now  stand :  there  has  not,  as  it  should  seem,  beea  due 
oOttsideration  had  of  the  charter,  or  lecral  advice  taken, 
in  forming  them.  ^ 

[7  Durn.  28fi J        The    statute  of  14  |j)*  15    H.8.    e.5.    after   reciting' 

the  charted,  mentions  it  to  be  expedient  and  necessary  to 
provide  ^^  that  no  person  of  the  said  politic  body  and 
*^  commpnalty  aforesaid  be  sufiered  to  exercise  and  prac* 
^^  tise  physic,  but  only  those  persons  that  be  profoqnd^ 
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•*  juid,  and  discreet,   groundedly  learned,  and  deeply        1768. 
"  studied  in  physic." 

I  do  not  say,  lliat  no  man  can  be  a  licentiate,  who  is  DR.ASKEw'a 
not  perfectly  and  completely  qualified  to  !)e  a  feUow  of       case. 
the  college.     Many  persons  of  no  great  skill  or  eminence 
bave  been  licensed  :  and  there  seem  to  be  fewer  checks, 
guaids  and  restrictions  upon   granting  licences,    than 
upon  the  choice  of  fellows.     Yet  it  has  been  said,  '^  that     [  3199  j 
'^  there  are  many  amongst  the  licentiates,  who  would  do 
**  honour  to  the  college,  or  any  society  of  which  thev 
'^  should  be  members,  by  tlieir  skill  and  learning  as  well 
^^  as  other  valuable  and  amiable  qualities ;  and  that  the 
*^  college  tliemselves,  as  well  as  every  body  else,   are 
^^  sensible  that  thub  is  in  fact  true  and  undeniable."     If 
this  be  so,  how  can  any  by-laws  which  exclude  the  possU 
hilily  of  admitting  such  persons  into  the  college  stand 
with  the  TRUST  reposed  in  ihem^   ^'  of  admitting  all  that 
are  fit  f^  if  their  by-laws  interfere  with  their  exercising 
their  own  judgment,  or  prevent  them  from  receiving  into 
their  body  |iersniis  known  or  thought  by  them  to  be  really 
tit  and  qualified  ;  such  by-laws  require  regulation.   Such  [7  Dtini.  289'] 
of  them,  indeed,  as  only  require  a  projDcr  education,  and 
a  sufiicient  degree  of  skill  and  c^ualification,  mciy  be  still 
retained  :  there  can  be  no  objection  to  cautions  of  this 
sort^;  and  the  rather,  if  it  be  true  ^^  that  there  are  some 
^^  amongst  the  licentiates,  unfit  to  be  received  into  any 
"'  society."     It  is  a  breach  of  trust  in  the  college,  to 
license  persons  altogether  unfit. 

I  do  not  choose  to  speak  more  particulaHi/ :  but  I  re- 
commend it  to  those  who  are  now  likely  to  be  established 
the  masters  of  the  college,  to  take  good  advice  upon 
Ihe  points  I  have  been  hinting  to  them. 

M  r.  J  ustice  Yates  observed,  that  upon  this  application 
of  the  licentiates,  grounded  upon  their  not  being  admitted 
to  vote,  it  was  incumbent  upon  them  to  shew  "  that  they 
had  a  Right  to  vote.^^ 

They  claim  to  be  members  of  the  corporation ^  equally 
with  the  fellows  of  the  college :  they  insist  ''  that  the 
"  charter  has  made  them  so."  And  it  has  been  said 
"  that  there  is  ;?o  other  way  of  continuing  the  corpora* 
'*  tion  ;"  and  "  that  no  by-laws  or  usage  can  contra- 
"  venc  the  express  words  of  the  chartef\^^ 

But  1  am  far  from  thinking  that  all  the  men  of  and  in 
Ijondon  then  practising  pliysic  were  incorporated  by  the 
chiarter.  The  immediate  grantees  under  the  charter  were 
the  six  persons  particularly  named  in  it :  the  rest  were  to 
be  admitted  bu  them.  They  were  not  ipso  facto  made 
members.  They  were  first  to  give  their  consent^  before 
Vol.  IV.  S 
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I7C8.        lliry  hocnmo  nicinlxTs :  they  could  not  be  incorporalci! 
without  tilth  cottscfif, 
nn.ASREw's       !Vlnch  less  are  ////wrr  praclisers  of  Physic  of  and  in 
CASH.        London  adudUtf  iiicor|M)nited  by  this  charl(*r. 
[  t^iOO  ]  If  the  ihhahitafifs  of  a  toK' n  ixri*  incorporated,  yet  rrery 

[Siv  siui).  ot  ^.,p  nit]},t  he  ndmfttfd  before  he  l>ecoines  a  corporator, 
i>!*it>%B//T'  '^''***  crown  rrnfU  otfthrf  a  man  to  be  a  cor|M)rutor,  withont 
Ho-anr»i.  his  consent:  he  shall   not  be  subjected  to  the  inconve- 

1  j)iiin.  ;*»;u.      nioHces  of  it,  withont  accrnthfr  H  and  asscfith?s:  to  it. 
.  ■•     Upo?i  niovni*^  tor  an   intormation  in  nature  ox  quo  icar^ 
rmdo  anrainst  a  corporator,  it  is  necessary  to  prove  "  that 
the  corporator  has  nrcrpttiiJ*^ 

'J'he  counsel  for  the  licentiates  insist,  tliat  iheir  admis- 
sion, by  the  letters  testimonial,  ^'  t&  practise  piiysic  in 
*'  Londotf  t^m\  within  seven  miles  of  it,'*  is  au  admission 
into  the  coUe^e  or  corporate  lody. 

But  this  license  '*  to  practise  physic  in  I^fidon  aad 
'*  uithin  seven  miles  of  it,''  does  by  no  means  render  the 
licentiate  liable  to  all  the  burdens  and  inconxentences  of 
beiog.an  actual  mnnber  of  the  college. 

A  man  is  not  capable  of  being  admitted  into  the  college, 
without  being  possessed  of  certain  qunlifirations  which 
arc  made  requisite.  But  granting  that  lie  really  is  pos- 
,6essed  of  those  requisite  qualilication-?,  yet  his  merchy 
being  Qualified  for  becoming  a  member  does  not  make  him 
one.  The  instrument  which  gives  the  licence  or  y>ermis- 
sion  "  to  practise,"  does  not  mention  any  such  thing  as 
an  admission  to  be  a  member  of  t he  roZ/f'g/'.  The  word 
*^  adnis'sus^^'  is  only  used,  in  this  instrument,  as  a  more 
cla^sical  term  than  •' pe/77//.v.?w<f /'  it  don't  imjK)rt  an 
actual  ad  nission  into  the  college.  The  clKirter  and  the 
art  of  parliament  confirming  it  make  a  ilistinction  between 
the  C(>ll(»ge  or  corporation,  and  o//ier  men  of  the  same  fa- 
culty :  "  to  govern  the  said  fellowship  and  commonalty, 
•*  a.fd  M  men  of  the*«aid  faculty  ;"  and  again,  "  collc- 
'*  giiun  sive  communitatem  praHlicl'  et  omnes  homines 
'■*  ejusdem  Facultatis." 

A  «:ood  deal  has  bt»en  said  about  Ions;  usascf*-  B»t 
r^A(;fc:  only  applies,  where  the  construction  is  douhtfuL 
H<»re,  the  coUbt ruction  is  not  douhtfuL  If  it  were,  then 
iiuleed  usage  for  !^U0  years  might  liave  weight.  But  that 
is  not  the  pasent  case. 

'J'he  taking  monei/  of  the  licentiates  has  been  urgtxl  as 
an  argument  on  thrir  side.  But  taking  their  money  doe» 
not  prove  them  to  be  members  of  the  college.  If  it  has 
b'»en  wrongfully  taken  from  them,  they  may  recover  it 
bnck  as^ain.  It  has  been  called  a  taxing  them  to  be  con- 
tril)utf)ry  to  the  corporate  charges  and  expences :  and 
huch  a  lax,  it  has  been  said,  can't  be  levied  upon  sirangers. 
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l^'rom  whence  it  has  been  inferred,  that  the  college  did        1768. 
not  consider  ihcm  as  strangers,  but  as  fellows.     But  this 
can't  amount  to  a  proof  of  their  having  been  admitted  into  dr.askew's 
the  college  ;  even  though  it  should  be  granted  to  afford        case. 
them,  a  claim  to  admittance:  it  could  not  give  them  a 
right  to  vote^  as  being  members  of  the  corporation,  at  the 
election  of  censors.     The  present  application  is  not  for  a 
mandamus  to  admit  them ;  but  is  grounded  upon  the  de- 
nial of  their  right  to  ro/e,  as  being  members :  it  supposes 
them  to  have  )>^en  already  admitted. 

I  am  clearly  of  opinion,  that  the  gentlemen  now  ap« 
plying  for  this  information  are  Nor  members  of  the 
college. 

Mr.  Justice  Aston  agreed,  that  the  restraining  the  num^* 
her  of  fellows  io  twenty  was  illegal :  and  he  thought  that 
the  dictinction  between  fellows  and  licentiates  had  taken 
its  rise  from  the  restriction  of  the  number  of  fellows. 

He  agreed  also,  that  no  person  can  \>e  obliged  to  be  a 
member  of  a  corporation  without  his  consent :  and  he  al- 
lowed, that  the  charter  included  only  such  persons  as  ac- 
cepted  and  assented  to  it. 

But,  after  expressing  a  very  high  opinion  of  Lord 
Man8field\s  abilities  and  Mr.  Justice  Yates's,  and  a 
modest  diffidence  of  his  own,  he  acknowledged  that  his 
sentiments  upon  the  construction  of  the  charter  connected 
with  the  act  of  parliament,  and  the  right  of  admission 
into  the  college,  differed  from  theirs  :  and  he  thought 
that  in  grants  of  this  kind,  the  construction  ought  to  be 
made  in  a  liberal  manner;  and  this  grant  includes  "  O/w- 
**  nes  Homines  ejusdem  facultatis  de  et  in  civitate  prae* 
''  diclA  ;"  and  the  application  to  parliament  for  the  act 
of  14  Si'  13  //.  8.  f.  3.  (intitled  "  the  privileges  and 
authority  of  physicians  in  London y*^)  to  confirm  the 
charter,  is  made  by  the  six  persons  particularly  named  in 
it,  "  and  all  other  men  of  the  same  facultj/  within  the 
*^  city  of  London  and  seven  miles  about.'*  AH  the  acts  of 
parliament  made  in  pari  materia  should  be  taken,  he  said, 
together :  and  the  construction  has  been  uniform,  till  the 
time  of  Queen  Mary.  Till  then,  there  was  no  distinction 
of  major  and  minor,  amongst  these  physicians.  It  seemed 
to  him  that  the  idea  was,  ^^  that  all  persons  duly  quali- 
"  fied,  who  took  testimonials  under  the  college-seal,  were 
"  to  be  of  the  community.*'  And  this  was  sufficient  to 
continue  the  succession,  and  perpetuate  it.  __ 

He  should  however  give  no  opinion,  he  said,  how  it 
might  turn  out  upon  a  mandamus. 

As  to  the  motion  now  depending — he  proceeded  and    r  2202  1 
concluded  thus — but  upon  the  foot  of  the  present  appli- 
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1768.  cation  for  an  informatton  in  nature  of  a  quo  warranto 
against  the  censors,  to  shew  by  what  authority  ihey 
BR.A8Kf:w*s  exercise  their  office;  only  because  they  have  been  elected 
CA8E4  without  their  intervene  ion,  who  have  n«vi:r  keen  admit- 
ted into  the  corpondion^  (whatever  claim  tliey  may  have 
to  demand  hnc\\  admission  ;)  I  am  clearly  of  opinion  that 
they  have  laid  no  sufficient  ground  to  support  it ;  and 
Iberefore  that  this  rule  ought  to  be  discharged. 

Mr.  Justice  Willis  confined  himself  to  the  point 
directly  and  immediately  in  question  before  the  Court. 

These  gentlemen,  the  lio^ntiates,  can  have  no  pretence, 
under  the  circumstances  in  which  they  now  stand,  io 
object  to  the  election  of  the  censors,  for  want  of  the  ad- 
mission of  their  votes.  For,  whatever  right  they  may 
claim^  or  whatever  right  they  may  really /rflrr,  to  their 
admission  into  the  fellowship  of  the  college  or  corpora- 
tion; yet,  as  they  never  have  bei^n  adiuitted  into  it^ 
no  mere  kiOHT  of  admission  (be  it  evtr  so  clear  and  in- 
disputable) can  give  them  a  right  to  vote  in  corporate 
elections,  before  they  shall  have  been  admiUcd  into  the 
corporation. 

Therefore  they  cannot,  before  their  admission,  maintain 
this  rule. 

Lord  Mansfield  —  I  rest  my  opinion  upon  this 
Ground ;  ^^  that  their  present  application  to  the  Court  is 
*^  under  an  instrument  which  shews  that  they  are  not  now 
•*  fellows  of  the  college,  nor  admitted  into  the  corpo- 
•<  ration.'' 

I  think  that  every  person  of  proper  education,  requisite 
learning  and  skill,  and  possessed  of  all  other  due  quali- 
fications, is  iniitled  to  have  a  Licence :  and  I  think  that 
he  ought,  if  he  desires  it,  to  be  admitted  into  the  college. 
But  1  cannot  lay  it  down,  "  that  every  man  who  has  a 
"  licence  from  the  college,  by  letters  testimonial,  to  prac- 
"tise  physic  in  Jjondim  and  within  seven  miles  of  it,  doe* 
**  thereby  actually  become  a  member  of  the  college,  and 
*^  ol>tain  a  right  to  tote  i?i  corporate  electionsJ^ 

The  distinction  hetyreeti  fetlows  and  licentiates  has  been 
established  above  a  hundred  years :  and  these  gentlemen 
hnte  ACCEPTED  an  instrument  which  was  not  understood^ 
by  either  side,  to  convey  a  right  to  be  ipso  facto  fellows ; 
and  it  is  plain,  that  they  never  have  been  nctually  ad' 
mitted  it\\ovi%.  And  I  am  clear,  that  they  can  have  no 
£r  Durn.  J86.]  claim  to  vote^  before  admission. 
[  2S05  j  How  it  might  be,  upon  an  appli<:ation  to  the  Court  for 
a  mandamus  '^  to  oblige  the  college  to  admit  them,"  is 
another  qaestion  :  I  give  no  opinion  at  all  upon  that. 

Upon  the  former  point,  I  entirely  conour  with  t&e, 
Court. 
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Mr.  Justice  Yates — I  give  wo  opinion  how  it  migb|       1768. 
be  upon  a  mandamus. 

Lord   Mansfield  concluded  the  whole^  with  ob*  DR.AftKCw*8 
serving  that  tfiat  must  depend  upon  tli^  particular  cases        ca9e« 
of  the  persons  applying  for  such  mandamus  y  as  thej  migh^ 
bo  respectively  circumstanced. 

Tfic  CorrRT  were  uuanimous  in  discharging  the 
present  rule.  ' 

Memorandum — 

On  Thursday  1 7th  November  1768,  Sir  Eelchq- 
Norton  and  Mr  Morton  moved  the  Court  on  be? 
half  of  Dr.  Edicard  Archer  ;  and  Mr.  Waller^  on 
behalf  of  Dr.  Fothergill;  for  writs  of  man^amus^ 
to  oblige  the  college  to  admit  these  two  licentiates  \ 
wi(h  an  intention  to  trv  the  qustion  "  whether  the 
**  licentiates  had  a  right  to  be  admitted  fellows  :'* 
and  that  litigation  lasted  till  6th  June  1771.  But 
they  only  came  round  to  the  same  point  whicl| 
had  been  already  determined,  as  above.  For  these 
two  gentlemen  had  accepted  licences  under  the 
by-law  of  1737 ;  and  the  Court  were  of  opinion 
*'  that  they  ought  not  afterwards  to  desert  it,  and 
^'  treat  it  as  null  and  void ;  and  set  up  a  right  of 
^'  admission  under  the  charter,  upon  the  founda? 
"  tion  of  this  very  licence  which  they  had  accepted 
"  under  the  b^-IaWy  upon  a  supposition  that  the 
"  by-law  was  a  bad  one."  So  that  the  return  was 
allowed,  upon  that  objection  to  their  claim:  and 
the  intended  question  remained  unsettled. 

A  fuller  account  of  that  matter  may  be  given  here- 
after :  but  it  would  be  improper  to  anticipate  it  at 
present. 

lIowev(;r,  I  may  venture  to  mention,  in  this  place, 
that  after  the  Court  had  allowed  the  return. 

Lord  Mansfii:ld  renewed  his  former  hint,  by  say- 
ing— ''  the  college  will  now  consider,  whether  they 
*^  will  trust  to  a  return   upon  //le^e  by-laws  ;  or    [  280^  J 
"  7nendthc\n.^^ 

I  am  informed  '^  ih^i  they  have  done  the  latter." 


Rex  versus  Robert  Cutbush,  Common-Councd-Ma^  df  Saturday  aoth 

■       ^    .,  April  1768. 

Maidstone. 

Corporationt 

finHIS  was  an  information  in  nature  of  a  auo  warranto^  By^Uwtn^ 
•*•    brought  against  the  defendant,  to  shew  W  what  war-  cominentwith 

g  3  their  Cluurt«r. 
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J768.       rant  he  claimed  to  be  a  common-council-inan  of  Maid" 
stone:  which  is  alledgcd  to  be  an  ancient  town  and  corpo- 

JiEX         ration  consisting  of  a  mayor  jurats  and  commonalty ;  and 
V.  that  the  office  of  a  common-council-man  was  a  public 

CUTBUSH.    office  therein. 

The  defendant,  in  his  plea,  admits  this;  but  gors  on 
and  shews  a  charter  of  incorporation  dated  17th  Jfwe 
21  G.  2.  by  the  name  of  the  mayor  jurats  and  commonalty 
of  the  king's  town  and  parish  of  Maidstont'  in  the  county 
of  Kent ;  ordaining  that  thirteen  of  the  inhabitants  should 
le  chosen  jurats,  and  one  of  the  jurats  mayor;  of  which 
thirteen  inhabitants,  the  twelve  others  should  be  aiding 
A    >  and  assisting  to  the  mayor;  and  that  there   should  1)e 

forty  of  the  remaining  principal  inhabitants  chosen  to  be, 
and  should  be  and  be  called  the  common-coimcil  of  the 
said  town  and  parish.  That  the  said  charter  directed 
that  the  mayor  jurats  and  common-council  should  have 
power  of  making  by-laws.  That  it  places  the  election  of 
common-council-men  in  the  mayor  jurats  and  Common- 
alty or  the  majority  of  them.  That  the  corporation  ac- 
cepted this  charter :  and  afterwards,  viz.  on  14  March 
1767,  the  then  mayor  jurats  and  common-council,  in  due 
manner  assembled  for  that  purpose,  made  a  by-law; 
,  which   by-law  recited  the  said  charter  and  the  power 

thereby  given  them ;  and  that  the  commonalty  of  the 
said  town  and  parish  were  very  numerous,  and  the  ad- 
inission  of  them  to  vote  in  the  eleciion  of  coinmon'Councii* 
men  of  the  said  town  and  parish  had  oeen  found  ht/  er- 
perience  to  be  attended  with  many  inconveniences,  and 
.  Jiad  from  time  to  time  occasioned  divers  riots  and  disorders 
and  great  popular  confusion  within  the  said  town  and 
parish,  and  had  very  much  disturbed  and  broken  in  upon 
the  peace  good  order  and  government  of  the  said  town 
^d  parish ;  and  further  recited  that  such  inconveniences 
would  be  likely  to  be  remedied,  if  the  right  of  electing  of 
the  coramon-council-men  of  the  said  town  and  parish 
•were  to  be  confined  to  the  mayor  jurats  and  sucii  of  the 
commonaU}/  of  the  said  town  and  parish  who  then  were 
[  2805  3  or  should  be  of  the  common-council  oi  \\\e  said  town  and 
parish  for  the  time  being,  and  sixtj/  others  of  the  said 
commonalty  who  were  or  should  be  the  senior  common 
freemen  ht  the  time  being  of  the  said  town  and  parish, 
as  they  should  stand  in  order  and  place  of  seniority  upon 
the  books  of  admission  of  freemen  of  the  said  town  and 
parish ;  such  sixty  not  being  either  mayor  jurats  or  of 
the  common-council  of  the  said  town  and  parish.  After 
this  recital  and  preface,  it  is  then  {for  the  preventing  the 
like  inconveniences  for  the  future,  and  far  the  avoiding  of 
popular  confusion  and  disorder  in  the  election  of  common- 
•ounciUmen  within  and  for  the  said  town  and  parish,) 
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QUDAiNCD  that  upon  every  or  tiny  future  election   of  a         1768. 
rominon-council-iiiaii  or  coinnioii-coniicil-inen  of  lliesuid 
lown  and  parish,  the  mayor  junils  .nr.l  sura  of  the  com^         hex 
monuliy  of  the  said  (own  and  parish  who  then  were  or  v. 

should  l3e  of  the  corwiiun-councU  of  the  said  town  anil  ciiTausii. 
parish  for  the  time  beiuir,  anil  sixrv  (///arA- of  the  said 
coraraonalty  who  then  were  or  should  be  the  semou  coiH" 
mon  freemen  for  the  time  bcin^  of  the  said  town  and 
parish,  as  they  should  from  time  to  time  stand  in  order 
and  place  of  seniority  upon  the  hoohs  f>f  aHmi^siuft  of  fee* 
»i7e/t  of  the  said  town  and  parish,  (such  sixty  not  being 
either  mayor  jurats  or  of  the  common-council  of  tiie  said 
town  and  parish,)  or  the  major  part  of  such  uinyor  jurats 
common-coumd  and  aixtj/  senior  common  freemen  for  the 
lime  being  of  the  said  town  and  parish,  should  meet  and 
dissemble,  S\'e, ;  and  being  so  met  and  assembled  should, 
hj/ ihemselveR^  without  the  presence  or  concurrence 
o/axy  other  of  the  Commonaltj/  o(  the  said  town  and 
parish  elect  and  choose  one  or  more  of  the  principal 
inhabitants  of  the  said  town  and  parish  to  be  a  com- 
mon -  council  -  man  or  common  -council-  men  of  the 
said  town  ami  parish.  They  aver  that  the  saiJ  by- 
law, from  the  time  of  the  making  thereof,  had  been 
and  sUll  is  in  full  force  and  viriue,  and  in  no  wise 
annulled  revoked  or  repealed.  Tlie  defendant  th(in  shews 
j,hat  he  was  elected  a  common-counci!-m:in  pursudfU  to 
ihis  by-'laiio :  and  by  tliat  warrant  he  has  ever  siiice  exer- 
cised and  still  claims  to  exercise  the  said  ollice, 

TJie  king's  coroner  and  atloriicy,  in  his  replication, 
prays  ojjer  of  thesi^  letters  patent  ol  t?l  (r  2.  which  beinif 
read  antl  Iieard,  he  th^murs  (ironeraliy)  to  tiie  defendant's 
plea  :  and  the  defendant  joins  in  (le»nurii'r.  [ViilePo^t. 

This  demurrer  was  ari^uetl  on  IWdr.e^daij  2/th  of  J  a-  i/iio.  cUurn. 
;iwrt/;y  last,  l)y  Mr.  Cox  tor  tlie  prosecutor,  and  Mr.  wS/r-  ^*^*J 
m'sZ  for  th(j  defenilant  ;  and  again  now,  by    }Ax,  Morton 
for  the  prosecutor,  and  Mr.  serjeant  Lti^^h  for  the  de- 
fendant. 

It  would  be  tedious,  to  repeat  their  arguments  atlarge^ 
after  having  so  very  fully  reported  (in  my  third  volume,  p.  r  220G  J 
1827  to  1841,)  the  case  of  the  lufg  agiinst  Spencer^  who 
claimed  to  be  a  common-Oouncil-man  of  this  same  corpo- 
ration, under  a  by-law  made  with  the  snuiv.*  view  juj  the 
present,  of  excluding  the  most  part  of  the  commonalty  . 
from  voting  at  the  elections  of  c<mnnon-council-men,  by 
superadding  a  qualificuliony  which  was  neither  required 
by  the  charter  nor  connected  with  the  cor])oratc  charac- 
ter of  the  electors. 

That  by-liw,  which  was  made  on  the  18th  Auf;ust 
17G4,  was  holden  to  be  a  hat!  one.  Whereupon,  the 
mayor  jurats  aud  commou-couacil;  still  pursuing  their 
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1768.       scheme  of  excluding  the  cp^eatest  part  of  the  commonatty 
from  voting  at  the  elections  of  common-council ;  and 
BEX         hoping  to  evade  the  objections  taken  to  their  fonnnr  bud 
V-  by-law;  made  this  nezo  one,  dated  14th  March  1767  ; 

CUTBUSH.    whereby  they  confined  the  commonalty's  right  of  election 
to  the  sixty  seniors  of  them,  and  excluded  all  the  rest  of 
the  commoualty  (except  these  sixty  seniors)  from  having 
any  share  in  any  future  election  of  comnion-conncil-raen. 
it  was  now  insisted,  on  the  part  of  the  prosecutor,  th;it 
this  also  was  a  bad  by-law ;  a  departure  from  the  charter, 
and  contrary  to  the  spirit  and  intention  of  it.     The  char- 
ter was  obtained,  they  said,  by  the  freemen  :  and  it  recites 
**  that  it  is  a  populous  town ;"  and  professes  to  intend  and 
mean  ^^to  settle  a.  certain  and  indubitable  method  of  elec- 
tions."    But  this  by-law  varies  ihsit  settled  method  of 
election.    The  charter  vests  the  right  of  election  in  aWthe 
commonalty  e  and  all  the  commonalty  amount  to  about 
nine  hundred.     But  this  by-law  deprives  fourteen  out  of 
fifteen  of  their  right,  without  their  consent. 

They  cited,  in  the  course  of  their  argument,  4  Co.  77. 
5.  78.  fl.  2  Peere  Williams  209.  "  A  corporation  has  an 
<^  implied  power  to  make  by-laws :  but  where  the  charter 
^*  gives  such  power,  it  implies  a  negative,  that  they  shall 
not  make  by-laws  in  any  other  cases."  They  also  re- 
ferred to  the  opinion  of  the  Court  upon  the  former  by- 
to'^iMO?'"^  law  of  1764.     \n  that  case  of  Rex  versus  Spencer*  the 

by-law  was  "  that  the  common-council  should  be  elected 
♦'  by  the  mayor  jurats  and  common-council  and  such  of 
*^  the  resident  common  freemen  as  should  have  respec- 
*^  tively  served  the  several  offices  of  church-warden  and 
**  overseer  of  the  poor,  respectively,  for  one  whole  year  ; 
*^  or  the  major  part  of  such  mayor  jurats  common-council- 
*^  men  and  common  freemen  qualified  as  aforesaid ;  with- 
*^  out  the  presence  or  concurrence  of  any  of  the  com- 
*^  monalty."    And  yet,  that  was  tiolden  to  be  bad. 

But  the  present  by-law  .is  more  liable  to  objection  than 
than  that  was :  for,  the  sixty  seniors  of  nine  hundred 
must  be  very  old,  and  may  be  necessitous,  or  non-resi- 
.[  8807  ]  dent;  and  if  it  should  happen  that  a  sufficient  number  of 
them  can  not  attend,  it  may  leave  the  election  to  the  ma- 
jority of  the  mayor  jurats  and  common-'council.  And  in 
■  fact,  upon  this  very  election,  only  seven  of  the  com- 
monalty did  appear;  of  whoro^fbur  came  out  of  the 
vork-house.  ^ 

The  counsel  on  behalf  of  the  defendant,  who  were  to 
support  the  by-law,  answered— that  as  to  the  charter 
being  made  in  order  to  settle  a  certain  and  indubitable 
mode  of  election — it  is  no  more  than  words  of  course  in 
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crhariers;   and  would  have  been  implied,  tboitgh  not        176& 
expressed. 

As  to  the  by-law  bein£^  made  in  restraint  of  the  elec-         HRX 
tors,  without  their  consent — the  mayor  jurats  and  cora-  v. 

mon-conncil  have  full  power,  by  the  charter,  to  make    cvtBX^M^ 
by-laws  for  the  good  of  the  corporation.     And  none  can 
be  more  so,  than  one  that  prevents  confusion  and  dis- 
order: which  this  does,  by  restraining  the  number  of 
electors. 

There  is  no  reason  to  distincrnish  between  this  corpo« 
ration  and  those  mentioned  in  4  Co.  77.  b.  78.  a.  All  tha 
arguments  in  that  case  apply  to  recent  corporations,  ai 
well  as  others.  Confusion  and  disorder  occur  oftener  ia 
the  election  of  a  common-council-maxi,  than  of  a  princi* 
pal  officer. 

The  common-council  have  a  right  to  concur  in  their 
own  election :  they  are  not  excluded.  They  do  not 
cease  to  be  a  part  of  the  commonalty.  And  they  have  as 
much  right  to  it,  as  the  jurats  have  to  join  in  the  election 
of  jurats. 

The  right  of  electors  may  be  restrained  by  a  by-law. 
In  the  former  case,  of  Rex  versus  Spencer ^  the  by-law 
superadded  improper  qualifications  not  mentioned  in  the 
charter,  nor  connected  with  the  corporate  capacity  of  the 
electors;  and  was  for  that  reason  adjudged  to  be  bad. 
But  this  by-law  only  restrains  the  number  of  electors^ 
in  order  to  prevent  riot  disorder  and  confusion :  it  does 
not  exclude  an  integral  part  of  those  who  are  to  elect. 

Seniority  is  a  corporate  qualification,  and  the  most 
proper  one  that  can  be  annexed.  It  is  by  no  means  a 
probability  of  their  poverty ;  but  rather  of  the  contrary. 
The  mayor  jurats  or  common-council  may  be  non-resident y 
as  well  as  the  commonalty. 

The  Court  were  clear  and  unanimous,  that  this  by- 
law was  bad.     They  held  it  to  be  manifestly  contrary  to 
the  intention  of  the  charter :    (which.   Lord  Mansfield    [  3S08  ] 
said,  had  passed  upon  hearing  all  parties,  and  after  much 
litigation.) 

It  is  made  by  a  part  of  the  corporation,  to  deprive  the  [Vidc  Vol.s 
rest  of  their  right  to  elect,  without  their  consent.     The  1837>] 
charter  gives  this  right  to  the  whole  body  of  the  com- 
monalty :  the  by-law  confines  it  to  a  narrow  compass  of 
the  «ixty  seniors  only.     This  expressly  contradicts  the 
charter. 

Mr.  Justice  Yates  observed,  that  in  case  of  corpo- 
rations, 4  Co.  77.  6.  the  by-law  which  was  put  in  ques- 
tion, did  not  vary  the  constitution.  And  the  great  ground 
of  that  resplutiou  was  ^^  that  it  oiust  be  made  by  comrnmi 
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to  exclude  the  rest,  without  their  asseut,  is  not  good. 
HEX  And  he  likewise  agreed  to  what  Lord  Mansfield  hud 

v»  before  observed,  that  wliere  a  corporaliou  is  by  churler, 

eutBCSH.  and  the  common^council  is  created  bj/ the  charter j  they 
ought  (as  being  the  creature  of  the  charter)  to  1x5  re- 
strained from  making  any  by-laws  inconsistent  with  it, 
qr  counteracting  the  end  intention  and  directions  of  it : 
though  it  may  not  be  unreasonable  to  allow  a  greater 
latitude  in  making  by-laws  for  the  good  of  the  corpora- 
tion, to  the  common-council  of  a  corporation  by  prescript* 
tion,  where  the  common-council  is  by  prescription,  and 
such  prescription  authorizes  them  to  make  by-laws  lor  the 
good  of  the  corporation. 

Per  Cun.' unanimously — 

JUPGMENT  of  OUSTER- 


Tfiesdaysd  RioiiT,  on  the  demise  of  Green,  versus  Proctor. 

May  1768. 

Ejectment  can-  npjl  J  (§  ^^s  a   case  reserved  for  the  opinion  of  the 

not  b«:  main-        M     r*      ^ 
tainedcon-  l^Ourt. 

trarytoLes-  In  EJECTMENT.  Edizard  Green  w^s  seised  of  a  houso 
gar's  covenant.  jj|  St,  Margarets^  Westminster^  a  brew-house,  and  the 
stock  belonging  to  it.  Proctor  agreed  to  purchase  one- 
fifth  of  it.  Green  covenanted  to  assign  it  accordingly. 
Articles  of  partnership  were  entered  into:  in  which  were 
several  covenants.  Amongst  others.  Green  covenanted 
that  the  said  trade  shall  be  carried  on  between  Greeny 
E/anSy  and  Proctor^  S^c, ;  and  SOO/.  allotted  for  the 
r  3S09  1  yearly  rent  of  the  house,  shall  be  paid  by  Green.  He 
covenants  also,  that  Proctor  sliall  reside  and  dwell  in  the 
house,  free  of  all  rent,  except  taxes ;  and  shall  be  allowed 
certain  perquisites,  and  household  expcnces,  and  receive 
6/.  6^.  weekly  for  his  trouble,  <Sr.  And  he  covenanted, 
that  if  he  slioiild  die,  his  executor  should  renew  the  lease 
to  Proctor,  It  was  likewise  covenanted,  that  neither 
party  should  dispose  of  his  share  without  acquainting 
the  other.  TJien  there  is  a  proviso  that  Proctor  and  his 
family  may  use  the  water  of  Greenes  canal.  Proctor 
alone  resided  in  the  house. 

At  the  trial,  a  verdict  was  found  for  the  plafntiff,  and 
1^.  damages  ;  subject  to  the  opinion  of  this  Court  upon 
this 

Question — "  Whether  upon  this  state  of  the  case,  the 
^*  plaintifl'  has  a  right  to  recover." 
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This  question  first  came  before  the  Court  on  Friday        176S» 
last,  the  29th  of  April;  and  was  then  ordered  to  stand 
over  to  this  day. 

Mr.  Ashurst,  on  behalf  of  the  plaintiff,  argued,  that 
Green  had  not  excluded  himself  from  n  joint  occupation. 
And  if  the  words  do  not  import  it,  the  Court  will  i\ot 
force  such  a  construction,  as  seems  contrary  to  the  hi- 
tention. 

Green  had  either  the  sole  legal  right,  or  was  joint- 
tenant  with  Proctor, 

Mr.  Walker^  contra^  was  stopt  by  Lord  Mansfield,  it 
being  a  clear  case. 

Lord  Mansfield— at  the  trial,  1  had  no  doubt  upon 
the  construction  of  the  articles  :  and  none  of  us  have  anj 
doubt  now. 

The  plaintiff  cannot  recover  against  his  own  covenant* 
Green  was  to  be  a  gentleman,  in  this  affair;  Ekins^io 
furnish  skill  and  money ;  Proctor^  to  contribute  labour 
and  attendance.  The  house  was  to  be  appropriated  to 
the  use  of  the  trade.  Proctor  was  to  have  the  use  and 
occupation  of  it ;  and  be  bound  to  reside  there  ;  and  to 
have  coals  candles,  <Srr.,  and  other  perquisites ;  and  the 
use  of  a  pond  which  belonged  to  Mr.  Green:  and  if 
Green  should  die,  his  executor  was  bound  to  renew  the 
lease  to  Proctor,  And  Proctor  did  live  in  the  house. 
Green  has  no  right  to  recover,  under  all  these  circum- 
stances. 

Mr.  Justice  Yates — even  as  a  licence  to  inhabit,  it  [Vide  15  Via. 
amounts  to  a  lease:  and  it  appears  most  plainly  to  be  94.pL«.] 
intended  that  he  was  to  reside  in  it. 

Mr.  Justice  Aston  and  Mr.  Justice   Willes  were     r  g2I0  1 
of  the  same  opinion. 

Per  Cur.'  unanimously — 

Judgment  of  Nonsuit, 


Davison,  on  the  demise  of  Bromlev,  Esq.  versus 

Stanley. 


/■MI IS  was  a  case  reserved  from  the  assizes;  upon  an  Acceptmeeof 
-*-    ejectment,  tried  before  Mr.  Justice  Yates.  %newleaieim> 

The  short  of  it,  so  far  as  concerned  the  point  now  de-  SL'**? ^^*°' 
termined,  was,  that  William  Bromley^  Esq.  being  seised  former, 
in  fee,  in  the  year  1686,  demised  for  ninety-nine  years, 
to  hold  from  the  day  of  the  date.     Afterwards,   JVilliam 
Bromley  J  upon  the  marriage  of  Francis^  Bromley  with 
Aim  Jf'alshj  joined  in  a  settlement  with  his  uncle  Francis 
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Bromlei/j  and  reduced  his  former  estate  in  fee  to  an  estate 
for  life.  This  ivas  a  voluntary  settlement,  and  had  a 
power  in  it :  but  it  was  not  pretended  that  the  second 
lease  was  made  according  to  thait  power.  After  this, 
William  (beiiig  then  only  tenant  for  life)  in  Vy93y  makes 
a  new  lease  for  ninety-nine  years,  to  the  same  tenant,  of 
the  same  premisses,  without  communicating  to  the  tenant 
the  alteration  which  he  had  made  of  his  eslate,  by  re- 
ducing his  fee  to  a  Itfe*cst<ite :  and  this  was  acquiesced 
in,  and  the  rent  i)aid  and  received,  for  sixty  years,  lix 
the  mean  time,  and  before  any  objection  was  made  with 
regard  to  these  leases,  William  Bromlej/  died,  and  his 
f  Sects  came  info  the  hands  of  Lord  MantforL 

The  lessor  of  the  plaintiff^  was  tenant  in  tail  under  the 
settlement ;  and  clahned  a  right  to  dispossess  the  tenant. 

The  only  Question  upon  which  the  Court  i^ave  their 
opinion,  was  —  *^  whether  the  acceptance  of  tlie  second 
^^  lease  operated  as  a  surrender  of  the/or;7rer  lease." 

Mr.  Serjeant  Nares,  on  behalf  of  the  lessor  of  the  plain- 
tiff, argued  that  the  acceptance  of  the  second  lease  ope* 
rated  as  a  surrender  of  the  first. 

He  observed,  that  the  former  lease  is  of  the  same  pre* 
misses  and  to  the  same  person.     William  Bromlej/  was 
[  2811  "]    then  tenant  in  fee.     Then  be  l)ecorae$  tenant  for  life ;  and 
grants  a  lease  to  the  same  person  for  ninety -nine  years. 

The  lessee  hereby  allows  and  acknowledges  the  lessor^s 
right  to  lease.  Moore  ()3().  Mellows  v.  Maj/.  Cro.  jB/is. 
873.  SC.  is  in  point. 

The  next  question  is — ^'  whether  any  interest  passed  by 
^*  this  second  lease." 

It  is  not  within  the  power,  'tis  true :  but  if  it  be  not  a 
roid  lease,  it  will  operate  by  way  of  surrender  of  the 
former.  '* 

At  the  time  of  making  the  second  lease,  William  Bronte 
ley  was  only  tenant  for  life :  but  he  could  pas?  the  interest 
during  his  life. 

He  cited  Ihjer  140.  b.  pi.  43.  Whitley^  Wldozc,  and 
Gough:  Where  the  first  lease  was  adjudged  to  be  sur- 
rendered and  drowned  by  the  acceptance  of  the  second. 

And  the  acceptance  of  rent  nil  operatur.     For,  the  lease 

became  void,  the  moment  the  tenant  for  life  died ;  and  no 

'    subsequent  acceptance  of  rent  could  make  it  good.     Mr. 

Francis  Bromley  then  became  immediately  intitled  to  the 

ipoBsession. 

Mr.  Price  argued  for  the  defendant. — 

Acceptance  c?  a  second  good  lease,  properly  executed 
by  n  person  who  had  power,  I  agree  to  be  a  surrender  of 
«  former.  But  that  is  only  wfatere  the  second  lease  is  good. 
lAU:  Rep.  «)8. 279.    WMs  v.  MaydweH.    Huiton^  104, 
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If  the  second  lease  is  not  good,  the  first  is  not  avoided.  t. 

Now,  here,  the  second  lease  arises  out  of  a  power;     stanmx'* 
which  must  be  executed  strictly.     And  here  the  power  •  v.  aiite,^. 
arises  out  of  this  voluntary  settlement.    Chudleis^li's  case,  1975, and  i9bo, 
1  Co.  I3i.  a.     Whitbck's  case,  8  Co.  71.     Carter,^.  S^u^r'**' 
Keite  V.  Clopton.  i980. 

He  cited  also  1  Ld.  Raym.  166.  Oiccii  v.  Saunders j 
and  Co.  Litt.  113,  to  shew  that  it  was  good  without 
livery. 

The  second  lease  must  pass  an  interest ;  or  else  it  can- 
not be  considered  as  a  lease. 

It  does  not  operate  as  an  estoppel.  f  2212  1 

Nothing  passes  by  this  second  lease.     It  is  no  execu-  r«Ld.  Raym. 
tion  of  the  power.    The  former  lease  is  not  mentioned  in  1551] 
the  second.     Shepp.  Touchstone  269. 

It  ought  to  be  a  reservation  of  the  most  rent.  But  it 
had  gone  for  more  before.  Sir  T.  Jones  1 10.  How  v. 
Whitfield.  1  Eq.  Cases  Abr.  343.  Orhj/  v.  Ladj/ 
MoHun. 

It  does  not  operate,  as  ingrafted  into  the  settlement. 
It  therefore  does  not  operate  at  all. 

In  the  case  of  Walts  v.  Maj/dwell,  Littleton^  Rep.  268 
the  second  lease  was  held  totally  void.  So  in  Sir  Wil* 
Ham  Jones  405.  IJojjd  v  Grcgori/^  and  2  Ro.  Abr.  495. 
SC.  the  second  lease  was  void;  and  the  first  still  con- 
tinued :  Tlie  second  was  not  good  within  the  proviso  of 
13  Eliz.  but  was  merely  void,  and  was  no  surrender  of  the 
former  lease.  It  could  not  operate  by  way  of  passing  an 
interest. 

The  acquiescence  of  the  lessee  only  operates  by  way  of 
Estoppel.  Co*  332.  Definition  of  an  Estoppel;  Litt.  § 
667.     Co.  Litt.  47.  b. 

If  Mr.  Francis  Bromlej/  had  brought  an  action  for  the 
irent,  the  lessee  would  have  been  estopped  to  say^that  the 
second  lease  was  void.  ^ 

1  Inst.  45.  a.  It  cannot  operate  both  by  Estoppel  and 
also  by  way  of  passing  interest.  6  Co.  14.  J.  freporCs 
case. 

A;i  estoppel  presumes  the  lease  to  be  good. 

'But  if  this  first  be  not  a  good  lease,  then  the  second 
lease  tV  good. 

Therefore  quacunque  via  datdj  it  is  with  the  defendant ; 
and  the  plaintiff  can  t  recover  agiEtinst  him. 

He  observed,  that  the  case  of  Mellows  v.  Mat/  in  Cro* 
Eliz.  873.  and  Moore  636  S.  C.  is  very  differently  ceporud 
by  those  two  reporters.  *'  .       • 
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Mr.  Serjeant  Naresy  io  his  reply,  remarked,  (hat  the 
settlement  being  a  voluntary  settlement,  Mr.  William 
linnnlei/  must,  in  point  of  law,  be  considered  as  a  piir- 
chascr  tor  a  valuable  consideration.*  He  had  two  species 
of  interest  in  him  ;  an  estate  for  life,  and  a  power:  and 
this  sccorul  indenture  of  lease  was^gobd  under  his  estate 
for  lifcy  though  either  voidable  or  void  under  the  power. 
And  here  is  no  reqital  of  any  power.  So  that  the  former 
lease  was  a  good  one:  and  tlie  taking  the  second  was  a 
surrender  of  it.  1  Leon.  147,  146-  Read  and  Nasht*s 
case. 

Subsequent  livery  upon  a  lease  a  die  ddtih,  bcins:  in- 
tended to  make  the  lease  good,  shall  not  destroy  it.  This 
^as  lately  determined  in  the  Court  of  Common  Pleas. 

This  second  lease  is  good  to  pass  an  interest ;  and  i$ 
good  by  way  of  surrender. 

Lord  Mansfield  agreed,  that  the  acceptance  of  u 
second  good  lease  will  operate  as  a  surrender  of  a  former. 
But  the  reason  does  not  hold,  in  the  case  of  accepting  a 
new  void  lease,  or  one  that  the  lessee  can*t  enjoy. 

In  the  present  case,  Mr.  William  Bromley  had  probably 
forgotten  tliat  he  had  altered  his  estate  in  fee  to  an  estate 
for  nfe :  at  lehst,  he  did  not  tell  the  lessee,  that  he  had  so' 
done. 

The  first  lease  was  for  ninety-nine  years  frdm  the  day 
of  the  date  :  the  second  lease  is  for  ninety-nine  years,  to 
commence  immediately  ;  and  there  is  not  a  word  said  of 
the  settlement  or  power.  The  tenant  made  a  fair  contract, 
hondjide.  for  a  valuable  consideration.  The  second  lease 
tiras  a  cT^teit  upon  him  :  for  the  lessor  had  no  title  to 
grant  this  new  lease.  But  the  present  lessor  of  the  plain- 
tiff" says  he  shall  lose  the  former  lease  too  ;  because  the 
latter  is  inconsistent  with  the  former;  and  lie  colild  not 
hold  under  both . 

Where  the  first  could  be  of  no  use,  if  he  had  had  the 
second  ;  and  both  parties  so  intended;  there  is  no  incon* 
sibtency  in  the  acceptance  of  a  new  good  lease  being  a 
surrender  of  the  former.  But  the  accepting  a  new  void 
lease,  which  the  lessee  is  not  to  enjoy,  could  not  shew  an' 
iDtiention  to  surrender  the  other.  Therefore,  the  reason 
why  thi^sliould  be  an  implied  surrender,  totally  faib.  A 
void  contract  for  a  thing  that  a  man  cannot  enjoy,  cannot 
in  common  sense  and  reason,  imply  an  agreement  to  give 
up  a  former  contract.  And  Mr.  Price  has  shewn  that  the 
law  is  so ;  and  that  cases  of  this  nature  appear  to  havef 
been  grounded  upon  solid  reason,  when  they  are  well 
considered.* 

I  am  very  clear  that  the  acceptance  of  this  new  lease, 
irhich  did  not  pass  an  interest  according  to  the  contract. 
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cannot  operate  as  a  surrender  of  the  former.  And  this  is 
sufficient :  I  will  not  enter  into  any  other  questions  about 
the  other  parts  of  thf  cnse. 

The  second  lease  did  not  pass  an  interest  according  to 
the  contract. 

The  plaintifTlias  no  riglit  to  recover. 

I  give  no  opinion  Avhether  the  acts  of  the  lessor  have 
or  have  not  made  the  new  lease  good  for  the  whole  of  the 
term. 

The  THREE  oiher  Judges  were  clearly  of  the  same 
c^pinion. 

Per  Cun.' 

Let  the  Postea  be  delivered  to  the  defendant  ;  Iq 
order  that  a  nonsuit  may  be  entered. 


1768. 

DAVISOll^ 

V. 
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Rex  xers.  Inhabitants  of  St.  Lawrence^  in  Winchester,     Wednesday, 

4tb  May  176t. 

See  this  Case  in  the  Quarto  Edition  of  my  Settlement- 
Cases,  No.  190.  p.  588. 


Green  and  another  ver5M5  Farmer  and  others.  (S.  C  1.  p^.^^     ^ 

BL  631.)  Mayl76». 


No  lien  on 
goods  except 
for  the  price 
of  working 
them  up. 


» ...     f 


npHIS  was  a  case  reserved  for  the  opinion  of  the  Court, 
-■•    at  a  (rial   at  nisi  prius  at  Guildhall  before   Lord 
Mansfield,  at  the  sittings  after  Trinitj/  Term  1767. 

It  was  an  action  of  trover  for  several  parcels  of  serges 
and  rackers.  "Not  guilty  "  was  pleaded ;  issue  joined ; 
the  cause  tried ;  and  a  case  stated. 

It  was  argued  first  on  Tuesday  17th  November  last,  by 
Mr.  Mansficldy  for  the  plaintifi's;  and  Mr.  Wallace^  for 
the  defendants ;  and  the  parties  desired  a  second  argu- 
ment. In  pursuance  of  which  desire,  it  came  on  again 
on  Tuesday  26th  January/ \iist ;  when,  upon  some  expla-  r  ggl5  1 
nations  of  the  facts,  it  being  thought  that  they  were  not 
quite  completely  stated,  the  Court  desired  to  be  farther 
informed  of  the  course  of  these  dealings,  as  it  is  a  quesion  i 

of  ^neral    consequence.      And  the   Counsel  agreed  to 
amend  the  case ;  which  they  afterwards  did. 

The  CASE,  when  amended,  stated  the  following  facts.  [See  3  Dora. 
It  appeared  in  evidence  that  Messieurs  HettizlemaH^^'^y^ 
purchased  from  the  plaintiffs  the  goods  in  question,  by  Jp^srs.] 
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the  intervention  of  tbeir  packer  r  and  tbejr  were  delivered 
to  the  defendants,  theii*  dyers^  to  be  dyed  upon  their  ac^ 
count,  on  \9lh  Jut^  1766.  That,  afterwards,  Messieurs 
Heinzleman  and  Uie  plaintifis  agreed  *'  that  the  plaintiflk 
"  should  have  their  goods  back  again  :"  who  demanded 
them  from  the  detcndants,  oflfering  to  pay  what  was  due 
for  the  dj/ing.  But  the  defendants  insisted  upon  being 
paid  a  debt  due  from  3Iessicurs  Heinzleman  for  dying 
other  goods,  over  and  above  what  they  owed  for  the  dying 
of  these  goods.  That  the  occasion  of  Messieurs  IleinzU" 
man\s  agreeing  "  that  tlie  plaintiffs  should  have  their 
*^  gooils  again,'*  was  their  having  failed  in  their  circuin-' 
stances.  And  it  was  proved  *Mhat  after  notice  of  this 
**  failure,  the  defendants  delivered  eleven  pieces  to  Mes- 
"  sicurs  Astofj  and  Hod^sofiy  which  had  been  bought  of 
"  them  by  the  packer  of  Messieurs  Heinzleman^  on  their 
JS'  account,  and  sent  in  like  manner,  to  4he  defendants  Xo 
**  be  dyed  on  their  account ;  xvithout  insisting  upon  being 
**  paid  more  than  what  was  due  for  dying  these  eleven 
**  pieces  ;"  and  ''  that  they  also  delivered  \o  the  plain- 
"  tiffs  five  pieces  in  white,  without  being  paid  any 
«  thing." 

It  was  furllier. stated  J  that  the  gpod^,  for  the  charge  of 
dying  whereof  the  defendants  claim  to  retain  the  good.s 
now  in  question,  had  been  sent  inlo  them,  dyed,  and 
returned,  at  the  several  times  specified  in  their  account* 
And  it  appeared  from  that  account,  that  all  the  goods, 
for  the  dying  whereof  the  defendants  now  insist  upon 
being  paid  before  they  will  part  with  this  last  parcel  of 
serges  and  rackers,  were  returned  without  retaining  or 
having  any  other  goods ;  and  that  the  demand  for  dying 
those  former  goods  arose  from  the  1st  of  January  1766 
to  the  10th  ot  June  1766,  and  before  the  J  2th  of  Jufy 
1766.  It  appeared  also,  that  there  were  several  periods, 
during  which  the  defendants  had  no  goods  in  their  hands. 

A  verdict  was  found  for  the  plaint ifts,  for  57/.  and  40^, 
costs ;  subject  to  the  opinion  of  thib  Court  upon  the  fol- 
lowing question — 

^^  Whether^  under  the  circumstances  of  this  case,  tht 
^  defendants  have  a  lien  upon  these  goods,  for  more 
^^  than  the  price  of  the  dying.*'     [the  same  goods.l 

'On  Tuesday  last,  (the  3d  instant),  this  amended  case^ 
was  argued  by  Mr.  Dunnins^  Solicitor-General,  for  the 
pfauntilb ;  and  Mr.  Eyre^  Recorder  of  Jjgtudanf  for  the 
defendants. 

Mr^  Solicitor-General  argued  that  the  de£Biidhuits  had 
no  such  lien,  nor  any  right  to  retain  these  goods,  ibriiore 
Utan  the  pike  of  dying  them« 
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The  right  to  retain  depends  upon  a  contract^  either  1768. 
express  or  implied. 

A  i'\  vlor  loses  his  right  to  retain,  if  he  stipulates  for  a  greeic 

particular  price.     2  Ho.  Abr.p.  92.     Title  '^  Justifica*  v, 

''  tion.''  pL  J,  ^  2.  FARMER. 

So,  an  innkeeper,  if  he  delivers  the  horse.  If  it  be 
brought  to  him  again,  he  can't  retain  him  for  the  first 
debt. 

JO  August  1754,  ex  parte  Shank  et  aFj  before  Lord 
Hardwicke — It  was  held  that  a  ship -builder  had  no 
specific  lien  upon  a  ship  for  repairs,  if  he  parts  with  the 
possession.     1  Alkj/nsj  p.  234.*  [•That  is  when 

So,  the  present  rieht  to  retain  ended  with  the  return  of  thei^pwrs  ar« 

si,  J    '^  ^  •'    not  done 

the  goods.  ^^\^^^^ 

This  brings  the  question  to  the  nature  of  the  contract 
between  these  parties. 

Here  is  certainly  no  express  contract,  to  vary  the  right : 
nor  is  there  any  implied  one. 

All  former  accounts  were  settled  to  tlie  Ix^ginning  of 
the  year  1766.  These  dyers  were  employed  by  the  mer- 
chant to  dye  his  goods  :  and  there  were  no  other  dealings 
between  them.  From  the  3d  to  the  lOth  of  Januarj/y 
they  had  no  goods  of  Messieurs  Hfinzleman^s  in  their 
hands :  and  that  was  the  case  at  several  other  times :  par- 
ticularly, from  the  10th  oi  June  to  12th  oi  July.  There- 
fore they  did  not  trust  to  this  retaining :  they  trusted  to 
Heinzlemans  personal  sccnriXy .  Therefore  they  had  no 
right  to  retain  for  more  than  the  charge  of  dying  these 
particular  goods. 

As  to  the  statutes  about  set-ofl's,  which  were  mentioned  [  2217  1 
upon  the  former  argument — The  fair  argument  from  those 
statutes,  is  *^  that  it  was  thought  improper  by  the  legis- 
"  lature,  to  carry  the  provision  further  than  they  have 
**  carried  it."  And  it  shews  too,  what  the  law  was,  be- 
fore those  acts. 

As  to  the  supposed  inconvenience  to  trade,  and  the  sup- 
posed analogy  to  the  case  of  a  factor — It  is  no  inconve- 
nience to  trade  ;  and  is  not  at  all  like  the  case  of  a  factor. 
The  factor  is  constantly  receiving  and  paying ;  but  the 
dyer  may  never  receive  any  more  goods,  to  dye. 

The  whole  of  this  demand  was  completed  on  10th  of 
June.  The  dyer  had  no  reason  to  look  forwards  to  the 
merchant's  sending  future  goods  to  be  dyed.  There  is 
just  as  much  reason  to  retain  the  goods  to  answer  any 
other  debt;  &c. 

He  cited  a  case  ex  parte  Ockenden^  a  miller ;  in  the 
matter  of  Matthews^  a  oankrupt.  1  Atkj/nsy  233 — Mat' 
Shews  was  indebted  to  Oc^kenden  in  £^6.  75.  lOrf.  for 
grinding  of  corn  ;  and  became  bankrupt.    He  had  given 

Vol.  \V.  T 
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1T68.       the  miUer  two  promissory  notes  of  jg  100.  «ac1i,  which  be- 
came due  before  the  bankruptcy.     At  the  same  time,  thtt 
GH&EN       tniHer  had  in  his  castody  a  quantity  of  wheat,  to  grind  ; 
^'  and  a  great  number  of  sacks.     No  more  was  due  to  him 

TA^UEn.     fy^  grinding  the  com  then  in  his  hands  than  £16.  5s, 
Lorn  11 ARDWTCKE  held  ^^  that  the  miller  had  no  s[)ecific 
*^  lien  upon  the  com  and  saciks,  but  «aly  pro  tanto  as  was 
*^  due  for  grinding  the  corn  then  in  his  hands." 
♦  Precedents         In  (lie  case  of  Demainbray  and  Metcalfe,*  the  Pawnee 
in  Chancery,     lad  the  jewels  always  in  his  possession,  as  a  security  for 
691  epey^Re-  ^^^  sums  borrowed.    But  here,  what  security  had  the  de- 
ports m  Eqni-   fendants  from  10th  June  to  ISth  July  ;  when  they  had  no 
ly,  104.  and     goods  of  the  HeinrslemaHs  in  their  hands  ?  this  was  a  sub- 
Sih?C^     5c^ttew^  transaction. 

p.  32^  pi.  4.'  Til  the  case  of  DffWWfim  versus  Matthews,  +  there  had 
t  Precedenta  been  mutual  dealings  for  several  years,  without  payment 
580^'**vw7i  ^  any  money,  on -either  side  :  which  the  Lord  Chancellor 
Atkyns,  236.  ^^^^  ^^^  ^  strong  presumptive  argnment  of  an  agreement 
8.  c.  cited  by   for  that  purpose. 

iLordHard-  |,j  ^y^^  petition  ex  parte  DeezeA  there  was  evidence, 

%  i^Atkyns,  t'**  ^^  "was  u^ual  for  packers  to  lend  money  to  clothiers ; 
i28.  and  the  cloths  to  be  a  pledge,  not  only  for  the  woric  done 

$  Vide,  1  At-    in  packing,  but  for  the  loan  of  money  likewise .  ^ 
^^°d  b^'ii  d  *      ^^^\  the  defendants  rested  upon  the  personal  security 
HwdwfckJ      of  Messieurs  Heindeman. 

r  2?i8  1        Mr.  Eyre,  Recorder  of  Ziowcfo/i  argued  for  the  defen- 
dants, in  support  of  their  right  to  retain. 

He  owned,  it  was  hard  to  maintain  the  old  cases  about 
liens  ;  and  that  it  was  not  easy  to  apply  them  to  mercan- 
tile transactions. 

flutthe  right  of  retainer  has  been  considered  (he  said) 
with  more  liveralily  of  late  years ;  it  is  now  put  upon  the 
foot  of  mere  justice. 
Ai.  present,  a  man  may  have  the  benefit  of  it  in  trover. 
The  case  mentioned  in  that  of  Chapman  versus  Dcwbj/j 
8  Vem.  117.  *^  I'hat  where  there  were  mutual  dealings 
'^^  on  account  between  a  bankrupt  and  another,  the  other 
^^  should  only  answer  to  the  bankrupt's  estate  the  balance 
**  of  the  account,"  was  before  the  Act  of  Farliameiit. 
It  was  the  first  extention  of  the  common  law,  by  way  of 
liber  atitj/.  Lord  Cow  pen  bad  come  into  it  sooner;  con- 
^(tdering  it  upon  the  foot  of  an  account  current.  The 
Courts  of  common  l^w  did  not  come  into  it  so  soon. 

In  a  case  at  Nisi  Prius  at  GttUdhaU,  it  was  ruled 
'^  that  the  defendant  could  not  justify  keq^iing  thegoods^ 
^^  till  he  was  repaid  the  duty."  It  was  an  action  of  iro- 
very  M.  IS  G.  1.  before  Lord  Chief  Justice  Eyre.  The 
plaintiff  was  gaptain  of  a  «hip ;  and  brought  over  some 
elephants  teeth,  ooth  fofr  his  owner  and  for  limseif.    Tite 
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owner  paid  the  duty  for  the  whole;   and  received  the       176& 

"wholf*.     The  duty  was  deducted  in  damages ;    Iwit  he 

could  not  detain  the  «^ood8  for  it.    I  Stra.  661.  Sione  ver-       QRBRP" 

Lord  Mansfibld — Most  clearly,  'tis  not  law.  PA*»i^l. 

Mr.  EvRE  proceeded — An  attorney  may  i\o9t  retain 
papers,  not  only  till  he  is  paid  t&e  particular  debt,  but  for 
bisgeneral  balance. 

Irie  difficulty  is  how  to  set  it  ofF  in  trover. 

Lord  Mansfield — If  it  can  Ix;  set  off  in  a  Court  of  fSee  2  Dnm. 
equity,  it  maybe  setoff  in  an  action  of  trover;  ^^K^^"'^"' 
because  it  is  a  lien.     It  was  certainly  doubtful,  be- 
fore the  case  of  Krutzer  and  WUcochs^  "  whether  ^i^J-^-a*^ 
**  a  factor  had  a  lien,  and  could  retain  for  the  ba-  ,1,03  wiis. 
"  lance  of  his  general  account.*'  396,  and  2  BI. 

Mr.  Justice  Yates — Wherever  the  plaintiff  has  a     r  2S19  J 
Uen^  he  may  retain  in  trover j  as  well  as  in  any     ^ 
other  action,  or  in  a  Court  of  Equity. 

Mr.  Eyre — It  is  as  reasonable  to  retain,  in  the  present 
case,  as  in  the  case  of  a  factor.  A  factor  must  often  be 
mihout  goods  in  his  hands,  as  well  as  the  defendants  weve 
here.  There  is  no  reason  to  confine  it  to  the  case  of  a  &€• 
tor :  it  extends  equally  to  everi/  agent ;  and  consequently 
to  a  packer,  or  a  dyer ;  and  with  equal  reason.  For,  the 
goods  are  to  be  considered  as  a  pledge,  from  the  nature  of 
the  dealing. 

He  cited  the  case  of  Foxcroft  and  others^  Assignees  ef 
Scatttrthzcaite^  against  Devonshire  and  others^  JtliL  3a. 
G.  2.  B.  H'  And  after  repeating  Lord  Mansfield's 
reasoning  in  that  case,  (whicn  see  ante  p*  936,  937.)  lie 
applied  it  to  the  present  case. 

Every  article  of  this  debt  arose,  he  said,  under  the  se- 
curity of  a  specific  lien. 

The  goods  came  into  the  defendants  hands,  in  the  course 
of  trade  and  dealing ;  and  a  lien  upon  them  is  implied  in 
the  nature  of  the  transaction.  And  this  tends  to  the  ad- 
vancement of  credit,  and  the  benefit  of  commerce. 

As  to  the  case  that  has  been  cited,  of  10th  August  1754, 
ex  parte  Shank  ei  rtf,* — -There  the  shipwright  had  db-  t  1  Aikyi>«, 
por^e^  with  his  lien.  ^^' 

I  do  not  put  it  upon  the  principle  of  the  old  causes;  but 
upon  the  principles  which  have  outained  since  the  case  of 
Kruizer  versus  JViltocks.  \  .  istFei. 

And  upon  these  principles,  the  defendant  is  intitled  to  1755.  vide 
the  postea ;  as  having  a  lien  for  more  than  the  price  of  ante,  vol.  1. 
dying. 

Mr.  SoUcitor'Generaly  in  reply— The  legislature  have 

Tg 
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1768.       only  taken  care  of  particular  cases  ;  tjiey  hare  left  this 

case  as  they  found  it. 
GREEK       .  The  defendants  never  had' a  Hen  upon  these  goods,  for 
•V.  fl//  the  several  parts  of  their  demand.    They  had  a  lien  for 

FARMER,     part  of  it,  upon  other  goods  ;  which  lien  they  huve  parted 
mUh. 

.    As  to  the  old  cases — It  don't  rest  upon  them  alone ;  I 
mentioned  a  modem  one  in  1754. 
[^  9220  ]        As  to  the  case  mentioned  in  that  of  Chapman  versus 
[•  Qa.  lUrt^.]  Dormer.*     That  was  upoii  a  bankruptcy ;    where  one 

party  would  otherwise  paj/  the  wJiole  ot  what  is  due  from 
nim,  and  receive  only  Vipart  of  what  is  due  to  him. 

The  case  of  the  jewek  is  very  strong.  And  the  Court 
of  chancery  will  not  suffer  a  mortgagee  to  redeem  till  he 
has  paid  all  that  is  due. 

OcA'€iideii*s  case  and  Deeze*s  are  reconcileable.  But  if 
thev  are  not,  the  latter  opinion  must  be  the  authority. 

The  case  of  Krutzer  versus  WUcocks  differs  from  this 
case ;  because  that  was  the  case  of  a  factor  ;  who  is  not 
in  the  same  case  with  a  dyer,  who  does  not  proceed  upon 
the  same  ideas  of  future  employment.  The  latter  can 
have  a  right  to  retain,  only  whilst  they  keep  possession.  In 
that  case,  the  factor  remained  in  possession  of  the  goods  ; 
here,  the  dyers  parted  with  the  goods  upon  which  they 
had  a  lien  for  the  former  demand. 

As  these  goods  were  sent  to  the  dyer  for  a  particular 
purpose,  he  ought  not  to  retain  them  for  a  general  pur- 
pose. The  particular  purpose  being  served,  the  right  to 
the  goods  results  to  the  owner. 

It  was  brdered  to  stand  over  to  this  day,  Friday  6th 
Mayy  for  the  opinion  of  the  Court. 

£ord  Mansfield  now  delivered  the  opinion  of  the 
Court. 

The  case  is  the  same,  as  if  the  action  had  been  brought 
by  Messieurs  Heinzleman ;  for,  the  plaintiffs  stand  in 
tneir  place.    And  so,  I  shall  consider  it. 

The  general  question  is — '^  whether  the  plaintiffs  in  this 
^^  action  should  be  obliged  to  do  justice  to  the  defendants, 
<^  by  paying  what  is  due  to  them ;  before  they  are  intitled 
^^  to  demand  the  goods  from  them,  and  to  recover  their 
**  value,  in  case  of  refusal." 

Natural  equUy  says,  that  cross  demands  should  com- 
pensate each  other,  by  deducting  the  less  sum  from  the 
.    greater;  and  that  the  difference  is  the  only  su^  which 
can  he  justly  due. 

Bxkiy  posUive  laWy  for  the  sake  of  the  forms  of  proceed- 
ing ana  convenience  of  trial,  has  said  that  each  must  sue 
am  recover  separately,  in  separate  actions. 

It  may  give  light  to  this  case  and  the  authorities  cited, 
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Jf  I  trace  the  law  relative  to  the  doing  complete  justice  in       1768. 
the  same  suit,  or  turning  the  defendant  roand  to  another 
suit,  which,  under  various  circumstances,  may  be  of  no      green 
avail.  V. 

Where  the  nature  of  the  employment,  transaction,  or  farmer. 
dealings,  necessarily  constitutes  an  account  consisting  of 
receipts  and  payments,  debts  and  credits ;  it  is  certaia 
that  onl V  the  balance  can  be  the  debt ;  and  by^  the  proper 
forms  of  proceeding  in  Courts  of  law  or  equity,  the  ba- 
lance only  can  be  recovered. 

After  a  judgment,  or  decree  "  to  account,"  both  par- 
ties are  equally  actors. 

Where  there  were  mutual  debts  unconnected^''^  the  laa^  f»  Ambler 401, 
said  they  should  not  be  set  off;  but  each  must  sue.  (a)  £^^^3^ 
And  Courts  of  Equity  followed  the  same  rule,  because  it  Rep.  idi«.*an4 
was  the  law;  for,  had  they  done  otherwise,  they  would  Qo.i.Atk. 
hav«  stopped  the  course  of  law,  in  all  cases  where  therC'*^'^^ 
was  a  mutual  demand. 

The  natural  sense  of  mankind  was  first  shocked  at  this, 
in  the  case  of  bankrupts  i  and  it  was  provided  for  by  4 
Ann.  c.M.S  11.  and  5  G.  2.  c.  30.  §  28.f    This  clause  t  Dimtiiig- 
must  have,  every  where,  the  same  construction  and  effect ;  "»n^l  <**- 
whether  the  question  arises  upon  a  summary  petition,  or  SSJ^cel 
a  formal  bill,  or  an  action  at  law.     There  can  be  but  one 
right  construction  y    and  therefore  if  Courts  differ,  one 
must  be  wrong. 

Wliere  there  was  no  bankruptcy,  the  injustice  of  not 
setting  off,  (especially  after  the  death  of  either  party,) 
was  so  glaring  that  parliament  interposed  by  8  tr.  2,  c. 
i2S.  X  and  8  G.  2.  c.  2i.  ^  5.     But  the  provision  does  not  t  Sect  u.  for 
go  to  goods  or  other  specific  tilings  wrongfully  detained  ;  J^aflJSJf""*" 
and  therefore  neither  Courts  of  Law  nor  £quity  can  make  agatDtt  each 
the  plaintiff  who  sues  for  such  goods,  pay  first  what  is  other, 
due  to  the  defendant ;  except  so  far  as  the  goods  can  be  K^i^  ^"'"* 
construed  a  pledge:  and  then,  the  right  of  the  plaintiff  is 
only  to  redeem. 

The  convenience  of  commerce,  and  natural  justice  are  [6  Dam.  is. 
on  the  side  of  liens  ;  and  therefore,  of  late  years.  Courts  c^^pj^jj^* 
lean  t^at  way — 1st.  Where  there  is  an  express  contract;  531.]  '      ' 

(a)  This  was  not  so  in  the  case  of  bankrupts  ;  for  long 
before  the  statutes  cited  in  the  next  paragraph,  mutuu 
debts  might  have  been  set  against  each  other,  1  Mod.  I^IS, 
per  North,  C.  J.  Tr.  28,  case  2,  and  in  2  Vem.  117, 
cited  by  Mr.  Eyre,  ttnt.  2218 ;  it  appears  that  Ld.  Hale 
had  so  adjudged  ;  and  it  is  clear  that  in  general,  in  Courts 
of  Equity,  mutual  debts  might  have  been  set  off  against 
each  other,  before  any  statute  for  that  purpose. 

T3 
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fldltr.  Wh«rc  it  is  impfiedfvoni  t!ie  usage  of  trade:  or 
(9my,)  fromtlie  manner  of  dealing  between  the  parties  in 
the  parttcnlar  case;  (4rthly.)  or  where  the  defendant  has 
acted  as  a.  factor. 

The  case  expartf  Ockenden  was  well  considered.  Lord 
Hardwickb^s  oias  was  strong  on  behalf  of  liens  ;  and  his 
own  determination  in  the  case  ex  parte  Deeze  had  been 
almost  in  point.  Yet  he  took  time  to  consider  it  and 
search  for  precedents.  And  after  consideration,  be  thought 
he  could  not  construe  it  within  the  mutual-credit  clause 
of  the  bankrupt-ac^ ;  unless  it  could  be  so  construed  in  an 
action  of  trover.  (And  that  is  certainly  so.)  He  rested 
upon  there  being  no  room,  in  that  case,  to  impb/  a  lien, 
mm  usage  of  trade,  or  from  the  particular  nianner  of 
dealing. 

This  case,  and  that  ex  parte  Deeze,  are  well  reported 
in  the  printed  books ;  but  I  will  read  you  my  note  of 
both. 

(Accordingly,  he  read  his  own  note  of  the  case.) 

This  was  in  August  1754;  and  it  stood  orer ;  and  on 
SOlli  December  1754,  no  precedents  being  found,  he  de- 
termined accordingly. 

And  no  precedents  arc  cited  siffce  the  80th  December 
1754. 

Then  his  Lordship  read  his  own  note  ex  parte  Deeze^ 
on  the  bankruptcy  of  AV/ow  Nicholls — "  That  the  Assig- 
<*  nees  could  not  take  tlie  goods  from  the  petitioner,  wrth- 
**  out  making  satisfaction  for  the  whole  of  his  debt.  As 
*^  to  a  lien  in  that  case,  from  the  nature  and  course  of 
^  dealing,  the  evidence  is  not  clear."  The  opinion  was 
"  That  the  petitioner  should  be  paid  liis  debt,  before  the 
^  goods  were  taken  out  of  his  hands." 

Though  Lord  Hardwicice  took  notice  of  the  evidence 
of  usage,  he  said,  it  was  not  very  clear.  He  thought  it 
hard  that  mutual  credit  should  only  relate  to  pecuniary 
demands ;  though  goods  can  only  be  paid  for  in  money  ; 
and  in  that  case,  there  was  an  account  between  the  par- 
tics  ;  wine  on  one  side,  and  package  on  the  other. 

I  have  inquired  into  the  case  ex  parte  Deeze,  and  the 
affidavit  of  the  book-keeper  (a),  (which  he  particularly 


{a)  Qu.  This  affidavit  and  Qu.  in  what  the  simili- 
tude between  a  factor  and  packer  consists  ?  for  it  is  ob- 
€ervable,  that  it  appears  by  tiie  Report  in  the  cause  ex 
parte  Ockenden,  what  the  affidavit  in  that  ex  parte  Deeze ^ 
must  have  been,  for  Lord  Hardwicke  is  tliere  reported 
to  have  said  that  in  the  petition  ex  parte  Deeze  before 
him  there  was  evidence  that  it  is  usoal  for  packers  to  lend 
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stated).    If  the  usa^e  there  stated  be  true,  the  packer  was        1768. 
in  the  iiature  otn  factor;  and,  as  such^  bad  a  lien  for  the 
general  balance,     it  was  settled,  in  17a5,  ^^  that  a  packer, 
^^  bein^  in  the  nature  of  a  factor,  would  be  intitled  to  a 
*«  lien." 

Apply  this  to  the  case  ex  parte  Ockenden^  aod  to  the 
present  case,  in  this  case,  the  defendant  acts  in  no  re- 
spect as  a  factor;  but  merely  as  a  manufacturer^  to  dye. 
There  is  no  express  contract  *'  to  pledge;"  no  usage  of 
tirade ;  no  argument  from  their  particular  dealing;  on  the 
contrary,  it  appears  that  he  trusted  to  Messieurs  Jleinzle' 
matis'  personal  credit  only.  The  defendants  never  de- 
tained any  goods  to  answer  their  debt ;  but,  from  the  1st  (^  2223  j 
ai  January  to  lOtk  oijuncj  gave  all  back ;  for  the  dying 
of  which,  they  now  claim  to  detain  ;  without  havine  any 
new  cloths  sent  in.  After  notice  of  the  failure  of  Jleinf 
zleman^  tliey  delivered  eleven  pieces  to  Aston  and  Hodg^ 
5o»,  without  a  claim. 

It  is  sufficient,  that  no  contract  can  be  implied,  to  give 
a  lien  for  the  balance,  from  any  usage  of  trade  or  mannei 
of  dealing :  but  it  is  much  stronger,  when  the  manner  of 
dealing  shews  the  contrary,  and  that  the  defendants  relied 
on  personal  credit  only. 

Therefore  we  are  all  of  opinion  "  that  there  is  no  lien 
"  here,  beyond  that  which  is  given  by  the  general  rule 
'^  of  law  ;  which  never  was  disputed."  (a) 

PosTEA  to  be  delivered  to  the  Plaintiff. 

N.  B.  The  price  of  dying  was  deducted  at  the  time 

pf  taking  the  verdict ;  the  value  of  the  goods  in 

h)kite(b)  being  only  thereby  given  to  the  plaintifis. 


Perkins  et  Al'.  ex  dimiss'  Vowlc  lege  Vowe  et  Al'.  ver^ 
51/^  Sewell  et  Ar.     (S.  C.  1  Bl.  654.) 

TTPON  a  special  verdict  in  ejectment  from  Chester,* 

As  to  part  of  the  premisses — The  jury  found,  (amongst 
other  things)  that  William  Dexter,  being  seized  in  &e^ 
enfeoffed  Jlenr^  Earl  of  Derbi/,  afterwards  King  //•  4. 
and  his  heirs  for  ever.  That  // .  4,  when  king,  by  letters 
patent  under  the  seal  of  the  Dutcby  of  Lancaster^  (re« 


mone^  to  clothiers,  and  the  cloths  to  be  a  pledge  not  only 
for  the  work  done  in  packing,  but  for  the  loan  of  money 
likewise,  and  it  is  so  here,  ant.  2217. 

(a)  That  is  a  Hen  only  for  dying  the  same  goods  for 
the  conversion  of  which  the  action  was  brought. 

(b)  That  is  undyed. 

T4 


Tuesday  tOUi 
May  1768. 


*  Lege  LeiciS' 
iir. 

Gifts  of  tfael 
provision  of 
tiie  Kin^,  and 
in  rewards  of 
services  are 
only  protected 
bvM,35. 
Hen.  8.  c.  SO. 
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citing  that  Margaret  the  grand-da Uj^hter  and  heir  of 
iVilliam  Dexter  hd^A  represented  "that /)e'j*/cr  was  dead, 
^^  and  that  the  manor  remained  in  the  hands  of  the  crown/' 
^nd  expressing  "  that  the  king  was  willing  to  do  that 
^^  which  law  and  equity,  good  faith  and  gooa  conscience 
^^  required/'  granted  the  manor  to  one  Miiton  and 
the  said  Margaret  his  wife  ;  to  hold  to  the  said  Mitton 
and  Margaret  his  wife  and  the  heirs  of  the  said  Marga- 
ret  J  of  the  Dutchy  of  Lancaster ;  and  if  the  said  Mar^ 
garet  should  die  without  heirs  then  to  revert  to  the  king 
and  his  heirs. 

Then  the  special  verdict  deduces  a  long  title :  but  it 
is  not  material  to  specify  the  particulars  ;  as  the  only 
f  22S4  ]  question  was — ^^  whether  this  grant  was  within  the  pro* 
"  tection  of  the  act  of  34  *  35  H.  8.  c.  20." 

It  was  twice  very  elaborately  argued.  But  it  may  be 
sufficient  to  report,  that  the  Court  was  of  opinion  ^^  that 
**  the  grant  was  neither  a  gi/V  nor  a  reward  for  services  ; 
'^  but  made  as  an  act  of  justice j  in  execution  of  some 
<<  secret  trust  or  confidence ;  and  therefore  not  within 
<^  either  the  preamble,  or  the  enacting  clauses  of  that 
"  Statute." 

And  Judgment  was  given  for  the  Plaintiff. 


ii^May'^       GooDTiTLE,  on  the  Demise  of  Alexander  and  Others, 


1768. 


Witnesses 
oiif[ht  not  to  be 
admitted  to 
deny  their  own 
attestation. 


[SeeSkinn.  79* 
1  Bl.  R.  365. 
Boiler  260.] 


versus  Clayton  and  Others. 

SIR  Fletcher  Norton ^  on  behalf  of  the  plaintiff,  shewed 
cause  against  granting  a  new  trial,  in  an  ejectment- 
cause,  wherein  a  special  jury  has  given  a  verdict  for  tho 
Slaintiff,  the  heir  at  law  of  the  testator  ;  and  the  defen- 
ants  had  moved  to  set  it  aside. 

The  Question  was  on  the  execution  of  a  will.  The 
testator's  name  was  Weston, 

Mr.  Justice  Willes  read  the  report  of  Mr.  Baron  Smythe 
who  tried  the  cause  :  whicli  was  very  particular  and  cir- 
cumstantial :  importing,  in  general,  that  the  evidence 
was  contradictory  ;  but  that  he  could  not  declare  him- 
self to  be  dissatisfied  with  the  verdict,  as  there  was  evi- 
dence on  both  sides. 

[If  the  particular  report  can  be  procured  within  con- 
venient time,  it  shall  be  inserted ;  and  the  page  of 
its  insertion  shall  be  referred  to  in  tlie  table,  under 
title  "  will,"  in  the  article  concerning  attesting 
witnesses.] 

Lord  Mansfield  thought  it  a  very  strong  case  for  a 
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new  trial.    He  said,  it's  being  an  ejectment'Case  is  no 

reason  at  all  against  granting  a  new  trial :  for,  though  a 

new  ejectment  may  be  brought,  yet  here  will  be  a  change  goodtitle 

of  possession  ;  by  which  the  defendant  will  be  a  sufferer.  v. 

This  obiection  against  granting  a  new  trial,  ^^  because  ^    clattok. 

"  new  ejectment  may  be  brought,"  has  been  over-ruled 

again  and  again.    An  attesting  witness  to  a  will  has  here 

come  to  swear  against  her  own  attestation. 

Upon  the  whole  of  the  evidence  reported,  it  is  a  clear 
Case  for  re-consideration. 

Mr.  Justice  Yates — ^New  trials  are  often  granted  in     [  2225  3 
cjectment«cases  as  well  as   in  others ;  where  the  party 
praying  a  new  trial  would  suffer  by  a  change  of  pos- 
session. 

In  the  present  case,  I  think,  the  witnesses  ought  not  to 
have  been  admitted  to  give  evidence  against  meir  own 
attestation. 

There  are  cases  where  one  witness  has  supported  a  will, 
by  swearing  that  the  other  two  attested ;  though  those 
other  two  have  denied  it. 

Mr.  J  ustice  Aston  was  of  the  same  opinion. — Every  one 
of  these  witnesses  has  acknowledged  their  having  attest- 
ed this  will.  I  think  clearly  that  it  requires  a  re-conside* 
ration. 

Mr.  Justice  Willes  concurred  ;  and  thought  the 
weight  of  the  evidence  appeared  to  be  on  the  side  of  the 
defendants. 

Lord  Mansfield — 1  have  several  Cases,  both  upon 
bonds  and  wills,  where  the  attestation  of  witnesses 
has  been  supported  by  the  evidence  of  the  other  witnesses, 
against  that  of  the  attesting  witnesses  who  denied  their 
own  attestation . 

It  is  of  terrible  consequence,  that  witnesses  to  wills 
should  be  tampered  with,  to  deny  their  own  attestation. 

Therefore — Let  the  rule  be  made  absolute,  for  setting 
aside  this  verdict;  and  a  new  trial  be  had  :  but  it  must 
be  upon  payment  of  costs. 

Rule  accordingly. 


Catherine  Lowe  versus  Newsham  Peers.  Saturday  i4th 

May  1768. 

nnillS  was  an  action  of  covenant,  upon  a  marriage*  contracts  in 
-*-    contract  ;    being  a  promise  under  the  defendant's  restraint  of 
hand  and  seal,  and  in  his  own  hand- writing,  to  the  effect  ""•"^•8«  ^^^^ 
**  following — *^  I  do  hereby  promise    Mrs.   Catherine 
<^  Lowe,  that  I  will  not  marry  with  any  person  besides 
^^  herself :  if  I  do,  I  agree  to  pay  to  the  said  Catkeiine 
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1768.        ^'  Lowe  £1000  withiBtliree  tnontlid  next  after  I  shall 

**  marry  any  body  else.     Witness   roy   hand   Nfwsham 

LOWE        ^^  P^^5  *  and  Seal  4rc«    This  deed  was  executed  in  ^737. 

V.  And  in  1767,  Peers,  married  another  woman.     Whcre- 

PKERs.       upon,  this  action  was  broogiit. 

•  These  last  f  The  plaintiff  a  vers,  in  her  declaration,   ^^  that  she  had 

words,  "  and     "  remained  single,  and  was  always  willing  and  ready  to 

n^^Hfl?  ttT     "  niarry  him,  whilst  he  continued  single  ;  but  he  marrievl 

h^mme.         '^  Elizabeth  Gardiner.'^    The  breach  was  assigned  in 

r+999fi  T     non-payment  of  the  £1000  though  demanded,     f  he  de- 

LT4»u  J    fgnjant,  pleaded  ^^  non  est  faclum.^' 

[See  Ant.  2057.      The  question  turned  Upon  the  second  connt  only :  for, 

1  RoL  Abr.       n  vras  admitted,  that  no  sufficient  evidence  was  given  to 

2D«?n.sr.      .support  the  first  ponnt  (a).  .^^„      , 

5 East. 270.  The  cause  was  tned  before  Lord  Mamfiefd.     itap* 

4  Brown  2S9.J  peared  m  evidence,    by  letters  that  were  read,    that 

there  had  been  a  long  courtship  ;  and  that  this  obli-* 
gation  was  fairly  and  voluntarily  given  by  the 
defendant  to  the  plaintiff,  the  defendant  polled  the 
stampt  paper  out  of  his  own  pocket ;  and  wrote, 
signed^  sealed,  and  executed  it,  in  the  presence  of  one 
witness.  And  ai  witness  who  saw  it  exccnted,  attested  it, 
after  the  defendant  was  gone.  There  was  no  interconrse 
between  the  pbiintiff  and  defendant  afterwards.  The 
witness  to  prove  this  deed  swore  that  the  defendant  sealed 
it  before  ha  wrote  lib  name  "  Ncwsbam  Peers,^*  Evi- 
dence was  called,  on  the  other  side,  to  prove  the  con- 
tnury. 

His  iordskip  directed  the  jury  to  ^nd  for  the  plaintiff, 
with  damages  «e£IOOO  if  they  thofught  the  deed  to  be  a 
rood  deed.  If  this  direction  was  wrong,  he  gave  the 
defendant  leave  to  move  for  a  new  trial,  without  cosU^ 

Accordingly,  on  Thursday^lst ^/^nVlast, Mr.  Dunning, 
solicitor-general,  moved  for  a  new  trial,  with  liberty  also 
to  move  afterwards  in  arrest  of  jadgment. 

Rule  to  shew  cause. 

Upon  shewing  cause  on  Monday  last  (the  9(h  instant,) 
a  question  was  proposed  to  be  debated,  "  Whether  the 
*^  jury  could  give  any  more  or  less  damages  than  the 


t 


(a)  According^  to  IliWs  MS.  note  of  the  judgment 
iven  in  Cam^  Scacc.  on  this  case,  there  was  a  verdict 
jx  the  defeodaot  on  the  fir^  count,  which  differed  from 
the  second,  only  in  this,  that  it  contained  an  averment  of 
an  express  promise  of  marr  jage  between  the  plaintiff  and 
defcnilant,  which  averment  was  omitted  is  the  second 
count.    6  M.  5. 196,  202,  203. 
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''  jglOOO,  the  specific  sum  mentioned  in  the  deed;" 
as  well  as  ^^  whether  this  instrument  is  good  enough  in 
^^  JLaw,  to  support  any  action  whatsoever  ?" 

It  was  then  agreed  that  both  motions,  (viz.  for  a  new 
trial,  and  in  arrest  of  judgment,)  should  come  on  to  be 
argued  together. 

Pursuant  to  which  agreement,  the  Case  was,  yesterday 
and  to-day,  argued  by  Sir  Fletcher  Norton^  Mr.  Cust 
and  Mr.  Wallace^  for  the  plaintiff:  and  by  Mr.  Durmingy 
solicitor-general,  and  Mr.  Mansfield  for  the  defendants  t 
but  the  court,  in  giving  their  opinions  upon  the  two  mo* 
tions,  entered  so  fully  into  the  grounds  and  reasons  upon 
which  they  founded  their  determination,  and  discu^ed 
the  objections  and  cases  cited  so  particularly,  as  may 
render  the  arguments  of  the  counsel  unnecessary  io  be 
given  here  at  ail ;  or  at  least,  more  than  a  slight  sketch  of 
them.     The  general  tendency  of  them  was  shortly  this. 

The  motion  for  a  new  trial  was  founded  upon  an  objectioo 
to  the  direction  given  to  the  jury,  ^^  to  find  the  whole  sum 
*^  of  ^1000  in  damages,  in  case  they  should  find  for  the 
^^  plaintifi*:"'  The  counsel  for  the  defendant  insisting 
that  the  jury  ought  to  have  been  left  at  liberty  to  give  a 
less  sum,  if  they  Jiad  thought  proper ;  the  jury  being 
judges  of  the  damages,  as  well  in  covenant  as  in  assump- 
sit. They  cited  i  Lev.  111.  James  against  Morgan  ^ 
where  the  jury  were  directed  to  give  only  the  value  of  the 
horse  in  damages,  upon  an  assumpsit  '^  to  pay  a  Barley- 
*^  corn  a  nail,  doubling  it  every  nail."  They  also  cited 
and  much  relied  upon  Sir  Baptist  HixC^  case,  in  1  iZo. 
Abr.  p.703.  Title  ''trial,**  pL9.  where  a  finding  of 
less  was  holden  to  be  good;  and  the  jury  are  said  to  be 
chancellors,  and  may  give  such  damages  as  the  case  re* 
quires  in  equity. 

It  was  answered.  That  where  a  particular  sum  is  liqui- 
dated and  fixed  by  the  agreement  of  the  parties,  and  the 
breach  of  covenant  assigned  in  non-payment  of  that 
money,  that  fixed  sum  alone  is  the  measure  of  the 
damages. 

The  motion  in  arrest  of  judgment  was  founded  upon 
the  following  reasons — That  all  engagements  in  restraint 
of  marriage  are  void. — That  this  engagement  is  of  that 
sort — that  there  is  no  consideration  for  this  contract.  It 
is  not  reciprocal :  here  is  no  mutuality ;  which  is  essen* 
tial  to  the  validity  of  a  contract. 

It  was  answered,  that  this  whole  transaction  amount9 
to  a  mutual  promise  ''  to  marry  each  other."  The  plain- 
tiff's acceptance  of  this  deed  is  sufficient  evidence,  of  her 
making  such  a  promise.  So  that  there  were  mutual  pro- 
mises ;  and  both  were  bound  to  perform  them.  Tti^ere- 
fore  there  was  a  consideration  for  the  defeadaat's  promise." 
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j7o8.       However,  this  promise  is  by  a  deed,  and  a  deed  carries 

its  own  consideration. 
*^^'E  And  this  is  not  an  engagement  in  restraint  of  marriage 

^*  generalty:  it  is  only  a  restraint  from  marrying  any  bcdj/ 

PEERS,      ^igg  1,1^1  ^fgf^fi  other.    Therefore  it  is  not  like  the  Case  of 

Bakery.  White^  in  2  Vern.  215.   or  that  of  Woodhome 
and  Sheplev^  in  2  Alkt/n$  535. 

Lord  Mansfield  stated  the  deed  particularly,  and 
[  S828  j  the  declaration  upon  it.  The  words  are — '*  I  do  hereby 
**  promise  Mrs.  Catherine  Loxte  that  1  will  not  marry 
"  with  any  person  besides  herself:  if  I  do,  I  agree  to  pay 
**  the  ^id  Catherine  Lowe  £\600  within  three  months 
^^  A'c.*'  The  defendant  was  single^  at  the  time  j  and  so 
was  the  plantiff. 

The  second  count  avers  that  the  plaintiff  was  ready  to 
marry  him  ;  and  that  after  the  makine  the  deed,  he  did 
marry  another  woman,  namely,  one  Elisabeth  Gardiner: 
yet  he,  the  defendant,  did  noty  when  requested  by  the 
plaintiff,  pay  the  £1000  which  he  had  agreed  to  pay  ; 
and  so  (though  often  requested  ;)  hath  not  kept  the  cove* 
nant  made  between  them  as  aforesaid.  So  that  the  breach 
is  assigned  in  the  not  paying  the  £1000. 

To  this  declaration — "  non  est  factum^*  was  pleaded, 
by  the  defendant  :  but  the  jury  found  ^^  that  it  was  his 
^'  deed  ;  and  have  given  ;£10()0  damages.  And  by  law 
and  iii  justice,  he  ought  to  pay  the  £1000.  Monet  is 
the  measure  of  value.  Therefore  what  else  could  the 
jury  .find  but  this  j^lOOO  (unless  they  had  also  given 
^  interest  after  the  three  months  ?) 

This  is  not  an  action  brought  against  him  for  not  marry-^ 
ing  her,  or  for  his  marrying  any  one  else :  the  non^pay^- 
ment  of  the  £1000  is  the  ground  of  this  action — "  that 
"  he  did  not,  when  requested,  pay  the  £1000.'* 

The  money  was  payable  upon  a  contingency  :  and  the 
contingency  has  oappened.     Therefore  it  ought  to  be 
I*  Vet.  183.      paid. 

Str.'^S^s**'         There  is  a  difierence  between  covenants  in  general,  and 

Dnni.  540.        Covenants  secured  by  a  penalty  or  forfeitnre.     In  tha 

SayenL.  of     loiter  Case,  the  obligee  has  his  election.     He  may  either 

Dam.  67,68.]    jj^ng  an  action  ef  debt  for  the  penalty,  and  recover  the 

penalty ;  (after  which  recovery  of  the  penalty,  he  can 

not  resort  to  the  covenant ;  because  the  penalty  is  to  be  a 

satisfaction  for  the  whole :)  or,  if  he  does  not  choose  to  go 

for  the  penalty,  he  may  proceea  upon  the  covenant j  and 

recover  more  or  less  tlian  the  penalty,  toties  quoties. 

And  upon  this  distinction  they  proceed  in  courts  of 
equity.  They  will  relieve  against  a  penalty,  upon  a  com* 
pensation  :  but  where  the  covenant  is  ^^  to  pay  a  parti* 
cular  liquidated  snmy*  a  court  of  equity  can  not  make  a 
new  covepant  for  a  man ;  nor  is  there  any  roam  for  comn 
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pensation  or  relief.    As  in  leases  containing  a  cotenmU        1768» 
ascfiinsi  ptoz&irtg  up  meadow ;  if  the  covenant  be  "  not  to 
'*  plow  ;***  and  there  be  a  penalty  ;  a  court  of  equity  will        Uiytt 
relieve  agmnsi  the  penalty^  or  will  even  go  further  than  V. 

thatf  (to  preserve  the  substance  of  the  agreement :)  but       PEERd. 
but  if  it  is  worded — "  to  pay,jg5  an  acre  for  every  acre  [•e  Vio.47S.] 
"  plowed  up  /*  there  is  no  alternative^  no  room   for  any  ti,^  ^*^  ^* 
reUef  against  it ;  no  compensation  ;  it  is  the  substance  ot  8anq.^S49.  poiL 
the  agreement.     Here,  the  specified  sum  of  jg  1000  is  ttsuffS.] 
found  in  damages :   it  is  the  particular  liquidated   sum 
fixed  and  agreed  upon  between  the  parties,  and  is  there- 
fore the  proper  quantum  of  the  damages. 

The  same  reason  answers  to  the  motion  for  a  new  trial 
in  the  present  case. 

As  to  the  case  mentioned   by  Mr.   Mansfield,   from 
2  Ro,  Abr.  703.  S — It  is  impossible  to  support  it:  for,  it  $SirBapti»t 
can  not  be,  that  a  man  should  be  oblis^edto  take  less  than  ^*J^' 
the  liquidated  sum.     And  the  writ  of  error  in  that  case 
was  plainly  brought  by  the  ||  defendant.     Besides,  the  B  Itwasso. 
damages    could   never  be  taken    advantage  of  upon  a    i^^'^*'^ 
writ  of  error.  '  How  could  the  quantum  of  the  damages  ed,  inCrol^ J«e. 
found  by  the  j«ry  be  the  subject  of  a  writ  of  error  ?  S90.  Sir  Bap* 

'Tis  therefore  clear,  that  where  the  precise  sura  is  wo/  ^*!?*^*''*t 
the  essence  of  the  agreement,  the  quantum  of  the  damages 
may  be  assessed  by  the  jury  :  but,  where  the  precise  sum 
is  'fixed  and  agreed  upon  l)etween  the  parties,  that  very 
sum  is  the  ascertained  damage,  and  the  jury  are  confined  [^^n*ra36*i 
to  it.  *^*^*     ^^' 

This  brings  the  matter  to  the  vahdHi/  of  the  deed. 

Whatever  grounds  existed  at  that  time,  that  could 
avail  the  defendant  to  avoid  the  deed,  should  have  come 
on  his  part,  by  a  proper  pleuy  if  it  would  in  reality  have 
been  a  good  defence  for  him.     And  therefore  if  any  such 
ground  had  existed  in  this  Case,  as  did  exist  in  Shepleys 
Case  f  ;  or  any  other  ground  not  appearing  upon  the  face  f«  Atkyns53.s. 
of  the  deed  ;  it  ought  to  have  been  avoided  by  a  proper  ^tl^^^^^f' 
plea.     Here,  we  are  upon  the  face  of  the  deed :  the  cmSu.^^ 
plea  is  ^'  non  est  factum.^^ 

It  is  objected    that  this  is  an  engagement  in  restraint 
of  marriage. 

It  is  answered,  that  this  construction  is  directly  con- 
trary to  the  words  and  intention  of  the  deed;  which 
amounts  to  a  mutual  agreement  between  these  two  persons 
*^  to  marry  each  other ;"  and  that  the  plainti£F's  accep- 
tance of  tne  deed  proves  that ;  and  that  what  the  jury 
have  found,  is  a  sufficient  reason  to  have  it  supposed 
that  there  was  such  a  mutual  agreement  "  to  marry  each 
^*  o^Aer ;"  that,  however,  this  is,  at  the  utmost,  only  a  - 
contract  "  that  he  would  not  marry  any  other  woman  ;  [  2230  j 
**  and  that  if  he  should  marry  any  other  womAn,  he 
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^^  would  paj  ;he  plaiotiff  jglOOO  within  three  monthsr 
^^  after  he  should  so  marry  any  other  woman ;"  bat  is 
very  far  fsom  restraining  his  marrying  eU  all. 

This  is  a. point  of  mery  considerable  importance. 

All  these  contracts  ought  to  be  looked  upon  (as  Lord 
Hardwicke  said  in  the  Case  of  TVoodhouse  v.  Hheple^) 
with  Bi  jealous  eye\  eyen  supposing  tbem  clear  of  any  di- 
rect fraud.  In  that  case,  Lord  llardwieke  did  not  pro- 
ceed on  any  circumstances  of  i)articular  actual  fraud; 
but  on  public  and  general  considerations  :  and  therefore 
he  gave  no  costs. 

These  engagements  are  liable  to  many  mischiefs ;  to 
many  dangerous  consequen<;cs» 

When  persons  of  difFerent  sexes,  attached  to  each 
other,  and  thus  contracting  to  marry  each  other,  do  not 
marry  immediately,  there  is  always  some  reason  or  other 
against  it ;  as  disapprobation  of  friends  and  relations,  in- 
equality of  circumstances,  or  the  like.  Both  sides  ought 
to  cotUinuefree :  otherwise,  such  contracts  may  be  greatly 
abused :  as,  by  putting  women's  virtue  in  danger,  by 
too  much  confidence  in  men  ;  or,  by  young  men  living 
with  women  without  being  married.  Therefore  tho^e 
contracts  are  not  to  be  extended  by  implication. 

But  here  is  not  the  least  ground  to  say  ^\  that  this  man 
^^  has  engaged  to  marry  this  woman.'*  Much  less  does 
any  thing  appear,  of  ^^rr  engaging  to  marry  him. 

There  is  a  great  difference  between  promising  to  marry 
a  particular  person  ;  and  promising  not  to  marry  any  one 
else.  There  is  no  colour  for  either  of  these  constructions 
that  have  been  offered  by  the  plaintiff's  counsel. 

This  is  only  a  restraint  upon  him  against  marrying  any 
one  else f  besides  the  plaintiff:  not  a  reciprocal  engage- 
ment <^  to  marry  each  other ;"  or  any  thing  like  it. 

This  penalty  is  set  up  against  the  defendant,  after  ten 
years  have  passed  without  any  intercourse  between  the 
plaintiff  and  him. 

Another  reason  why  we  shoukl  not  strain  in  favour  of 

this  contract,  is  because  if  there  was  really  any  mutual 

[  S831  3     contract  under  fair  and  equal  circumstances,  the  plaintiff 


(a)  Qu.  3.  For  there  were  two  counts  in  this  case,  and 
as  appears  from  Hill's  WS.  notes,  a  verdict  for  defeadant 
on  the  first  in  which  there  was  an  averment  of  a  promise 
of  marriage  between  the  plaintiff  and  the  dc&ndabt,  and 
there  was  no  such  averment  in  the  second  county  fuid  it 
seems  that  this  verdict  would  be  conclusive  against  this 
plaintiff  bringing  any  action  on  a  promise  of  maaing^* 
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•will  siill  be  at  liberty  to  brin^  her  action  :  for,  a  void  bond,*        1768. 
can  never  stand  in  her  way. 

Therefore  I  think,  that  wkat  pasMd  at  the  trml  was        i-owa 
j)orfc'ctly  right;  that  the  measure  of  damages  was  the  v- 

£1000  and  that  this  was  such  a  contract  as  ought  not  to      peers'. 
be  carried  into  execution.  £•  Lege,  deed 

The  Case  of  »ii*rr  and  While  \^  was  not  near  s**^troaj^  ^J^^^^^^^^^"^*' 
as  the  present  case.     That  was  in  restraint  of  Etizabeth  ^ohon^'^^ht 
Baker's  marrying  again.     There  is  a  difference  Ijlitween  c^e.] 
a  rcstmint  of  a^^  marriage,  and  a  restraint  of  a  second  t  s  Vera.  215. 
inarria^  :  the  pldintifF  there  was  a  widow^  when  she  gave  ®^^/.^^  ^^• 
the  bond.     And  the  transaction  was,  in  effect,  a  mere  ^'      iteetAP. 
wager,  and  nothing  at  all  unfair  in  it :  and  yet,  in  that 
case,  the  bond  was  decreed  to  be  delivered  ap  to  be 
cancelled. 

Mr.  Justice  Yat£s  was  of  the  same  opinion,  on  both 
points. 

In  actions  of  debt,  it  is  fatal  to  the  plaintiff,  if  he 
mistakes  his  demand  ;  because  the  demand  is  not  divisiUe. 
In  eotenant,  it  is  divisible. 

Tlfetf  deed  was  the  onfy  evidence  \i\Mn  which  damages 
could  be  given,  it  is  a  covenant  "  to  pay  a  stipulated 
"  sum  upon  a  particular  event."  Tlie  event  has  hap- 
pened :  the  action  is  brought  wpon  it.  On  a  writ  of  in- 
quiry, the  inquisition  wonid  have  been  set  aside,  if  less 
than  the  sum  specified  had  been  found. 

As  to  Sir  Bapdst  Hicks's  Case,  in  2  Ito.  Ahr,  703. —  [See  21  Vin. 
What  l^rd  Maw^eld  has  said,  is  an  answer  to  it.     The  *^'^' *lf' ^' » .. 
tf  ury  ought  (o  have*  allowed  the  stipulated  sum  for  every  3"xit."i6. 
acre  that  was  wanting.     For,   according  to  that  rate  the  Text.  7.] 
purchase-money     was    paid,    or   <igrecd  to   be    pail ; 
•and  according  to  that  rate  it  ought  to  havo  been  allowed 
or  refunded :  part  of  the  money  vtight  have  been  actnally 
paid.     And  on  a  writ  of  error,  (as  Lord  Mansfield  has 
observed,)  the  findiug  of  damages  by  the  jury  could  not 
come  in  question. 

So  far,  I  am  of  opinion  for  the  plaintiff:  for,  I  think 
the  J^IOOO  is  the  proper  quantum  of  damages  which  the 
jury  were  found  to  find. 

But  on  the  motion  in  arrest  of  judgment,  upon  the  t/i- 
validUj/  of  the  deed — I  am  of  opinion  for  the  defendant. 

For,  this  agreement  is  in  restraint  of  nmrriage.  It  it  [  S332  ] 
not  a  covenant  ^^  to  marry  the  plaintiff;"  but  not  I9 
marry  any  one  else:"  and  yet  she  was  under  no  oblig<a* 
tion  to  marry  him.  So  that  it  restrained  him  from  maiTy« 
ing  at  4tily  in  case  she  had  chosen  not  to  permit  him  lo 
marry  her. 

An  action  of  oovenafvt  most  be  founded  on  the  €ove- 
iiant ;  and  the  teaach  assigned  within  the  words  ^  it. 
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1768.  Novr  if  she  had  requested  him  to  marry  her,  and  been 

refused  by  him  ;  how  must  she  have  assigned  the  breach  ? 
Why — **  that  he  being  requested  by  her  to  marry,  he  had 
•*  refused  to  do  so.'* 

But  -what  obligation  was  he  under,  ^^  to  marry  her  ?*' 
or  where  was  the  breach  of  his  covenant  ?  this  covenant 
says  no  such  thing,  as  ^^  that  he  would  marry  Aer," 
tender  and  refusal  must  apply  to  the  thing  stipulated  : 
but  he  has  not  stpulated  ^^  that  he  zoould  marry  her." 

As  to  mutuality  of  contract— 'the  deed  does  not  import 
that  she  shall  marry  him  :  neither  doth  her  acceptance 
of  it  import  any  such  thing*  It  does  not  follow  from  her 
acceptance  of  the  deed,  that  she  either  understood  he 
meant  to  bind  himself  to  marry  her  ;  or  that  she  engaged 
to  marry  him. 

.  Possibly,  he  might  not  at  all  mean  to  marry  Aer,  though 
he  bound  himself  not  to  marry  any  one  else.  They  are 
two  quite  different  things  :  one  does  not  follow  from  the 
other. 

This  covenant  is  illegal,  and  will  support  no  action  : 
and  therefore  the  plaintiff  ought  to  recover  nothing 
upon  it. 

Mr.  Justice  Aston  concurred,  upon  both  points. 

As  to  the  quantum  of  damages — That  is  expressly  sti- 
pulated ana  agreed.  He  tools,  notice  of  what  is  said  in 
the  Case  of  Sir  Richard  Eds^comb^  K.  B.  v.  Rowland 
Decy  Vau^kan^  101.  and  applied  it  to  the  present  Ciise. 

As  to  the  great  point — He  said,  he  had  had  doubt : 
but  now  he  clearly  concurred. 

If  this  had  l)een  a  covenant  ''  to  marry  Aer,''  all  the 
consequences  which  have  been  mentioned  would  have 
followed. 
[  2233  ]  But  it  is  not  a  covenant  "  to  marry  Aer."  The  xi)ords 
import  no  such  thing  :  and  the  court  can  not  suppose 
fraud.  It  is  only  a  covenant  to  pay  a  sum  of  money,  tin 
case  he  shall  marry  any  one  e/se,  "  any  person  besides 
«  herself/' 

This  is  in  restraint  of  marriage^  and  is  illegal  and 
void. 

The  Case  of  Baker  v.  White  *  was  a  bond  given  by  a 
widow,  conditioned  to  pay  the  defendant  White  £10() 
if  she  should  afterwards  marry  again :  and  White,  at 
Uie  same  time,  gave  her  a  like  bond,  conditioned  to  pay 
the  like  sum  to  her  executors,  if  she  should  not  marry 
again  before  she  died.  She  married  again,  to  Baker: 
and  he  and  she  brought  their  bill,  to  have  her  bond  de- 
livered  up.  And  the  bond  was  decreed  to  be  delivered 
up,  to  be  cancelled.  He  observed,  that  there  is  a  diffe- 
rence between  a  first  and  vksecond  marriage.   The  restraint 
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t^fajlrst  marriage  is  contrary  to  the  general  policy  of  the 
law,  the  public  good,  and  the  interests  of  society:  but 
the  freqilent  customs  of  copyholds  intimate  that  the  re* 
straint  of  a  second  is  not  so.  Yet  there  the  bond  was  de- 
creed to  be  delivered  up. 

We  can  not  make  a  covenant  for  the  man  :  and  he  him* 
self  has  only  covenanted  "  not  to  m^irry  any  other  person, 
Jbcsides  the  ^*  plaintiff.*' 

Mr.  Justice  Willes  aho  concurred. 

1st.  No  new  trial  ought  to  be  had.  The  direction  of 
my  Lord  Chief  Justice  was  right.  For,  here  the  deed 
itself  liquidated  ike  certain  sum  i  it  was  ascertained  and 
fisedj  between  the  parties  themselves  j  and  was  therefor* 
the  true  arid  proper  quantum  of  the  damages. 

2d.  As  to  the  motion  in  arrest  of  jtidgment  I  should  not 
think  it  a  proper  motion,  if  this  was  a  covenant  "  to  marry 
*'  Her."     But  this  is  only,  "  not  to  marry  another.*^ 

The  zcords  are  plain  and  manifesto  and  the  intention 
seems  to  have  been  agreeable  to  them.  The  deed  was 
executed  in  J 757:  and  the  defendant  did  not  marry  till 
1767.  The  plaintiff  lay  by,  and  nev^r  made  a  requisi- 
tion to  him  "to  marry  Aer:"  but  when  he  married 
another,  she  brought  her  action  of  covenant. 

It  seems  to  me,  to  have  been  understood  between  the 
parties  themselves,  and  even  by  the  plaintiff  herself,  in 
the  same  sense  as  we  understand  it  now. 

If  so,  'tis   a  restraint  upon  matrimony,  and  is  illegal j     [  2234  } 
and  stronger  than  the  case  of  Woodhouse  v.  Shepley. 

Lord  Mansfiel] 


Let  the  Rule  for  a  New  Trial  be  discharqed  : 
but  the  Judgment  must  be  arrested* 

This  rule  (mentioned  aw/e,  p.  2220.)  was  drawn  up, 
for  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had  be* 
tween  the  parties  t  and  in  case  the  court,  upon 
hearing  counsel  on  both  sides,  should  be  of  opinion 
to  discharge  the  rule,  that  then  the  defendant 
should  be  at  liberty  to  move  in  arrest  of  judg- 
ment. 

Memorandum — This  judgment  was  affirmed  in  the 
Exchequer-Chamber,  on  26th  May  1770. 
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[2236  ] 


Alderson  and  Otheris,  Assignees,  versus  Te^aple^ 

(S.  C.  1  Bl.  660.) 

nnHiS  was  an  action  of  Trorer  brought  by  tlie  plaintiffs^ 
-*•    as  assignees  of  Charles  la  Roche  Bnd  llobert  fVillingy 
bankrupts,  against  the  defendant. 

The  first  count  of  the  declaration  sets  forth,  that  the 
plaintiflfs,  as  assis^necs,  on  7th  iVbv.  1766«  were  possessed 
of  a  promissory  note  drawn  by  Bryer  and  Everard  for 
£600  payable  to  La  Roche  and  Willing  or  order,  before 
they  became  bankrupts ;  which  note  was  accidentally 
lost,  and  came  to  the  hands  of  the  defendant ;  and  he 
converted  it  to  his  own  use.  Tlic  second  count  Wiis  for 
another  note,  made  by  one  Rachael  Phipps^  to  ofie 
Richard  Blackburn  for  j£,439  and  indorsed  to  the  said 
bankrupts  in  like  manner. 

To  which  declaration,  the  defendant  pleaded  ^^  not 
^'  guilty  :  and  thereupon  issue  was  joined. 

The  cause  came  on  to  be  t>ied  at  (jriifUAo//,  at  the 
sitting  after  last  Hilary  Term,  before  Lord  iTfo/ij/feW / 
when  the  JAiry  found  for  the  plaintiffs  upon  the  first  count, 
inbject  ta  the  opinion  of  the  Court  upon  the  following: 
case  ;  and  for  the  defendant,  upon  the  second  count. 

Case.  The  bankrupts  La  RoCh^  and  Willing^  oa 
Friday  7th  Nov.  1776,  indorsed  the  note  in  question  to 
the  defendant  Temple^  to  whom  they  were  indebted  to  a 
large  amount ;  and  sent  it  iu  a  letter  directed  to  him  at 
Trowbridge ;  which  letter  was  carried  to  the  post-house 
that  morning ;  the  bankrupts  thinking  that  the  post-day 
for  Trowbridge.  The  letter  by  the  course  of  the  post 
(which  went  out  on  the  Saturday  night)  was  received, 
by  the  defendant  some  time  on  mon£y  the  lOth  ;  and 
could  not  be  so  before. 

The  note  in  question  was — "  London^  10th  Octoh.  1766. 
^^  Two  Months  after  Date;  we  promise  to  pay  Af essieurs 
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*<  La  Roche  and   Willing^  or  order  six  hundred  pounds^        1768* 
"  for  value  received, 

Brycr  and  EverardJ^        auibrsoii 

V. 

The  Bankrupts  had  given  Bn/er  and  Eveirard  two  temple« 
notes  for  £S00  each  ;  which  had  not  been  discharged. 
La  Roche  and  Willing  committed  Acts  of  Bankruptcy 
on  Saturday/  the  8th.  And  the  said  note  was  so  indorsed, 
and  sent  to  the  defendant  in  contemplation  of  their  insol-* 
vency  and  subsequent  failure. 

The  question  for  the  opinion  of  the  court  was — *^  wbc-    . 
*^  ther  the  plaintiffs  ought  to  recover/'     If  not,  they 
were  to  be  nonsuited. 

This  case  was  argued  by  Mr.  Chambers^  for  the  plain- 
tiffs ;  and  Mr.  Solicitor-General,  for  the  defendant. 

Two  questions  were  raised  upon  it,  First — "  whether 
"  the  bankrupt's  property  in  the  note  was  devested  hefoxe 
^^  the  Act  of  bankruptcy  was  committed  by  him:'' 
Second — *'  whether  a  trader  can,  in  anj/  case,  give  such 
*'  Kpreference  as  this." 

Mr.  Chambers  insisted  that  the  property  of  the  bank*  [Post.  2241.] 
rupts  in  this  note  was  not  devested.     He  urged,  that 
mutual   consent  is  necessary  to  all  contracts :  whereas 
here  was  none  on  the  part  of  the  defendant.       If  this  [Qu.  If  sach 
note  liad  been  lost,  it  would  have  been  the  risque  of  the  consent  oaght 
owners  the  defendant  would  not  have  borne   the  loss,  "u^dinttic 
He  had  not  agreed  to  acc<'pt  it :  possibly,  he  might  have  grantee  or 
declined  doing  so.     And  the  bankrupts  might  have  coiui"  Donee,  thongh 
termanded    it.      Their    bankruptcy   is  a  countermand  ^j*^*"***^" 
and  revocation.      Vide  Jenkins  s   3d   Century,  cased.  SeesYem. 
p.  109.     Digest.  Lib.  41.  Title  2.  Law  38.  (master  writ-  «oi.  Show, 
ing  a  letter  to  a  slave  ;  the  property  in  him  is  not  devested^  ^^'^ 
till  the  letter  is  received.)  Lane  v.  Cotton  et  al\     Car'* 
thew  487.     2  Atkyns  562.     1  Atlcyns  15.     1  Atkyns  245.    . 
Snee  and  Baxter^  Assignees  of  Toilet,  against  Prescot 
and  others  ;  and  the  case  of  Hague  and  others^  assignees 
of  Ann  and  Isaac  Scott,  against  Rolleston  ♦,  H.  8,  G.  3.  •  Vide  ante, 
in  this  court.  p.  2174. 

He  insisted,  secondly,  that  it  is  not  in  the  power  of  a 
bankrupt  to  make  such  a  preference  as  this.  Jieason  and 
equity  require  that  all  the  creditors  of  a  bankrupt  should 
be  put  upon  an  equal  foot  t  and  this  is  the  view,  end,  and 
intention  of  the  bankrupt-laws;  which  are  to  be  construed  f  22S7  j 
liberally  for  creditors. 

Mr.  Solicitor-General  (Dunning)  on  the  other  side 
argued  that  the  property  was  devested.  That  a  dis- 
agreement shall  not  be  presumed  ;  but,  on  the  contrary, 
an  acceptance  shall  be  intended,  unless  the  contrary  ap- 
l>ears :  the  contract  does  not  stand  open  till  agreement ; , 
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•  Vide  p«Jit 
14th  Jvne 
1774,  Harman 
and  others,  v. 
Fisher;  upon 
the  preference 
p[i*eii  to  Mr. 
Fisher  by  Fo^- 
dyce. 
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bnt  is  complete,  unless  there  be  an  actual  disagreement. 
This  leUer  could  not  have  been  recalled,  after  it  was 
once  put  into  the  post-office.  A  delivery  to  one,  to  the 
use  of  another,  upon  a  prtrcedent  consideration,  is  not 
countnrmandable  ;  but  vests  the  absolute  property  in 
that  other  person,  before  his  agreement  to  it.  In  proof 
of  all  which,  he  cited  the  case  of  Alh'n  v.  Barxoicky  in 
sir  John  Strangers  1st  Volume,  page  J  65.  and  he  also 
mentioned  the  case  of  Peter  Harris  v.  Peter  De  Berxohy 
in  Cro,  Jac.  687. 

As  to  the  preference  of  the  defendant  to  th^  other 
creditors,  he  said  it  was  very  just  and  reasonable  to  give 
it  in  the  present  case  ;  and  there  is  no  authority  to  prove 
that  such  a  power  may  not  be  exercised  by  a  bankrupt, 
where  it  is  just  and  reasonable.* 

He  rehearsed  the  case  of  Small  and  Oudley ;  and  cited 
Wilson  v.  Dfly,  as  a  proof  that  an  assignment  of  part  of 
the  effects  is  good,  if  possession  is  delivered. 

But  THE  Court  were  of  opinion  for  the  plaintifis, 
the  assi^ees  of  the  bankrupts.  They  held  this  indorsing 
and  senuing  the  note,  under  the  circumstances  stated,  io 
}at  fraudulent  upon  all  the  other  creditors,  and  particu- 
larly Messieurs  Bn/er  and  Everard, 

Rule — That  the  postea  be  deliverd  to  the  plain- 

Tli^FS. 

I  was  not  present  when  the  Court  pronounced  this 
rule ;  bein^,  at  ^that  time,  confined  with  the  gout. 
Therefore  this  is  all  that  I  can  report,  as  from  n.yself. 
But  as  1  am  informed  that  Lord  Mansfield  was  very 
copious  in  delivering  his  opinion,  and  laid  down  several 
positions  which  well  deserve  to  be  kept  in  memory,  I 
nave,  by  the  favour  of  a  very  eminent  barrister  and  most 
(excellent  note-taker^  procured  the  following  account  of 
what  his  lordship  saia :  which,  being  more  accurately 
taken  down  than  1  should  have  been  myself  capable  of 
taking  it,  had  I  been  present,  must  therefore  be  more 
satisfactory  to  the  reader,  than  any  report  of  my  own 
could  have  been. 

Lord  Mansfield— This  is  an  action  of  Irorer,  bronght 
by  the  assignees  of  Laroche  and  Wirmngj  for  a  note  of 
600/.  /  and  there  is  a  verdict  for  the  plaintiff,  upon  the 
following  case — 

The  bankrupts,  upon  the  7th  of  November  1766,  in-' 
dorsed  the  note  in  question ;  which  is  in  the  words  fol- 
lowing ;  "  Landbfiy  10th  Octoh.  1766.  600/.  Two  months 
^^  after  date  we  promise  to  pay  to  Messieurs  Laroche  and 
**  Winning  or  order,  600t  value  received  ;**  and  is  signed 
by  Bryer  and  Everard.  The  note  is  indorsed  by  the 
bankrupts  to  the  de^eodant^  to  whom  they  were  indebted!^ 
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io  a  larger  anwunt;  and  was  sent  to  him  in  a  letter  direc-        1768. 
ted  to   J'rowbridge,  which  was  carried  to  tlie  post  that 
^  m>>rning,  and  was  received  on  the  jOlh^  and  could  not  be   aldebsoii 
received  before.  ^» 

The  bankrupts   had   given   Brj/er  and  Everard  two     temple. 
Botes  for  500/^  eacli ;  which  had  not  been  discharged. 

Laroche  and  Winning  committed  several  ajcts  of  bank^ 
ruptcy  on  the  8th. 

The  note  was  so  indorsed  and  sent  to  the  defendant  bjr 
the  bankrupts,  in  contemplation  of  their  insolvency  and 
bankruptcy. 

Upon  this  case,  the  Q:uestion  is,  ^^  if  the  plaiii- 
"  tiff  ought  to  recover." 

And  it  is  material  to  observe  a  great  deai  tbait  is  not 
stated  in  it.  First — there  never  was  any  course  of  dealing 
between  the  bankrupts  and  the  defendant,  by  way  of  iu- 
dorsing  or  sending  notes  to  each  other^  The  next  thing 
is,  that  tlie  letter  in  which  the  note  was  sent,  is  suppressed 
by  the  defendant.  It  is  not  found  '^  that  the  oote  was 
*'  indorsed  inpayment  of  any  debt:^^  it  is  only  said  ^*  he 
^^  was  a  creditor  to  a  larger  amount.''  It  is  not  said 
whether  it  was  to  he  received  at  the  risque  of  temple  \  or 
only  as  agent  of  the  bankrupts :  but  the  fetter,  which 
was  in  the  power  of  the  defendant,  was  not  produced; 
and  so  the  case  stands  without  any  appropriation  of  the 
note.  The  case  is  silent  in  these  particulars ;  and  very 
materially  so. 

It  is  found  ^'  that  Bn/er  and  Everard  yiere  creditors  of 
^^  the  bankrupts  to  just  the  same  amount,  for  two  other 
'^  notes  they  had  taken  in  exchange  :"*aud  >*  that  those 
*'  twQ  notes  were  not  discharged.*^ 

The  only  qi/estion  I  make  is — "  whether,  under     r  9030 
•^  the  circumstances  of  this  case,  the  indorsing  and  send-     *- 
^^  ing  this  note  to  the  defendant  is  ^raupuiubnt  ;  and 
*^  v.oiD,  flv  such.  * 

And  I  choose  to  put  the  case  upon  that  ground;  be-  [sBosan.  279 
cause  the  most  desirable  object  in  all  judicial  determina-  ^8^« 
tions,  especially  in  mercantile  ones,  (which  ouglit  to  be 
determined   upon   natural  justice,    and    not    upon    the 
niceties  of  law,)  is,  to  do  substantial  justice.     And  there- 
fore 1  will  avoid  laying  the  stress  that  might  properly  be 
laid  upon  the  assent  being  necessary  to  complete  ihe  con* 
tract,  or  the  want  of  a  delivery;  the  solid  ground  of  whicb 
is,  that  a  contract  shall  be  presumed  complete  upon  any 
distiiiction    where   the  justice   of  the  case   requires   it, 
though  there  is   no  actual  delivery.     And  it  is  settled 
^'  that    if  a  man  sends  bills  of  exchange,  or  consign  a 
^'  cargo;  and  the  person  to  whom  he  sends  them  has  paid 
^'  (he  valup  before,'  though  he  did  not  know  of  the  send* 
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1768.       «  ing  them  at  that  time,  the  sending  of  them  to  the  car- 

^^  rier  will  be  sufficient  to  prevent  the  assignees  from 

ALDERSON    <*  taking  these  goods  back,  in  case  of  an  intervening  act 

y.  *'  of  bankruptcy  :"  but  if  goods  or  bills  of  exchange  are 

TEMPLE,     sent,  and  the  consideration  has  not  been  received,  the 

Court  of  Chancery  always  interposes ;   and   there  are 

numbers  of^  adjudged  cases  of  that  kind,  in  Chancery.   Iii 

•  Atkyns,  ».     the  case  in  *  Slran^e^  there  is  no  doubt  but  the  honesty 

Barwick,  v.  1.  pf  the  case  inclined  the  Court  to  the  judgment  they  gave : 

r.  1    .  ^^^  reason  given  turns  upon  a  subdlty.     The  Court  at 

dhancery,  in  tbat  case,  would  have  interposed,  and  said 

'**  the  assignees  should  not  have  the  goods  without  pay- 

*^  ing  the  price.*'     I  think  the  determination  was  right ; 

and  there  was  an  actual  delivery  to  a  person  who  became 

[SDom.  231,    a  trustee:  but  a  posL-boy  is  not  a  trustee.     1  think  the 

5East.  t8i.]     f^f^Q  ^as  lyell  supported  upon  other  grounds  than  those 

inentioned  in  tlic  book. 

1  ground  my  opinion  upon  thi^^  "  whether  the  indorse- 
"  ment  he  fraudulent ^'^^  And  as  to  that^  it  is  certain  that 
the  statutes  of  bankruptcy  leave  a  trader,  to  the  moment 
of  an  act  of  bankruptcy  committed,  every  power  an  owner 
t  V.  1.  Jac.  1.  can  have  over  his  estate.  The  statute  saysf — "  Fraudu- 
c.  15.  $2.  *<  lent  conveyances  shall  be  an  act  of  bankruptcy."  Other 
acts  that  arc  fraudulent  are  not  made  acts  of  bankruptcy  x 
but  they  are  attended  with  the  consequences  of  fraud,  at 
law;  wnich  is,  "  that /ra«d  renders  every  act  void.^^ 

All  acts  to  defraud  creditors  or  the  public  laws  of  the 
land  are  void;  and  if  the  nature  of  the  act  be  a  convey- 
once  or  grants  His.not  only  void,  but  an  act  of  bankruptcy. 
It  has  been  determined  ^^  that  a  conveyance  by  a  trader, 
"  of  all  hi§  eflbcts,  for  the  payment  of  one  or  more  bond 
r  9240  3  "^if<?  creditors  of  the  most  meritorious  kind,  though  his 
f  ^  effects  do  not  amount  to  half  what  is  due,  is  void;  be- 
*^  cause  it  is  not  an  act  in  the  ordinary  course  of  business; 
^^  it  is  not  such  an  act  as  ix  man  could  do,  bnt  it  must  be 
**  followed  by  an  immediate  act  of  bankruptcy,  and  it  is 
**  defeating  the  equality  that  is  introduced  by  the  statutes 
'^  of  bankruptcy,  and  the  criminal  (for  the  bankrupt  is 
^^  considered  as  a  criminal)  is  taking  upon  himself  to 
f*  prefer  whom  he  pleases."  But  suppose  he  leaves  out 
a  considerable  part  of  his  effects  :  if  it  appears  to  be  only 
colourable,  .ih'di  don't  vary  the  case;  it  is  fraudulent. 
Suppose  a  trader  makes  a  conveyance  of  all  his  estate, 
for  the  payment  of  all  his  creditors  except  one,  (which 
t  Vide  ante,  was  the  case  of  I^^Gayner  cited  in  Dematto's  case,)  it  is 
p. 477.  void.    Suppose  it  was,  "to  pay  all  his  creditors  rate^ 

abiy:^^  if  there  were  no  assent  of  his  creditors,  or  com- 
position, it  would  be  void  :  for,  it  would  be  rescinding  the 
whole  syi^tem  of  the  bankjupt  laws,  and  instead  of  apply  • 
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ing  to  the  great  seal,  he  would  choose  his  own  trustees.        1768. 
li  this  is  a  fraudultnt  act,  it  is  void. 

•A  general  question  has  been  started,  "  whether  in  ant/    alderson 
*^  CSi&eff  jipon  the  eve  of  a  ban)Lruptcy,  ft  man  may  do  ^* 

^*  that  which  in  consequence  prefers  a  particular  credi-     temple. 
^*  tor:'*  and  that  has  been  argued  as  a  gcwera/ question. 

But  that  will  depend  upon  the  act.    As,  if  a  bankrupt,  [igGeo.^.  c. 
{n  course  of  payment  pays  a  creditor;  this  is  a  fair  ad-  ss.$i.] 
vantage,  in  the  course  of  trade  :  or,  if  a  creditor  threatens 
legal  diligence,  and  there  is  no  collusion ;  or  begins  to 
sue  a  debtor ;  and  he  makes  an  assignment  of  part  of  his 
goods ;  it  is  a  fair  transaction,  and  what  a  man  might  do 
without  having  any  bankruptcy  in  view.     Suppose  such 
a  case  as  *  Sm€dt  and  Oudley :  there  it  was  for  the  ad«  •  Vide  tntr^ 
vantage  of  the  creditors,  and  no  fraud  to  them;  and  if  P«*80« 
part  of  the  transaction  were  set  aside  as  fraudulent,  the 
whole  must.     But  it  never  entered  into  the  mind  of  iany 
Jmdge,  to  say  ^<  that  a  man,  in  contemplation  of  an  act  of 
(bankruptcy,   ^^  could   sit  down  and  dispose  of  all  his 
**  effects  to  the  use  of  different  creditors:"  for,  that  would 
be  a  fraud  upon   the  acts  of  bankruptcy.     But  if  done 
in  a  course  of  trade^  and  not  fraudulent j  it  may  be  sup* 
ported. 

This  was  not  done  in  a  course  of  trade:  for,  there 
never  was  any  dealing  between  the  parties  in  sending 
indorsed  notes.  There  was  no  applicaiion  made  by  the 
defendant.  And  it  was  done  with  a  view  to  positive  ini^ 
quity :  for,  the  bankrupts  had  received  this  note  from 
jBr^er  and  Everard,  for  notes  of  the  same  value;  and 
knowing  that  they  should  become  bankrupts  the  next 
day,  to  defeat  Brycr  and  Everard  of  setting  off  their 
notes  against  it,  indorse  this  note  to  another  person.  And 
there  was  no  way  of  doing  justice  to  Brj/er  and  Everard,  [  2241  ] 
but  supporting  the  claim  now  made  by  the  assignees. 
1^0  that  there  was  express  particular  frauds  at  the  time 
the  fact  was  done.  Next,  'tis  an  act  that  is,  most  cer- 
tainly, not  complete,  as  between  tlie  parties.  The  argu- 
ment of  the  case  of  f  Scolt  is  very  applicable  to  the  t  Vide  antr, 
present.  For,  there  was  a  preference  given  to  a  Aona  V'  ^^^*' 
fide  creditor :  but  he  knew  nothing  of  it.  Suppose,  in 
the  course  of  trade,  a  bill  is  sent  to  Constantinople,  and  a 
bankruptcy  happens  in  England  before  it  arrives  ;  yet  it 
may  be  good.  But  here,  it  is  done,  because  they  were 
resolved  to  commit  an  act  of  bankruptcy. 

The  THREE  other  Judges  agreed  that  an  assent 
is  necessary  to  complete  every  contract ;  that  in  the  pre- 
sent case,  the  defendant  has  his  election  till  the  tenth  of 
November  ;  that  the  act  of  bankruptcy  being  committed 
PQ  the  eighth  I  the  contract  was  incomplete;  and  that| 
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upon  the  whole  circumstances  taken  together,  the  trans^- 
action  was  fraudulent  and  void. 

Per  Cur.'  unanimously — 

J^et  the  posTEA  be  delivered  to  the  plaintiffs. 


,  Monday  ISUi 
June  1768. 

Where  two 
Bailiffs  are  to 
be  chosen  by 
charter,  and 
one  only  is 
chosen,  the 
Utter  cannot 
act  alone. 


Hex  versus  Smart. 

riiHIS  was  upon  an  information  in  nature  qf  qtw  war- 
-^  ranto  to  shew  by  what  authority  the  defendant  ejier- 
cised  the  office  of  ah  alderman  of  Ma/den, 


[See  4  East. 

t97.] 


This  corppration  consisted  of  three  integral  parts;  the 
first  of  which  was  not  a  mayor,  or  a  single  bailifi*,  but 
ttoo  bailiffs.  The  (:harter  directed  the  -time  and  mannei 
of  their  election,  as  may  be  seen  ante  p.  2130  and  2131, 
in  the  case  oftke  KingsagaLimi  Charles  Maiden:  in  which 
case,  judgment  of  ouster  was  given  against  the  said 
Charles  Maiden^  one  of  the  then  two  bailiffs,  for  want  of 
fi  proper  swearing  in.  The  present  defendant,  Mr.  Smarty 
^as  chosen  an  alderman  at  a  corporate  meeting  where 
Jona§  Maiden  and  this  Charles  Alalden  who  was  after- 
wards ousted,  presided  as  bailiffs.  He  was  chosen  by  a 
majority  of  the  collective  body,  then  present. 

The  whole  corporation,  when  full,  consists  of  two  bai- 
liffs, b\x  aldermen,  and  eighteen  hea<l-burgesses. 

The  question  was — ''  whether  the  election  of  the  dc- 
^'  fendant  was  legal ;  since  a  judgment  of  ouster  had 
[  2^242  3  <<  been  given  against  Charles  Maiden  who  presided  at  it, 
**  together  with  Jonas  Maiden,  the  other  bailiff." 

Mr.  TVaVacey  (on  JVednesdaij  the  iith  of  last  Month,) 
argued  for  the  defendant,  lie  said,  that  ^^  m^'orpart'* 
means  the  major  part  of  the  whole  number;  and  that  it 
is  not  necessclry  that  there  should  be  a  major  part  of  the 
two  bailiffs,  or  that  both  bailiffs  must  necessarily  be 
present. 

The  election  might  be  b^  a  majority  ol  the  body  pre- 
sent, even  against  the  opinion  and  vote  of  both  bailiffs 
and  all  the  six  aldermen.  A  major  part  of  the  collective 
bodies,  are  enough  to  do  the  act. 

It  will  be  objected,  M  that  there  being  onlj/  one  good 
^'  bailiff,  no  business  could  be  done." 

But  it  is  not  necessary  that  either  of  the  three  integral 
parts  of  the  corporation  should  bo  full :  for,  the  conse- 
quence would  be,  that  if  the  office  of  any  one  bailiff  or 
even  any  one  head-burgess  was  yacaut,  or  the  person 
fdbsent,  there  could  be  no  election  at  all. 

Mr.  As  bursty  contra^  for  the  prosecutor. 

Tbe  be9d-pffic<{  must  be  full.    It  is  ^.integral  part;. 
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mnd  heie  consists  of  two  bailiffs :  they  tzoo  make  bill  tme        1768. 

officer,     it  is  only  one  officf:  and,  to  do  a  gorporale^^icty 

both  must  be  present  and  concur,  RZX 

U\  the  City  of  London — ^^  when  one  sheriff  dies,  tlje  v.* 

other  ^^  cannot  act.     lie  is  no  sheriff:  he  must  wait  till      smaat* 
"  another  be  made/'     I  Shoir.^S9.    Jones  v.  Bean^iar 
Beau.  Vide  4  Mod.  16.     S.  C.) 

In  a  corporation  aggregate  consisting  of  two  bailiffs 
and  a  certain  number  of  burgesses,  (he  bailiffs  are  aii 
integral  part  of  the  corporation  ;  and  they  both  make 
but  one  officer:  the  one  cannot  act  witt^out  the  other. 
Mod.  Cases  in  JLaw  and  Equiiy  (8  Mod.)  303,  Scdter  v. 
Grosvenor.  ^ 

The  words  of  the  charter  make  it  necessary  that  both 
bailiffs  shall  he  present.*  ^     •The  words 

If  the  two  bailiffs  are  present,  it  is  a  good  corporate  !?&_^,^^*^ 
assembly ;  and  in  such  case,  I  agree  that  an  election  by  a  «  hS^St? 
majority  of  the  whole  body  assembled  is  good.     But  heie  ^'gesses  ortli« 
was  only  one  of  +  the  persons  who  constitute  the  head-  •*»^orptrt 
officer  present,  instead  of /a;o ;  tl|erefore  the  election  was  *m  Jhe*tSicfc«l 
not  good  •  u  ^n  ^^j^x^ 

Mr.  Wallafey  in  reply — It  might  be  as  well  said,  "  That  elcciUic  new 
f^  all  the  aldermen  must  be  present."    The  bailiffs  do  A"<««rt»"- 
not  here  appear  as  head-officers,  as  in  a  corporate  assem*    Ct224S  J 
blj/:  this  is  only  2i  special  power  lodged  in  the  two  bailiflb, 
six  aldermen*  and  eighteen  h.ead-burgesseQ. 

7/ two  bailiffs  are  necessary  to  meet  for  election  of  ai|  ^ 
alderman,  the  corporation  is  dissolved.     The  presence  of 
gome  part  of  ever^  integral  part  is  indeed  necessary  tiv* 
make  good  an  election :  but  it  is  not  necessary  that  aU 
should  be  present. 

A'.  B.     Upon  this  argument,  it  seemed  to  be  agreed  rseeVin.Tlt. 
by  the  Court  and  Bar,  that  there  would  have  been  Corp.(G.^) 
no  difficulty,  if  the  corporation  had  been  '^  mamr  P*'^^?J 
^^  aldermen  and  hcadrburgesses,"  instead  of  oair 
lijfs  aldermen  and  head-burgesses. 

Ultbrius  Consilium. 

On  Saturday/  last,  it  was  argued  a  second  time,  by 
Mr,  Solicitor-General  for  the  defendant,  and  Mr.  Morton^ 
for  the  prosecutor  ;  and  was  then  ordered  to  stand  over 
to  this  day,  fc/r  the  opinion  of  the  Court. 

And  now, 

Lord  Mansfield  shortly  said — In  that  case  oi Maiden^ 
on  Saturdai/^  we  are  of  opinion  "  that  txoo  bailiffs  are 
^'  necessary  as  presiding  officers."  If  the  corporation 
bad  chosen  but  one  bailiff,  there  hud  been  no  bead-officer 
Jit  all. 
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1768.  ADourwuhes  were  with  you,  Mr.  Solicitor:  but  we 

cannot  poasiUy  help  you.  ^ 
BEX  There  is  no  consicKring^theoi  in  any  other  light,  than 

V.  if  they  had  been  a  mayor. 

9MART.  There  must  be  judqm ent  for  the  crown. 

{luLE — ^That  judgment  be  entered  for  the  King 
against  the  defendant. 


t^^*  J     ^EK  versus  Mayor,  Bailiffsi  Burgesses  aqd  Town-rCIcrk 

Wednesday,  /.    -r  •  ■ 

«5ihJiine  of  JLiverpool. 

1768. 

So iS tote-  O^  Thursdat/  12th  JVoremArr last,  Mr.  Wallace  moved 
ftr^r  jwisdic-  ^^  ^^^  ^  certiorari  to  remove  an  inquisition,  and  a  verdict 
tionmnstbe  thereon  taken  before  the  Sheriff  of  Lancashire^  by  virtue 
^mMtira  **  ^f  *  private  act  of  parliament,  (8  Ann.  c.  25.)  intitled— 
inyusi  opr       ((  ^^  ^^^  ^^  enable  the  corporation  of  Liverpool  to  make 

^*  ffrant  to  Sir  Cleave  Moore  Bart,  for  liberty  to  bring 
'^  fresh  water  into  the  said  town  of  Liverpool:**  upon 
.wliich  said  inquisition  the  jury  have  determined  upon 
*  their  oath,  that  there  should  be  paid  allowed  and  eiven 
io  and  amongst  the  several  owners  and  occupiers  of  lands 
soil  and  ground  in  the  said  inquisition  particularly  men- 
tioned and  described,  the  sum  of  176/.  4^.  9d.  farthing,  in 
Ae  several  proportions  therein  mentioned ;   and  which 
said  inquisition  and  verdict  thereop  have  lately  been 
'    carried  into-and  are  now  kepC  amongst  the  records  and 
writings  in  the  said  town  of  LioerpooL 

Mr.  Wallace  cited  the  Glamorganshire^cnse  reported  in 
I  Lord  Raym.  580.  and  in  12  mod.  403.  and  Cotnyns  86. 
$.  C.  to  shew  that  a  certiorari  would  lie  in  this  case. 
[8ee7  Darn.  The  CouRT  said— There  can  be  no  doubt  of  that,  if 

^^'}  it  is  not  prohibited  by  the  act  of  parliament. 

These  procbebings  having  been  afterwards  returned 
up  by  certiorari  J  and  a  motion  made  for  quashing  them ; 

Mr.  Dunningy  Solicitor  -  General,  for  the  prosecutor 
(Mr.  John  Jordan j  assignee  of  Sir  Cleexe  Moore y)  shewed 
cause  why  the  inquisition,  and  the  verdict  taken  there- 
upon, and  also  the  judgment  should  not  be  quashed. 

The  objections  that  have  been  made  are  three — 

1st.  It  does  not  appear  that  the  lands  were  necessary 
for  the  conveyance  ot  the  fresh  water  through  them. 

Sdly.     The  damages  were  assessed  by  the  lump* 

Sdly.  No  proper  notice  was  affixed  and  given,  as  is 
requisite. 

in  answer  to  the  first  objectiop — It  is  not  necessary 
that  it  should  appear.     The  requisition  of  Sir  Cleeve 
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Moore  or  his  assigns  *  is  sufficient  to  vest  the  jurisdiction 
in  the  sheriff:  nothing  more  is  required. 

Sdly.  The  damages  are  properly  divided.  Therefore 
the  objection  is  not  true  in  fact. 

Sdly.  If  the  terms  are  not  complied  with,  Mr.  Jordan 
cannot  have  any  advantage  from  his  inquisition.  The 
notice  donU  indeed  appear  upon  the  inquisition :  nor  is 
it  necessary  that  it  should.  The  party  is  to  give  the 
notice.  The  sheriff  has  npthing  to  do  with  the  notice ; 
which  is  an  anterior  act,  to  be  done  twenty  days  before 
the  in^qu^sition. 

Mr,  Lee^  contra— The  general  objection  is,  *^  that  tl)^ 
'^  act  of  parliament  has  npt  beer,  strictly  and  properly 
^^  pursued  ;  so  as  to  give  the  sheriff  jurisdiction  to  4q 
**  what  he  has  done." 

I  Burr,  377,  Hex  v.  Mptnmng.  It  must  appear  tha^ 
the  authority  lias  been  pursued.  \Vide  ante^  p.  377  Ip 
383.] 

Lord  Mansfield  thouglit  that  notice  ought  to  havQ 
been  given  to  the  parties  interested  in  the  lands ;  and,  tha( 
it  ought  to  have  appeared  upon  the  inquisition,  and  alsQ 
to  shew  tliat  there  was  sl  Jurisdiction. 

Mr.  Justice  AsToy  was  of  that  opinion. — The  sheri^ 
Was  to  specify  the  time  and  pface  of  the  jury's  meeting ; 
and  to  affix  the  notipe  on  the  church  door;  and  specifi- 
cally, if  he  can,  to  the  party's  door  whose  }ands  are  to  bp 
affected. 

Mr.  Justice  \Ville$  was  of  the  same  opinion  for 
the  same  Reason,  "  that  the  jurisdiction  ougfit  to  appear.^^ 
— Now,  zfithout  notice  he  had  no  jurisdiction.  The 
sheriff  was  to  give  the  notice :  and  he  should  have  shewa 
it.  We  cannot  intend  an  inferior  jurisdiction,  unless  it 
be  properly  set  out.  If  it  had  been  properly  set  out 
•*  that  twenty  days  notice  was  given,  pursuant  to  th^ 
^^  act,"  then  the  inquisition  and  judgment  had  been  coi^^ 
elusive  against  the  owners  of  the  lands. 

Per  Cur.'  unanimously — 

Rule  made  absof.ute  for  quashing  the  inquisition, 
VERDICT  and  judgment. 


1768; 
v. 

|.IVBRP00^ 

MAYOa^ 

&C. 


Rex  versus  Inhabitants  of  East  Donyland. 


See  this  case  re 

ipy  SETTLEaiBiN 


[2246  J 


ported  at  large^  in  the  quarto-editioa  of  Tbnrsday  i6th 
QiNT-Cases,  No.  191.  Page  592.  June  i768. 
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l^da^ift^      F£K,  on  the  ceveral  demises  of  William  Lowndes  the 

younger,  and  Henrt  Lowndes  Esqrs.  versus  Wil^ 
TaihU  Lowndes  the  elijer^  and  W|li;iIA¥  Lowndes 
Stone  Esqrs. 

Will  to l^  COD'  TN  ejectment.  At  the  J^ejit  assizes  at  Bedford  1768|  a 
stroed  accord-  -■-  yerdict  was  found  for  the  plaintiff;  suDJect  to  the 
iofentioii!        Opinion  of  the  Court  on  the  foUowini^  case — 
[Ste  t  Vftrn,         Thomas  Layton^  being  seised  in  fee-simple,  of  and  in 
660,]  iiie  manor  S^c.y  and  divers  messuages  lands  SfC,  on  SOth 

May  17S3j  by  his  last  will  and  testament  in  writing  duly 
executed,  gave  and  devised  in  the  following  words — 

^^  Item — I  give  devise  and  beqi^eath  unto  my  x^ear  and 
^^  Jtoying  wife  (which.  I  declare  to  be  in  lieu  and  full 
'^  satisfaction  of  any  dower  that  she  may  have  or  lawfully 
^'  claim  out  of  any  of  my  messuages  lands  tenements  and 
*^  hereditaments  whereol  I  shall  dije  seised  or  possessed 
^^  of,  or  otherwise  intitled  unto,  eithet  in  law  or  equity,) 
<'  all  those  my  messuages  lands  tenements  aqd  bercditar 
^^  ments  at  It  est  Cotton  End  in  the  parish  of  Wilhamstead 
^^  in  the  county  of  Bedford^  now  in  the  occupation  of 
<<  James  Cox  (et  alia:)  and  also  all  the  rents  and  profits 
'^  issuing  and  arbing  out  of  the  ^nanor  of  JVoottenhoe  in 
^'  the  parish  ofWootten  in  the  said  county  of  Bedford^  dur 
^^  ring  the  term  of  her  natural  life.  Item— I  give  bequeath 
^<  and  devise  my  aforesaid  manors  messuages  lands  and 
**  premisses  herpin  before  given  and  devised  to  my  said 
^^  wife  during  her  natural  life,  and  after  her  decease,  to 
*^  my  daughter  Margaret  Lowndes  (now  the  wife  of  Wilj 
^*  Ham  Lowndes  junior  £sa.)  for  and  dttring  the  term  of 
^^  her  natural  life  ;  and  after  her  decease,  to  my  grand- 
'^  son  Layton  Lowndes^  the  second  son  of  my  said  daqgh- 
'^  ter  Margarety  and  to  the  heirs  male  of  his  body ;  and 
^^  for  want  of  issue  male,  to  the  issue  female  of  his  body 
^^  lawfully  to  be  begotten ;  and /or  warA  of  such  issue^  to 

^^  such  otficr  son  of  my  said  daughter  Margaret If  my 

[  224:7  ]  ^^  grandson  Layton  Lowndes  should  live  and  be  the  eldesty 
^^  then  to  such  son  who  shallbe  the  second  son  of  her  body 
**  living  at  the  time  of  her  decease^  by  the  said  William 
^^  Lowndes  her  present  husband  ;  and  (/  bftt  one  son  Irving 
^^  at  the  time  o^  her  decease,  then  to  such  only  surviving 
f^  son  and  his  heirs  for  ever^  And  for  want  of  issue  male 
^'  at  the  time  of  the  deciease  of  my  said  daughter  by  her 
^^  present  husband ;  if  more  than  one  daughter,  then  do  j 
^^  appoint  that  the  said  estate  herein  before  devised  shall 
f^  pp  ^p|d  (p  th^  |i)est  purchaser  or  |>urchasers  ^s  can  ke 
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*^  got  for  the  same ;  and  the  money  arising  by  such  sale       17,68.' 

^^  to  be  equally  divided  to  and  amongst  all  and  every  the 

^^  daughters  by  her  present  husband,  share  and  share         PEilt 

^^  alike,  as  shall  be  living  at  the  time  of  the  decease  of  v. 

^^  my  said  daughter :  and  if  but  one  daughter,  then  I    lownd£9« 

^^  devise  the  said  messuages  lands  and  premisses  (without 

**  any  sale)  to  such  only  daughter  and  her  heirs  for  ever- 

^^  But  if  in  case  my  said  daughter  shall  survive  all  hersaid 

^^  children  by  her  said  present  husband,  and  the  heirs  of  ' 

^'  such  child  of  children  ;  then  I  give  and  devise  the  said 

^^  manors  messuages  lands  and  premisses,  after  the  decease 

"  of  my  said  daughter,  to  my  brother   WilKam  Ltn/tan 

"  for  his  natural  life  r  and  after  his  decease,  I  give  and 

*'  devise  the  same  to  my  son  in  law  William  Lowndes^  his 

"  heirs  and  assigns  for  ever." 

In  December  1723,  the  testator  died,  without  altering 
or  revoking  his  said  will ;  leaving  Elizabeth  his  widow, 
and  the  said  Margaret  Lowndes  his  only  child  and  heiress 
at  law  :  and  the  said  Elizabeth  his  widow  entered  upon 
the  said  manor  messuages  hereditaments  and  premises  so 
devised  to  her  for  life  as  aforesaid ;  and  continued  in  pos« 
session  thereof  until  her  death,  which  happened  in  J)e^ 
cember  1757.  Upon  whose  death,  the  said  Margaret 
Lozmdesy  or  the  said  defendant  WiUiam  Lowndes  the 
elder,  her  husband,  in  her  right,  entered  upon  the  said 
premisses  by  virtue  of  the  said  testator's  will. 

Margaret  Lozmdes  had  issue  by  the  defendant  William 
Lowndes  her  said  husband,  bom  in  the  said  testator's 
life-time,  the  defendant  William  Loxsmdes  Stone  her  eldest 
son ;  Lavton  Lowndes^  her  second  son  ;  Charles  Lowndes^ 
her  third  son ;  Richard  Lowndef^  her  fourth  son ;  the 
plaintiff  Henry  Lowndes^  her  fifth  son ;  and  Thomas^ 
born  after  the  said  testator's  decease. 

Lavton^  Charles^  and  Richard  Lowndes  severally  de* 
parted  this  life  in  the  life-time  of  their  said  mother  ;  and 
the  said  Layton  and  Charles  died  unmarried  and  without 
issue :  and  the  said  Richard  Lowndes  left  issue  two  sons^ 
the  said  plaintiff  William  Lowndes  the  younger,  and 
Richard  Lowndes^  infants  ;  and  no  other  issue. 

The  said  Margaret  Lowndes  departed  this  life  8d  f  8S18  ] 
March  1764 ;  leaving  the  said  William  Lowndes  Stone 
the  defendant,  and  the  plaintiff  Henry  Lowndes  and 
TTiomas  Lowndes  her  only  sons ;  who,  with  the  plaintiff 
William  Lofwndes  the  younger  and  Richard  Lowndes 
(sons  of  the  said  Richard  deceased)  were  her  only  male 
issue  her  surviving. 

Upon  this  case,  the  general  question  submitted  to  the 
Court  is — "  whether  the  plaintiff  is  intitled  to  recoveff 
^  upon  either,  and  which  of  the  two  demises." 
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17Q8<  This  case  was  argued  on  Friday  last,  by  Mr.  Morion 

for  the  plaintifT,  and  Mr.  Caldecott  for  the  defendants. 

VBNv  Mr.  Morton  urged,  that  the  testator's  intention  was  to 

v.  provide  for  the  children  of  liis  daughter :  but  he  never 

LOWNBES.    meant  that  her  eldest  son  should  take  so  long  as  there  was 

issue  of  any  of  her  other  sons.    His  view  was,  '^  that  his 

^^  own  estate  should  never  be  confounded  with  that  of  hi» 

^^  son-in-law  William  Loxandes  the  elder."    He  meant  to 

give  it  to  Layton  Lowndes  and  his  heirs  male  and  female ; 

and  for  want  of  such  issue^  to  such  other  son  of  bis  said 

daughter  Margaret,  as  should  happen  to  be  her  second 

son  at  the  time  of  her  death. 

The  words — ^^  and  for  want  of  such  issue,  to  such 
*^  other  son  of  my  said  daughter  Margaret^* — ought  to 
be  rejected,  in  favour  of  the  testator^s  intention. 

The  grandfather  is  living,  in  an  advanced  age,  and  is 
desirous  of  having  the  opinion  of  the  Court,  that  he  mav 
dispose  of  his  estate  amongst  his  grandchildren  accord-' 

ingly-  ^ 

Mr.  Caldecott  argued  for  the  defendant  William  Lowndes 

Stone,  the  heir  at  kw ;  viz.  eldest  son  of  Margaret,  the 

testator's  only  child. 

He  said  that  neither  William  the  issue  of  Richard,  nor 
JSemry  who  was  the  second  son  at  the  time  of  the  death 
of  the  mother,  can  have  an^  rights 

Margaret  did  not  die  seised  under  the  devise ;  but  by 
the  event  of  the  right  in  fee  being  devolved  upon  her  as 
beir  at  law  to  her  father. 

After  the  devise  to  Layton  Lowndes  and  his  heirs  male 
and  female,  the  next  words  are — ^^  and  for  want  of  such 
*^  issue,  to  such  other  son  of  my  said  daughter  Margaret 
£  SS49  3  ^^  —  if  my  grandson  Layton  Lowndes  should  live  and  be 
<^  the  eldest,  then  to  such  son  who  shall  be  the  second  son 
^^  of  her  body  living  at  the  time  of  her  decease;  and  if  but 
^^  one  son  living  at  the  time  of  her  decease,  then  to  such 
'^  only  surviving  son  and  his  heirs  for  ever.''  So  that 
there  is  no  certain  description  of  the  person  who  is  to 
take :  and  therefore  it  is  void,  Cro.  Eliz,  742.  Tat/lor 
and  his  Wife  v.  Saver.  *^  Where  a  devise  is  incertain, 
^<  it  is  void." 

Or  if  you  suppose  that  the  sentence  is  incomplete,  the 
devise  is  equally  void.  Butler  and  Baker^s  case,  3  Co. 
|85. 

Then  taking  it  in  connection  with  the  words,  '^  </my 
*^  grandson  Ltayton  Lowndes  shall  live,  and  be  the 
^^  eldest;"  it  is  a  condition  precedent,  and  ne7>er  took 
Tect.    Besides,  the  devise  is,  ^'  then  to  such  son  who 

tail  be  the  second  son;"  whereas  WiUiam  the  son  of 
Richard  is  a  grandson^  not  a  son.    And  his  lather  could 


sha 
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not  take ;  became  he  "was  not  alive  at  the  death  of  his        1768* 
mother  :  which  was  a  requisite  expressed  in  the  devise; 
*^  living  at  the  time  of  her  decease.*"    Nor  could  Hemyy        *«n 
her  fifui  son  take,  when  there  was  issue  living  of  Richard  v* 

her  fourth  son.  lowndbs^ 

He  cited  2  Peere  Williami  143.  Beaumont  v.  Fell;  for 
the  sake  of  a  case  which  the  Master  of  the  Rolb  there 
mentioned,  (a  case  taken  from  Smnburne  389.)  ^^  That 
^^  where  a  man  intends  to  give  a  le^cy  to  •/•  S.  and  he 
"  gives  the  same  to  J,  N.  there  neither  J.  S.  nor  J,  N. 
^^  shall  take  the  legacy  ;  for  as  much  as  J,  N»  is  not 
<'  the  person  intended,  and  J.  S.  is  not  the  person 
"  named." 

Mr.  Morton^  in  his  reply,  said  that  the  words  ^^  snch 
**  other  son  of  my  daughter  MargareV  may  be  taken  to 
mean  ^^  such  other  issue'^  of  his  daus^bter. 

Lord  Mansfield — We'll  think  of  it.  The  mcain- 
ing  of  the  testator  was  to  form  another  family.  He  meant 
to  exclude  the  eldest ;  and  to  five  estates  in  succession 
to  the  other  sons,  exclusive  of  the  eldest :  his  intention  is 
plain. 

Cur.*  advisare  vuli. 

Lord  Mansfield  now  delivered  their  opinion  :  which 
was  to  the  effect  following. 

We  are  all  of  one  opinion,  with  regard  to  the  construe* 
tion  of  this  will.  It  is  very  imperfectly  drawn :  and  the 
material  words  in  many  parts  are  totally  omitted. 

It  is  plain  what  the  testator  meant:  he  meant  to  give  [  SS50  | 
the  estate  to  his  second  grandson  Layton  Lowndes  and 
his  issue,  in  the  first  instance ;  and,  in  case  of  failure  of 
L,ayt(nCs  issue,  to  such  of  his  other  grandsons  as  should 
happen  to  be  the  second  son  of  his  daughter  Margaret^ 
by  Mr.  Lowndes^  at  the  time  of  her  death,  and  to  their 
issue,  in  tail ;  and  in  case  of  failure  of  all  their  issue,  then 
according  to  the  subsequent  limitations  mentioned  in  his 
will. 

He  meant  to  make  a  new  family  in  the  then  second 
son,  or  whoever  should  afterwards  become  the  second 
son  of  his  daughter  by  her  then  husband. 

Though  this  was  manifestly  his  intention^  I  was  ex- 
tremely afraid  that  there  were  not  xDords  enow  to  warrant 
vs  to  put  this  construction  upon  it. 

But  I  think  there  are  words  sufficient  to  justify  a  con* 
struction  agreeable  to  the  intention  of  the  testator* 

The  first  limitation  is  to  Layton  Lowndes^  in  tail ;  then 
to  such  other  son  as  might  be  ine  second  son  of  Margaret^ 
living  at  the  time  of  her  decease.  The  subsequent  limi* 
tation  is  upon  a  contingency  which  has  not  happened; 
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ABRAHAMS^ 
QUI  TAM, 

BUNN* 


wc  consider  it  upon  the  mere  ments  of  the  objection,  sup- 
posing it  duly  and  rcffularly  made. 

There  is  no  case  relative  to  (he  borrower's  corapctencf 
to  be  a  witness  U]xm  a  penal  information  against  the 
usurer,  wherein  either  the  pleadnigs  arc  stated,  or  the 
facts  of  the  case  stated,  or  any  argument  by  counsel  or 
.  the  bench  reported. 
[  3233  j  There  is  no  case  where  the  question  crer  came  before 
any  Court  in  Westmimtcr-'JId^  except  in  SmitlCs  case, 
Tr.  8i  Jac,  1.  in  C.  B.  upon  a  trial  at  bar.  2  Ito.  Abr. 
685.  Title  "  Trial/'  letter  G.  pi.  2.  Co.  UtL  6.  b. 
and  many  other  books. 
.  ._.  Two  reasons  are  there  given  for  universally  rejecting 
the  testimony  of  the  borrower :  1st.  Because  'tis  to  b« 
presumed  really  his  own  cause,  and  that  the  nominal  plain- 
tiff  is  set  up  colourably  by  him  ;  ^dlv.  Because  it  would 
enable  him  to  avoid  his  own  securities,  and  discharge 
himself  of  the  money  borrowed. 

The  first  reason  is  nojz  totally  exploded:  for,  he  is  not 
now  presumed  to  be  the  plaintiff  in  the  cause. 

As  to  the  second — The  proposition  laid  down  is  too 
large.  For,  there  may  be  usury  which  cannot  affect  the 
debt,  or  avoid  the  contract.  The  clause  that  avoids  the 
contract,  is  where,  the  contract  is  for  more  than  five  per 
cent.  But  if  a  contract  be  for  only  five  per  cent, ;  and 
the  lender  afterwards  takes  more  he  is  liable  to  be  pro- 
secuted for  usury,  and  to  pay  the  penalty,  though  it  does 
not  avoid  the  contract.  And  where  it  would  affect  the 
debt,  it  may  have  been  *paid. 

All  the  other  cases  are  loose  notes  of  sayings^  or  opi- 
nions at  11151  prius ;  general,  assertions,  general  inferences, 
without  particulars,  without  argument,  without  conside- 
ration, without  any  state  of  pleadings  or  facts.(a) 

This  question  having  now  come  before  the  Court,  it  is 
necessary  to  consider  it  with  accuracy  and  precision. 

The  objection  to  the  competence  of  the  witness  can  only 
be  supported  by  arguing,  either  "  that  the  event  of  this 
^'  penal  prosecution  in  favour  of  the  plaintiff  will  avoid 
^^  the  bond  assurance  or  contract  of  the  witness,  and  dis' 
^^  charge  him  from  the  debt ;"  6^^  '^  that  this  cause  turns 
''  upon  the  same  points  and  transactions  which,  if  proved 
"  in  another  cause,  would  avoid  the  same.'' 


•  V.  Lene's 
CtM'i  Sir  1*4 
Raym.  191. 


(a)  Loose  notes  of  Sayings!  no  wonder,  when  the 
point  had  been  adjudged  on  a  trial  at  bar,  if  it  had  been 
so;  but  it  is  not  time,  for  Twisden  «/•  in  Sir  Thomas 
Raym.  191.  mentions  a  resolution  that  the  borrower  may 
be  a  witness,  if  he  hath  paid  the  money^  but  not  before. 
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The  foundation  fails  in  both  propositipns :  and  the        1768. 
consequence  would  not  follow  in  the  last,  if  the  premisses 
were  (rue.  *  ^  Abrahams, 

♦No  contract  or  ns5;urance  appears  here,  for  usury ;  or     Qt/i  tAm, 
so  much  as  to  n^pay  (he  money.     And  if  there  was,  the  v. 

recovery  of  the  penalty  upon  this  information  would  not       bunx. 
affect  the  contract.     The  judgment  in  this  action  could  r«  ^  Bosan. 
not  be  given  in  evidence  in  an  action  for  the  debt ;  though  i^o.] 
the  validity  of  the  contract  depended  upon  the  same    [  2254  1 
grounds  as  the  information.     That  might  indeed  be  a     , 
prejudice,  influence  or  bias  upon  the  mind  of  the  witness, 
and  go  to  his  credit ;  but  not  an  actual  interest,  to  go  to 
his  competence. 

This  distinction  has  not  been  sufficiently  attended  to^ 
at  nisi  prius  :  The  cases  are  contradictory  ;  and  it  is  im- 
possible to  reconcile  them. 

The  great  deference  to  Lord  Chief  Justice  HoWs  opi- 
nion made  the  case  of  the  King  v.  Whitins^\  to  be  fol-  *  ^  »^*lk'  283.] 
lowtd  for  some  time  :  nay,  Lord  Hqrdwicke  implicitly 
followed  it  in  that  of  the  King  v.  Nunez^X  P'9  G.^.       t  2  Str.  1043.] 

At  that  time  there  were  many  cases  both  ways ;  a  string 
of  both  sorts  ;  (and  amongst  the  rest,  PVati^s  case,  in 
Hardres  331,  332.  "  that  in  forgery,  perjury,  or  usury, 
**  the  party  grieved  shall  not  be  admitted  as  a  witness,' 
**  because  he  may  receive  a  consequential  advantage 
"  from  the  verdict ;"  and  Parris\  case,  in  1  Ventris  49.' 
where  such  a  witness  was  admitted :)  none  of  which  cases* 
were  considered  or  looked  into. 

But  since  the  case  of  Whiting  and  the  case  of  Nunez^ 
there  has  been  great  light  thrown  upon  the  distinction  $  First  move^f 
between  interest,  whicli  affects  the  competence  of  a  wit-  ?!?o^^!!lJ?^". 
ness;  and   influence,  which  goes  only  to  his  credit.  Hilary Tenn, 
There  have  been  the  arguments  and  judgment  in  the  case  1736,  andde- 
of  Rex  V.  Bray,  mayor  of  Tintagel^S  where  Lord  Hard-  p^^f^^ 
wicke  shook  the  authority  oi  Rex  v.  Whiting  ;  which  he  Feb.  i736. 
there,  in  effect,  contradicts,  (though  with  guarded  Me-  [SceCarth* 
cency  of  expression,)  notwithstanding  his  having  before  ^^^'J 
followed  it  in  the  case  of  Nunez\  II  }^^^  Hatd- 

iivicke'8  wotds 
were  (as  I  took 
them  in  my  noto,>  "  If  that  case  was  strictly  examined,  I.  believe  it  would  appear  that 
"  the  objection  in  that  case  went  rather  to  the  creAM  than  to  the  competency  or  the. wit* 


"  neis." 


Then  came  the  case  of  the  East  India  Company  y.  t  A'.B.  This 
Goslcn  f.     There  was  also  a-  case  of  Bailie  v.  Wilson**  fXJuc^d; 

and  the  opi- 
nion of  all  the 
Judges  taken.  Lord  Chief  Justice  Lee  held  the  objection  to  eo  to  the  competency:  so  did 
Mr.  Justice  Denison.    ButLord  Chief  Justice  Willes,  Lord  Chief  Baron  Parker.  Rey- 
nolds, Abney,   Bumet  and  Wright ;  **  that  it  went  to  the  credit  only*"    A  new  trial 
vrts  therefore  ordered,  on  Friday  13th  May  174S,  Tr.  16  6i  17  G.  2.    [••  See  3  Ea*t.  it  J 
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(9Jbout  tlif  propf  of  a  will^)  bef(prQtbe;delegi^es4  who 
were  eqtuillf/  divided ^^  whetl^r  the  objiectiou. should  j<q 
^' to  the  compdcnce  or  credit  of  the  only  witness- wio 
'^  ptroT^.a  co^iciV,  suUiequent  to  a  second  will,  selimgnp 
'^  again  tUc  first  will;^^  and  therefore  no  sciitonce  was 
^yenv  Thi^reupon  a  commission  of  adjuncts  issuetl.:  ^ 
m^ocitj^.of  wjiom.  (Mr.  Justice..  Detiison  being  one)  b^ld 
^^  th^t  it  w£nt  onlj  to  the  credit  :^^  and  sentence  was 
[  S3^  3  givf n  f^V  tlu;  fixst  will«  Upon  <^ pti^tiQi^for  a, commission 
tp  reyicwv  it  wasfujly  argued  3  wA-ttOtAIiaxdwicke^  ov^ 
lb  Jan*  llfi^  gave  a  solemn  opinion  witb  the  majority 
b(  tlic  adjuncts,  ^' that  the  witness  havii^  admimstered 
^^  under  the  first  will  as  agent  to  the  e^iecutor^  oc  a^ 
^^.  executor-  de,  son  torl^  and  being.  li^Ue  to  ac^ions^  the 
<' objection  went  only,  to  X\vq  criedi^^  not  to  thie  coittpe* 
'<  tency.'^ 

The  solemn  discussion  in  these  tb^ree.  cases  drew  the 
liiUiS  between  INTEREST,  which' goes> to  the  competeiM:£<; 
and  iiTFLUENCE^  which  goes  to  thq  credit^  move  clearly 
than-  had  before  been  understood. 

It  established  a  rule^  ^^  that  where  the  maiter  was 
^^  doubtful^  the  objection  should  go  to  the  credit/* 

U  cstabliishcd,  ^^  tliat  tbe  question  in;  a  cvtmival  ivro- 
^^  secution  being  the  saiae  wiitb.  a  civil  caase  iOfWoicb 
^'  the  wjitvess  was  interested^  went  generalli/  ta  t lie. credit; 
^.^  unless  the  judgment  in  tb<e  pndaecution.wiiere  he  was  a* 
^*  witness  could  be  given* incvideaae;  iftthe  cause  wh^re 
"he  was  interested."  I  say  "gpwero/^/'  (b>ecattseall 
.  rules  of  ei^idenceiadmit  of  e^ixeptions.) 

After  these  cased,  in  that  of  Res  v.  Broughton  la 
1745,*  Lortd  Chief  Justice  Ztee  over-ruled  the  three 
casjcs  of  Ji^ai  v.  fVhiting^f  Rex-  v.  Ntmez^X  ^^'^  ^^^  ^* 
E/lis :  II  wliiebi  opinion  of  his  has  been  followed  siaec, 
and  approved. 

Thftrerh^s.bpen  a  remarkable  case  sivce  I  loft  the  bar^ 
in  ftinitj/  Ter«ii  32;  ^,38  G.  ^.  Bartktt  v.  PickersgUl. 
T)io  dcfendiint  bougM^aa  estate  for  .the  plaintiff:  there 
was  no  writing,  nor  was  any  pai^l  of  the  money  paid  by 
the  plaintiff.  The  defendant  articled  in  his  own  name, 
and  reused  to  convey ;  and  by  hifi  answer  denied  any 
tnifit.  Parol  evidence  was  rejected:  and  the  bill  was 
dismissed.  The  defendant  was  afterwards  indicted  for 
perjury ;  tried,  at  Yerk;  and  convicted  upoo  evidence  of 
the  p)aii|tiffy  confirmed  bjF-  circuroateiices  and  the  defeo' 
'daiit  s  declarations.  The  plaintiff  then  petitioned  for  a 
supplemental  bill  in  nature  of  a  bill  of  review ;  stating 
tim  couTiction-:    but  the  pettttonr,  was  dismissed,  be« 


•  2  atK  1SS9^' 
X  f  8ti.  1049. 

llf'itr.1104. 
[4  East  574.3 


Trinity  Tetm  8  'Geo.  3.  'B.  iR.  «256 

caasfe  tlie  conviction  was  not  evidence,  S2d  Nvvembt^       '1T88. 
1762. 

♦Thh  reasoning  ^hews  too,  tliat,  if  it  was  necessary,  the  "^^^^^flHWMs 
witness  was  competent  Xo  be  heard,  as  to  the  debt  being     ^^^  i^am, 
paid :    the    recovery    could   not  be  evidence.       What  ^* 

lie  sworie  coulcl  not  be  evidence  in  an  action  'fbr  Ulie       "unic, 

debt.  [•Contra.  Str. 

.  .  .  ^^0 

There  is  no  danger  or  perjury^  from  hearing liim.  The 

defbodant  may  .produce  the  security,  and  falsify  him.    If 

<as  here)  it  16  the  case  of  a  pawn,  the  witness  would  swear 

agaifist  'his  own  interest  to  say  untruly,  ^^  the  debt  was 

^' p^id,  and  the  pledge  relumed."     But,  ciVAei*  way,  the     r  2256  j 

deoti^i  paid<  for,  unless  the  pledge  be  redeemed,  it  is  a 

{satisfaction. 

"Stipp^se  k  witness  produces  a  bond  or  nole  or  'moi^- 
gag«  canddlled — suppose  he  produces  a  receipt — there 
can  be  no  da'nger  in  hearing  him  :  for,  fbe  Jury  are  not 
bound  to  believe  him.  That  depends  on  circumstanoei, 
Ijrhich  may  cdntradict  or  support  his  testimony. 

!But  if  it  be  necessary  to  prove  paynlent,  anfl  the  pftrljr 
is  not  to  be  heard  as  a  witness  to  prove  such  tM^m^t, 
the  statute  would  be  as  effectuatly  repealed  as  if  the  bor- 
rower dotild  never  be  a  witness  at  all  i  for,  they  he^ 
would  suiTer  any  body  else  to  be  privy  to  the  payMenfl, 
delivering  dp,  or  cancelling  the  securities. 

But  to  go  further — all  objections  to  the  competence  of 
the  witness  must  either  be  vroved^  or  drawn  from  hiia 
upon  a  poire  dire ;  or,  to  take  it  in  the  utiiiOst  latiti^doi 
^pon  his  examination* 

Here  was  no  proof  of  any  objection  ;  or  of  any  debt 
remaining^  The  witness  swore,  *^  that  he  should  neither 
^^  gain  nor  lose  by  the  event  of  the  cause ;"  in  every  shape 
in  whicli  the  question  could  be  put :  and  he  shews  it,  by 
giving  an  account  of  the  debt  being  paid.  He  swore, 
upon  a  Tofre  rfire,  ^'  that  it  was  paid.'* 

iVad  the  defendant  produced  a  security,  or  proved  (lie 
pledgjfe  to  be  remaining  in  his  custody ;  it  would  hav6 
been  a  ditferent  consideration,  ^^  whether  the  witnesi^. 
^*  who  \ytis  the  borrower  of  the  money,  could  be  examii^ea 
^'  to  contradict  this.''  But  when  the  whole  gtound  oif 
the  objection  comes  from  himself  only,  what  he  says 
niu$t  be  t^'ketl  tc^ether,  as  be  says  it  t  and  then  tbe  detrl 
is  paid. 

In  everj/  light,  we  ^re  all  of  opinion,  ^^  (hat,  und^  9A 
<(  the  oircurastances  of  this  case^  BfiifjAuiK  AMSiAUAM 


2256 
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was  a  competent  witness:"  &nd  consequently,  the  rule 
ougbt  to  be  discharged,  {a) 

.    Rule  discharged. 


(a)  In  an  information  on  the  statute  of  usury,  the  parly 
to  the  usurious  contract,  shall  not  be  admitted  to  be  a 
-witness  against  the  usury,  Co.  Lit.  6.  6.  2  RolL  Abr,  683. 
pL  2.  or  21  Vin,  362.  pL  2.  and  several  authorities  are 
there  cited,  and  truly  m  the  notes  agreeing  therewith  ; 
the  reason  given,  was  that  the  borrower,  if  admitted  as  a 
witness,  would  be  testis  in  propria  causa,  and  discharge 
himself  of  the  money  borrowed  :  this  reason  has  been  since 
denied,  because  the  verdict  on  an  information,  or  indict* 
ment  for  usury,  could  not  be  given  in  evidence,  in  an  ac- 
tion by  the  lender,  against  the  borrower ;  yet  the  borrower 
is  certainly  interested,  for  if  he  was  to  prove  there  vras  no 
nsury,  that  would  conclude  him,  from  insisting  on  usury 
in  a  suit  against  him  for  the  money,  for  what  a  man 
swears,  would  be  evidence  against  himself,  though  not . 
against  any  other  in  another  suit,  though  not  bettreen  the 
same  parties;  and  as  observed  in  Co.  Lit.  6.  b.  that 
though  the  borrower  commonly  raises  up  an  informer, 
to  exhibit  the  information,  yet  ^^  in  rei  veritatcj  he  is  the 
party,"  and  the  law  was  clearly,  always  holden  so,  tbxn 
merly ;  but  after  the  money  was  paid,  the  borrower  was 
admitted^  because,  then  he  was  not  interested,  there  being 
as  was  formerly  holden  no  remedy  for  him,  either  in  law 
or  in  equity,  for  recovering  back  the  money,  Cos.  Temp. 
Hardwicke,  266.  Salk.  22,  Sir.  T.  Raytn.  191.  but  it 
hath  been  since  holden,  that  the  borrower  may  recover 
back  the  excess  of  the  money  paid  lieyond  principal  and 
interest,  and  the  case  in  Salk.  22  to  the  contrary,  has  been 
often, denied. 

Therefore,  as  the  reason  for  admitting  him  as  a  witness, 
is  now  at  an  end,  it  should  seem  that  he  ought  not  to  be 
admitted,  even  after  payment;  much  less  ought  he  to 
be  adm^ted  to  prove  payment,  and  for  which  there  never 
.was  before  any  authority  ;  besides  in  Sir.  633.  when  his 
competency  was  as  the  law  then  stood,  taken  to  depend  on 
the  tact  of  payment^  Ld.  Jiaym.  refused  to  let  him  prove 
it^Str.633. 

The  point,  that  the  borrower  is  not  a  competent  wiU 
ness,  to  prove  usury  before  payment  is  provea,  was  not 
only  determined  at  a  trial  at  bar,  cited  in  2  Roll.  Abr. 
084,  and  i^  Co.  Lit.  6  b.  and  in  Lang^s  case,  cited  by 
Ttioisden,  J.  in  7.  Raym.  191,  and  taken  for  granted  to 
be  law  for  a  long  time  whenever  the  point  happened  to 
arise^  several  of  which  are  mentioned  m  21  Vin.  362.  pU 
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^,  and  many  other  books,  but  it  was  also  taken  for 
granted  by  the  best  writers  on  the  criminal  law,  2  //•  //. 
P.  C.  280,  1  Hawk.  C.  28.  S.  27  and  in  Sir.  633,  and  al-  Abrahams 
ways  ruled  so;  tliat  it  was  analogous  to  the  law,  with  qui  tam, 
resi>ect  to  perjury  and  forc^ery  ;  but  of  modern  times,  the 
old  law,,  that  interest  in  the  question,  i5  an  objection  to 
tlie  competency  of  the  witness,  except,  where  from  the 
nature  of  the  case,  there  is  a  necessity  for  admitting  such 
evidence,  or  where  it  has  been  sanctioned  by  Stat.,  or 
there  be  some  other  exception,  has  been  exploded,  and 
the  objection  has  been  holden  only  to  go  to  the  credit ; 
sed  qii.  if  great  injustice  hath  not  been  the  consequence  ? 
the  necessity  need  not  be  a  strict  necessity,  but  it  is  suffi- 
cient, if  from  the  nature  of  a  transaction,  no  other  but  in- 
terested witnesses  can  be  expected  ;  but  it  must  not  be  a 
necessity  arising  from  the  act  of  the  party,  but  from  the 
nature  of  the  transaction  ;  and  as  to  what  is  pretended, 
that  no  person  is  generally  present  at  payment  of  a  loai^ 
that  is  not  so ;  if  it  be  a  mortgage,  there  is  writteii  evi- 
dence of  it,  if  by  bond  or  note,  the  same  is  cancelled,  and 
delivered  up  usually  if  requested,  in  that  state,  and  when 
the  borrower  has  money  to  pay,  it  is  in  his  power  to  take 
some  witness,  or  hfive  some  evidence  of  the  payment.  It 
was  also  holden  formerly,  that  the  borrower  could  not  re- 
cover back  money  paid  for  a  loan,  beyond  the  usual  in- 
terest, Tomkins  versus  Bennety  Salk,  33.  therefore  that 
case  has  of  late  years  been  overruled,  and  properly  so, 
if  the  usury  be  proved  by  a  third  person :  nowever,  so 
long  as  the  law  was  taken  to  be,  as  it  was,  in  that  case, 
the  borrower  after  payment,  was  not  interested  ;  but  as 
ik^t  case  has  been  over  ruled,  there  is  now  more  reason, 
for  denying  the  distinction,  that  he  is  a  competent  witness, 
after  payment,  than  there  is,  for  denying  the  other  part 
of  the  disjunctive,  that  he  js  not  competent  before  pay- 
ment; it  is  certain,  that  before  payment,  he  is  under  a 
bias  in  giving  evidence,  whether  the  contract  was  usu- 
rious or  not,  for  if  he  was  to  give  evidence,  th^t  it  was 
not,  it  woi^ld  preclude  him  from  setting  up  usury,  as  ^ 
defence  against  payment,  because  thougn  what  he  swears 
would  not  be  evidence  for  him,  yet  it  would  be  evidence 
against  him,  if  he  proved  it  not  usurious,  and  therefore  he 
is  interested  in  giving  such  evidehce,  as  would  prove  it 
not  usurious ;  for  his  Pivn  declaration,  and  much  more 
his  own  oath,  would  be  good  evidence  against  him,  whe* 
ther  it  was  an  oath  in  writing,  or  an  oath  viva  voccy  at 
a  trial;  and  it  is  eyery  day ^  experience,  that  where  dif» 
ferent  persons  are  interested  on  the  same  side,  they  will . 
generally  support  one  another, 

The  End  of  2Wm/^Tenn,  1768, 8  G,  3. 
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Tuesday  8th 
Not.  1766. 


Rex  versus  Praed,  or  Rex  versus  Edwards. 
(The  St.  Ives  Causes.) 


Verdict  for  a  A  CRIMl'NAJl!/  motion  was  put  off,  till  the  validity  of 
defendant  in  a  J%.  ^  rate  should  be  tried*  in  a  feigned  issue,  "  whether 
cntionnotuo^  *^  *^ ^^***  ^^ cqual,  Or  a  partial  one.**  And- a  verdict  ha- 
be  set  aside.       vuiff  passed/or  the  defendant j  upon  such  issue, 

Mr.  Solicitor-General  (Dunning)  moved,  and  was  se- 
conded by  ISu  J^etcker  Norton,  for  a  new  trial ;  the  ver- 
diet  having  been  given  contrary  to  evidence. 

But  the  GouRT  were  clear  against  granting  anew  trial; 
because  it  was  within  the  same  reason  as  if  it  nad  been  in  a 
criminal^  prosecution.  For,  as  this  issue  was  directed  in 
ovder  to  know  ^^  whether  this  was  an  illegal  and  partial 
*^  rate  ;"  and  if  it  had  been  found  to  be  partial,  the  con- 
sequence would  have  been  either  an  attachment  or  an  in- 
formation ;  it  was  just  the  same  thing  as  if  it  had  been  a 
^  verdict  found  for  the  defendant  wpow  an  information  ;  and 
j^it  kadbeen  upon  an  information,  the  Court  would  not 
nave  set  aside  the  verdict  and  granted  a  new  trial,  al- 
though the  acquittal  had  been  contrary  to  the  weight  of 
the  evidence. 

However,  it  was  agreed  that  when  the  original  motion 
should  come  on  again,  it  would  be  open  to  any  other  ob- 
jections to  the  legality  of  the  rate  ;  only  taking  it  for  a 
factj  "'  that  it  was  not  a  partial  one." 


[  2258] 

Tuesday  15th 
Nov.  1768. 

A  ship  most 
have  an  eaoi* 
yalent  to  be 
charged  for 
jHght^onse 
outies. 


Matson  versus  ScoBBt. 


rV^HIS  was  an,  action  brought  for  taking  the  Ramsgate 
-^    duty^,  of,  a  ship,  which  parsed*  the  harbour  on.  tlu) 
north-east  side  bf  the  GoAoin  ^qfids,  iu)d.npX,titrougll  thci 
Downs. 
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S'm 


There  was  a  verdict  for  the  plaintiff,  subject  to  the  opi- 
nion of  the  Court. 

The  question  was — "  whether,  upon  the  constructioa 
*^  of  the  Act  of  22  G.  2.  c.  40.  the  duty  was  payable,  or 
"  not,  by  a  vessel  passing  on  the  north-east  side  of  the 
*^  Godwin  SandSj  and  not  through  the  Downs." 

The  Court  were  very  clearly  of  opinion  for  the 
plaintiff,  '*  that  the  duty  was  twt  payable."  There  is  no 
reason  in  the  present  case,  for  his  being  charged  with  it. 
He  has  no  equivalent. 

Thje  duty  is  payable  for  the  advantages  received.  But 
this  ship  received  no  benefit  from  the  harbour. 

They  looked  upon  the  fourth  clause,  imposing  the  same 
rates  and  duties  upon  foreign  ships  passing  through  or 
being  detained  in  the  Downs,  as  upon  ships  cfc?ired  out  or 
entered  into  any  of  the  British  ports,  "  because  they 
"  would  receive  the  same  benefit  as  British  ships,"  to  be 
decisive. 

Per  Ctjr'.  unanimously — 

Let  the  Poste  a  be  delivered  to  be  Plaintiff. 


J  768. 

HATSQN 
V 

SCOBEU 
[2  Bl.  764.] 


Stevens,  Esq.  rersus  Dufftt. 


Nov.  176a. 

Timber  c«r- 
riage$ laden 
wiUi  ooly  one 
piece  not  ex- 
empted imder 
the  Turnpike 
Act. 


^T^IIIS  was  an  action  of  Troter  for  three  horses,  three 
^  roares,  and  three  geldings  ;  founded  upon  the  statute 
of  7  G.  3.  c.  40.  intitled  "  An  Act  to  explain,  amend, 
and  reduce  into  one  Act  of  Parliament,  the  general 
laws  now  in  being,  for  regulating  the  turnpike-roads 
of  this  kingdom,  and  for  other  purposes  therein  men  ^ 
tioned." 

It  carac  on  to  be  tried  before  Mr.  Baron  Perrott,  at 
the  last  Si/wwif r-assizes  for  the  county  of  Devon.  At  ap* 
peared  in  evidence,  that  a  four-wheeled  waggon,  of  whicli 
the  defendant  was  then  the  owner,  having  the  fellies  of 
the  wheels  of  less  breadth  than  nine  inches,  xiiz.  three  L  2259  J 
inches  and  no  more,  upon  Ist  March  170*8,  did  pass  and 
was  drawn  with  seven  horses  of  the  defendant's  on  a' 
turnpike-road  in  Little  Torrington^  in  the  said  county, 
being  a  road  within  an  Act  of  3  G.  3.  ^^  for  repairing, 
^'  widening,  and  keeping  in  repair  several  roads  leading 
"  from  the  iovivkoi  Birnsiaple  in  the  county  of  Droaw.*'* 
The  said  waggon  wa6  loaded  with  one  piece  of  timber 
only^  which  the  defendant  was  conveying  from  Huish 
the  place  of  his  residence,  and  where  t£e  timber  was 
felled,  to  TVare  Gifford:  and  Huish  is  distant  from  Ware 
Gifford  abovt  nine  miles ;  of  which^  two  miles  and  half 
are  over  the  said  turnpikerroad* 


•  Cap.  35, 
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1768.  The  plaintiff,  on  the  12th  of  the  same  month  of  Marchj 

caused  notice  in  writing  to  be  given  to  the  cJcfendant  in 

STEVENS     the  following  words— "To  Mr.  John  D///??y— take  notice 

V.  that  I  shall  bring  an  action  against  you,  to  recover  the 

i>UPFTY.      "  sum  of  2O5.  and   three   of  your  horses   forfeited   by 

"  drawing  your  four-wheeled  wa«rgon  or  carriage  liaving 

*^  the  fellies  of  the   wheels  of  less  breadth  than    nine 

**  inches,  with   seven   horses,  on    Barnsinpfr  turnpike- 

"  road  in  the  county  of  Devon  on  the  ht  Day  of  March j 

^*  instant,  contrary  to  an  Act  made  in  the  seventh  year 

"  of  his  Majesty's  reign  intituled  <5i'c.  repeating  the  title 

"  of  the  Act  verbatim.     Dated  the  12th  day  of  March 

^<  1768,     Ilenrj/   Stevens.''    And  upon  the  24th  of  the 

said  month  of  March^  sued  out  the  Latitat  for  this 

cause. 

The  jury  found  a  verdict  for  the  plaintiff,  with  20 5. 
damages ;  subject  to  the  opinion  of  this  court—"  whether 
^^  the  plaintiff  can  maintain  or  recover  in  this  action.*' 

It  was  now  argued  by  Mr.  Mansfield  for  the  plaintiff*, 
and  Mr.  Serjeant  Burland  for  the  defendant. 

Three  objections  were  made — first — that  drawing  a 
single  piece  of  timber,  on  a  titrnpike-road,  with  more 
•  Vide  7.  G.  3.  than  four  horses,  is  not  prohibited  ^* 

c.  40.  $f3.  ^  * 

and  Tide  7  O.  3.  c.  42.  $40.  which  excepts  ont  of  the  Kegulations  of  that  latter  Act,  aU 

cai^iages  employ^  p«ly  in  carrying  any  one  piece  of  timber. 

2d.  That  the  no/tee  was  not  sufficient.    Sd.  That  this 
action  is  not  the  proper  method  of  recovering  the  penalty," 
which  consists  of  two  parts ;  one,  pecuniary ;  the  other, 
^  a  specific  forfeiture  of  the  horses. 

Lord  Mansfield  said  it  was  hard,  to  be  obliged  to 
change  wheels  or  carriages  as  the  piece  of  timber  should 
come  to  a  turnpike«road  upon  which  it  was  to  proceed 
[  2260  J  but  a  short  space.  Yet  the  parliament  haverro/made  any 
provision  for  this,  or  for  only  crossing  turnpike-roads  ; 
though  they  have  had  it  several  times  under  their  con- 
i  sidcration.     This  is  the  principal  point  in  the  case. 

It  is  admitted,  that  there  is  no  exception  of  a  single 
piece  of  timber,  out  of  the  turnpike  Acts. 
As  to  the  other  two  objections — there  is  no  difficulty. 
*  1st.  The  Claintiff*  might  bring  an  action  of  debt  for  the 
penalty,  or  of  Trover  for  the  horses,  if  there  was  no  pro- 
vision. But  the  Act  provides  that  there  shall  be  but  one 
recovery.  The  plaintiffFtlierefore  waves  the  penalty,  and 
proceeds  for  the  horses. 

2d.  The  notice  is  fuU  enough.  The  Act  does  not  re- 
quire it  to  be  more  particular. 

J^osTEA  to  be  delivered  to  the  Plaintiff. 


/•• 
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•       1768. 

Rex  versus  Breton,  Esq.  Mayor,  and  Jeyes,  Gent.    Saturday  Qctk  * 

Town-Clerk  of  Northampton.  ^'ov.  im.* 

^T^HIS  case  now  came  on,  in  the  crown-paper,  on  a  de-  ^y"^*^  ^'*at 
•*•    muKer  to  a  special  plea  to  an  information  in  nature  of  m^^'Sri^. 
guo  warrantOy  to  shew  bywhat  anthority  the  defendants  mitted  on  pay^. 
claim  the  liberty,  privilege  and  franchise  of  admitting  '"*'°*.^^'"^»<^y 
Dersons  to  be  freemen  of  the  town  of  Northampton^  who        *^^'  , 

tad  not  any  previous  title  to  it,  by  birth^  servitude^  ox 
election. 

The  court  had  some  difficulty,  at  first,  about  granting 
an  information  of  this  kind ;  and  ordered   a  search  for 

{)recedents :    upon  which  search,   the  following    were 
bund. 

Hit.  10.  Tf\3.  Rex  Y.  Mayor^  Aldermen  and  Com" 
monaky  of  the  Borough  of  Hertford — To  shew  '^  by 
**  what  warrant  they  claim  ix>  have  and  use  divers  liber^ 
*^  ties  and  privileges  within  the  said  borough." 

Pasch.  11  W,  3.  Idem  v.  Eosdem — It  was  leferrcd  to 
Sir  Samuel  Astry^  to  examine  the  process  issued  against 
the  defendants. 

Mich.  1 1  W,  3.  Idem  v.  Eosdem — Ordered  that  unless 
cause  be  shewn  to  the  contrary,  on  S^Cj  the  several  issues 
returned  npon  the  several  writs  of  distringas  against  the     r  gopi    j 
defendants  be  estreated  into  the  exchequer.  L  "'^^  J 

Afterwards,  in  the  same  term,  the  above  rule  was  dis- 
charged, upon  hearing  the  master's  report. 

Pasch.  11  W.3. — A  Kule  was  made  upon  T.  Warhur* 
ton^  Esq.  late  mayor  of  Holt  in  Denbighshire,  to  shew 
cause  why  an  information  should  not  be  exhibited  against 
him,  to  shew  by  wh^tt  warrant  he  claimed  the  privelegc 
^ '  to  elect  and  szcear  peregrines  8f  extraneos  anglice  foreign^ 
^'  ers  to  be  burgesses  of  the  said  borough,  without  the 
^^  consent  of  the  bailiffs  and  burgesses  or  the  borough." 

Trin,  1 1  IV.  3. — The  above  rule  was  made  absolute. 

Mich,  11  TV.  3.  RexY.  Warburton. — A  superscdeasYTR^ 
ordered  to  the  writ  of  attachment  upon  that  information, 
quia  erronice  emanavit :  and  all  further  process  upon  the 
said  informatian  was  ordered  to  be  stayed,  until  the 
Court  should  be  further  moved  on  the  part  of  the  pro- 
^  seputor. 

II il.  7  Ann. — It  was  ordered  that  an  information  in  the 
nature  of  a  quo  warranto  should  be  exhibited  against 
Alexander  John^  to  shew  by  what  warrant  he  claims  the 
liberty  and  privilege  "  to  amove  capital  burgesses  of  the 
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J768.        ^«  boroufifh  of  Lcstzci I hiel in  Cornwall^  and  to  choose  others 

*^  Jrt  <//<?!>  places  ad  libitum  siium  propriqm." 

REX  Pasch.  3  G.  ^,— A  r«le  tvas  made  «^a  W^liam  Pole^ 

V.  one  of  the  bailiffs  of  Li^rpoole^    and  upon   Richard 

BRETON,      Norris   and   others,  twenty-two  of  the  common  council 

of  the  said  borough,  to  ghcw  cause  why  an  information 

ivi  the  nature  of  a  quo  wnrranlo  s^ntd  not  Ive  ^xhtbiteA 

RgRingt  them,  to  sfccw  *^  by  what  warrant  they,  ivUhout 

^*  the  mayor,  and  not  being  tweirty-fiv^  of  the  c<Mnmon 

**  council  of  the  said  town,  claim  to  haye  use  and  enjoy 

*•  i\iQ  liberti/^  privilege  nnd  franchise  iff  efeeHt^  fipproV' 

**  ing  and  admitting  persons  t<>  be  burg^ses  of  theafote^ 

^^  said  town." 

Which  rule,  aftifr  several  onlargcrtientt,  was  in  Mich, 
It  G.  Q.  mdfde  absolute. 

And  in  PiOKh^  4C9. — Rules  w«rc  g^tcn,,  to  plead  t6 

an  information  which  had  then  been  accordingly  exM^ 

bited    against    (hem  :    and  a  pida  of    difclmmer  w^s 

entered. 

[  2262  J        In  j^ffck.  32  G.  2.— An  ^formation  in  tlic  nature  of  a 

Juo  wan  onto  was  ordered  to  be  exhibited  agatiist  Dkotnas 
'^etcisj  clerk,  to  shew  by  What  auiliority  he  efeimed 
♦^  to  mate  md  swear  fr^  burgesses  of  Iht  tfcYtrngh  "oT 
^'  New  Radnor,  without  the  concurrence  of  the  battiilr 
"  aldermen  and  capital  burgesses  of  tl>e  sAid  boroagl.'* 
And  an  information  wti^  exhibited  iigainst  him  ac«> 
pordingly. 

SSf^n""**        On  these  precedents, 

469.^6  uurn.  Yj^^  CotJftt  granted  th^  ittfortrtatlott. 

It  was  settled  by  an  emineiyt  band ;  a0d  Was  to  the 
following  effect— 

iViMij/  Term  8  t?,  3,  ^V/*^/rt;;^?tto*/r^--to  Wit— Be 
it  remembered  ^,  S^c,  That  the  town  of  Norttiampfon 
is  an  ancient  town  ;  and  that  the  mayor,  aldermen  titiA 
btirgesscs  of  it  now  are,  and  fot  thirty  jt^afs  hoW  last 
J)a8t  and  upwards,  hane  been  6ne  body  corporate  and 
politic  Src.  by  the  name  of  the  mayor,  bailiffs  and  bur- 
gesses of  the  ttmnof  Northampton  ;  and  that  within  the 
said  town  of  Northampton^  for  and  c]nring  the  whole 
time  aforesaid,  there  barte  been  and  ouglit  to  be  a  mayor^ 
twb  biiiltffs,  eight  aldermen  tknd  forty-eight  burgesses,  wHo 
hare  been  ancl  are,  and  have  been  iind  ate  culled  '^  the 
M  company  of  eight  and  forty,  of  the  said  tbWtt,*^  Artd 
an  indefinite  number  of  freemen  of  the  said  town  ;  An i^ 
thdt  the  plp.ce  or  office  of  a  (Veemnti  of  the  said  toWh  is 
a  place  of  office  of  ^reat  ttnst  Mid  t>f eeminehce  Within 
the  said  town,  touching  the  rule  and  gojreliihieht  Of  tKt^ 
$aid  town  and  the  administration  Of  |)Ubiid  justice  Within 
fhe  said  town;  And  that  themayo^and  bailiffs  of  the 
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sftid  town  (of  the  time  beings  and  suck  6ther  burgfcssci        F768. 
•f  Ibe  aaul  tfi\¥ii  as  have  }yecn  mayora  or  baAliift  of  the 
said  lown^  and-  the  company  of  eight  and  forty  for  the         »ex 
tifite  being,  during  all  the  time  aforesaid'  have  been  and  ▼• 

are  the  coiainon  coniicil  of  the  said  town  :  and-  that  the     bheion. 
mayor  and  bailiiF<»  of  the  said  tovrn  for  the  time  being, 
and   such  other   burgesses  of  the  said    town  as   have 
been  mayors    or  bailtfik    of  the    said    towii,  and    the 
said  company  of   eight  and  forty  for  the   time  beings 
or  tfie  major  part  of  tliem  in   common  council  assem- 
bled,    liave    elected  and  ought  to  efect    such    and  so 
many  fit  persons  to  he  freemen  of  the  said  to wti,  as  to 
Uie^n  hath  seemed  meet ;  And  that  no  person  ought  to  be 
admiUed  a  freeman  of  the  said  town,  i;xlgss  elected 
thereto  in  manner  aforesaid,  or  intitled  to  be  a  freemawof        oori  T 
the  said  town  by  birlk  or  serviiudej  according  to  the  cus-     f  2-03  J 
torn  of  the  said  town.  Thgn  the  information  charges.  That 
Thomas  Breton  of  the  said  town  esq.  (being  mayor  of  the 
said  towU))  and  Joiin  Jet/es  of  the  said  town  gentleman 
(being /aa?;r-c/frA' of  the  said  town,)  on   lOth  Novetnbef 
8  G.  3.  did  use  and  exercise,  and  from  thence  until  the 
time  of  the  exhibiting  of  this  information  have  there  used 
and  exercised,  and  still  do  use  and  exercise,  without  any 
legal  warrant,  royal  grant,  or  right  whatsoever,  the  /?- 
bertj/j   prixileffe  and    franchise    of  AOMiTriNO  persons 
Freemen  of  tlie  said  town,  who  had  not  nor  have  any 
PREVIOUS  TiTi^  to  be  freemen  of  the  said  town,  by  birth 
servitude  or  election  ;  And  for  and  during  all  the  time  last 
aforesaid,  have  there  chiimed,  and  still  do  there  claim, 
without  any  legal  warrant,  royal  grant,  or  riglil  whatso* 
cverj  the  liberty^  privilege  ixnd  franchise^  of  admitting' 
PBRSONstobe  FiieoiCN  of  theeaid  town  of  North  ampton^ 
who  hod  not  nor  have  any  pretYious  Title  thereto  bin 
birtkj  servitude  oi  election ;  and  during  the  time  aforesaidy 
havei  without  any  legal  warrant,  royal  grant,  or  right 
whatsoever,  admitted  divers  persons ^  to  wit  one  hundhed 
and  fifty  persons  (whose  names  arc  at  present  unknown 
to  the  said  coroner  and  attorney)  freemen  of  the  sahl- 
tawn;  which  said  persons  or  any  of  them  had  not  anV* 
PREVIOUS  Title  thereto  by  birth  servitude  or  election : 
which  said  liberty  privilege  and  franchise  they  the  said* 
Thamasr  Breton  ana  John  Jeyes^  for  and  during  all  die 
ttmc.lastabovementioued,  upon  our  said  lord  the  present 
Idngi  without  any  legal  warrant;  royal  grant  or  right 
wlmtsoever,  have  usurped  and  still  do  usurp  Sfc,  etc. 
Whereupon  S^c,  to  answer  Sfc.  and  shew  by  wnat  antho^ 
rity  they  claim  to  have    use    and  enjoy    the  liberty 
aforesaid* 

To  this  information  the  defendants  plead-^THAT  the 
tMrn  ot  Northamptm  is  'an  ancient  tawii>  and  that  the 
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1768.       mayor,  aldermen  and  burgesses  of  it  af  e  and  for  thirty 

years  past  and  upwards  bave  been  a  body  corporate  and 

.  HEX         politic  ;  and  that  within  the  said  town,  fc^r'and  during  the 

'  V.  whole  time  aforesaid,  there  have  been.and  ought  to  be  a 

BUETON*  mayor,  tiHro  bailiffs,  eight  aldermen,  and  forty-eight  bur- 
gesses, who  have  been  and  are  called  "thecompauy  offorti/* 
eight  of  the  said  town,"  and  an  indrfinite  number  of 
freemen  of  the  said  town  ;  A  nd  that  the  mayor  and  bailiffs 
of  the  said  town  for  the  time  bein^,  and  such  other 
burgesses  of  the  said  town  as^havo  been  mayors  or  bai- 
lifis  of  the  said  town,  and  the  said  company  of  forty-eight, 
for  tb«  time  being,  during  all  the  time  aforesaid,  have 
been  and  are  the  common  council  of  the  said  town,  (a& 
by  the  information  is  supposed.)  But  the  said  Thomas 
Breton  and  John  J  eyes  further  say,  that  the  said  town  of 
Northampton  now  is,  and  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary  hath  been,  an  ancient  town ;  and 
that  tlie  burgesses  of  the  said  town,  at  the  time  of  making 
the  letters  patents  hereafter  mentioned,  to  wit,  the  3d  of 

£2264  ]  August  15  C.  2.  and  from  time  whereof  the  memory  of 
man  then  was  not  to  the  contrary,  had  been,  one  body 
corporate  and  politic,  in  deed  fact  and  name ;  and  that 
within  the  said  town  and  borough  there  then  was,  and 
from  time  whereof  the  memory  of  man  was  not  to  the 
contrary  had  been,  and  from  thenceforth-  hitherto  hath 
been,  a  certain  officer  called  a  Mayor  of  the  said  town, 
and  a  certain  other  officer  called  the  toxm-clerk  of  the 
said  town.  And  the  said  Breton  and  Jeyes  further  say, 
that  King  Charles  the  second  by  his  letters  patent,  dated 
3d  August  15  Regnty  granted  that  the  town  of  Northamp* 
ton  should  be  a  free  town  of  itself ;  and  that  the  burgesses 
and  their  successors  should  be  one  body  politic  and  cor- 
porate, by  the  name  of  the  mayor,  bailiffs  and  burgesses 
of  the  town  of  Northampton  ;  and  that  there  should 
be  a  mayor,  and  twobaili£re ;  and  forty-eightof  the  com- 
monalty, who  should  be  called  ^^  The  company  of  forty 
^^  eight  ;^'  and  that  the  aforesaid  mayor  and  two  bailiffs 
and  ,such  other  bur^sses  of  the  same  town  who  formerly 
had  been  or  thereafter  from  t  fme  to  time  should  be  mayors 
or  bailiffs  of  the  same  town,  together  with  the  aforesaid 
forty-eight  burgesses  called  "  f  he  Company  of  Forty* 
eight,''  should  be  and  be  called  '^  The  common  councUot 
^'  the  town  aforesaid  ;''  and  should  be  from  time  to  time 
assisting  and  aiding  to  the  mayor  of  the  said  town  for  the 
time  being,  in  all  cases  and  matters  touching  or  concern* 
ing  the  town  aforesaid.  And  the  said  late  king  further 
wuled,  and  by  the  same  letters  patents  granted  io  the- 
aforesaid  mayor  bailiffs  and  burgesses  of  the  aforesaid 
town  of  Northampton  and  their  successors,  that  the 
loayor  and  |i>aili£G»,  of  the  town  aforesaid  foi  tfie  tiiM. 
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IxMng,  and  such  burgesses  of  the  same  town  which  there*        1768. 
tofore  had  been,  or  thereafter  from  time  to  time  should  be^ 
mayors  or  bailiifs  of  the  same  town,  together  with  the         REX 
aforesaiil  otlicr  burgesses  called  ^^  the  company  of  the  v* 

forty-eight,"  and  their  successors  for  the  time  being,  or     breton- 
the  maior  part  of  them,  (of  which  major  part,  the  late 
king  willed  that  the  mayor  of  the  town  aforesaid  for  the 
time  being,  and  such  three  other  burgesses  of  the  town 
aforesaid,  which  theretofore  had  been  or  thereafter  should 
be  mayors,  commonly  called  aldermen  of  tlie  same  town, 
should  be  one,)  should  have  full  power  and  authority  to 
constitute  ordain  and  make,  from  time  to  time,  such 
jiCAsoNABLE  laws    stotutcs   (Wil  Ordinances  whatsoever^ 
which  to  them,  according  io  their  sound  discretion  (as 
aforesaid )  should  seem  to'  be  good  and  wholesome^  pro*    . 
fitabUj  honesty  and  necessary/  for  the  good  rule  and  go- 
vernment of  the  said  burgesses  artificers  and  inhabitants 
of  the  town  aforesaid,  for  the  time  being ;    and  for  a 
declaration,  in  what   manner  and  order   the   aforesaid 
mayor  bailifis  and  burgesses,  and  the  artificers  and  inha- 
bitants and  residents  of  the  town  aforesaid,  for  the  time 
being,  should  have  demean  and  use  themselves  in  their 
offices  cliJirgcs  and  employments  within  the  town  aforesaid     [  2365 
and  the  limits  of  the  same  ;  and  for  the  further  good  and 
public  service,  government  and    bettering  of  the  said 
town,  and   victualling  of  the  sam*j ;  and  for  levying  of 
monies  to  the  use  and  behoof  of  the  said  late  kmg,  his 
heirs  and  successors,  or  to  the  necessary  uses  of  the  same 
town ;  and  also  for  the  better  preservation,  government, 
disposing,  letting  and  setting  of  lands,  tenements,  pos- 
sessions, rents,  revenues  and  hereditaments  to  the  afore- 
said mayor,  bailifis  and  burgesses  and  their  successors 
given     granted    assigned    or   confirmed,    or  thereafter 
to  be  given  granted  or  assigned  ;    and  for  accounts, 
matters,  and   other  causes  whatsoever  touching  or  any 
wa^s  concerning  the  town  aforesaid,  or  the  state,  right 
and  interest  of  the  same  town  ;  as  by  the  same  letters 
patent,  amongst  other  things,  may  more  fully  appear : 
which  same  letters  patent,  afterwards,  to  wit  on  the  said 
3d  day  of  August  in  the  said  fifteenth  year  of  the  reigft 
of  the  said  late  King  Charles  the  second  at  the  town  of 
Northampton  aforesaid,  the  then  mayor,  bailifiis  and  bar- 
gesses  of  the  town  of  Northampton  aforesaid  accepted  and 
agreed  to.    And  the  said  Thomas  Breton  and  John  Jeytt 
further  say  that  the  mayor  and  town-clerk  of  the  said 
town  of  Northampton  for  the  time  being,    from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have 
admitted^  and  have  used  and  been  accustomed  to  admit, 
and  during  all  the  time  aforesaid  of  right  ought  to  have 
admitted  to  the  Febedoh  of  the  said  town  of  Northampton, 
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J768«       ALL  persons  having  a  rigid  to  be  admitted  to  the  same  ; 
whether  by  reason  of  birth  or  servitude,  or  bv  virtue  of 

HEX         any  order  or  orders  of  the  said  mayor  bailiffs  and  burgesses, 
V.  or  in  any  other  manner  howsoever ;  io  wit,  at  the  town  of 

BRETON.  Northampton  aforesaid.  And  the  said  Thomas  Breton 
and  John  J  eyes  further  say,  That  on  the  22d  day  of 
October  in  the  year  of  our  Lord  ITCT,  the. then  mayor 
and  bailiffs  and  the  major  part  of  such  of  the  then  bur- 
gesses of  the  said  town  who  theretofore  had  been  mayors 
or  bailiffs  of  the  same  town,  and  the  other  then  burgesses 
of  the  same  town  called  *^  '1  he  Company  of  Forty-eight,'* 
(whereof  the  then  mayor  and  three  other  burgesses  of  the 
some  town,  each  of  whom  Jiad  theretofore  been  mayors 
of  the  same  town,  were  four,)  did,  in  due  manner,  meet 
and  assemble  themselves  at  the  Guiidhall  within  the  said 
town,  in  order  to  consult  composed  constitute  ordain  mako 
atid  c^ablish  such  Bye-Laws  StatutcsOr niNANCBsnnd 
Constitutions,  as  to  them  should  seem  good  wholesome 
profitable  honest  and  necessary,  accorditig  to  their  sound 
discretion,  for  the  better  rule  and  government  of  the 
said  town  of  Northampton  ;  and  bein^  then  and  there  so 
met  and  assembled  as  aforesaid,  for  the  purposes  afore- 
said, they  the  said  then  rastyor,  bailiffs  and  btirgesses  of 
the  said  town  of  Northampton  did  then  and  there  in  due 
nanner  compose  constitute  ordain  make  and  establish  a 
certain  good  wholesome  profitable  honest  and  necessary 
'  [  2266  ]    O^DiNANCR  or  Bye-LaIv,  to  wit, — "  That  any  ])erson 

^^  or  persons  {fk)t  being  entitled  to  the  freedom  of  the  said 
f*  town  by  birth  or  servitude)  shoiild  bo  thereafter 
<^  ADMITTED  to /Ac /rferfom  of  the  said  town,  UPON  Pay- 
**  MENT  of  the  price  or  5wm  of  Ten  Pounds;  except 
'^  Such  person  or  persons  who  had  married  or  should  be 
*'•  married  ("at  the  time  of  their  admission)  to  the  daugh- 
^^  ter  of  a  freeman  of  the  said  town ;  and  those^  upon 
**  payment  of  the  price  or  sum  o(  five  pounds  ;  with  the 
**  usual  and  aocAstomed  ftfes ;  ptoVided  that  upoh  every 
**  Aucb  their  adn^ission,  fhey  should  respectively  pay 
'^  for  Ihe  sfeinie,  16  cash  as  aforesaid  ;  and  that  no  note  or 
*^  tftber  sec^fity  shoald  be  taken  as  a  consideration  for 
"  isl»ch  fueedoiri:*'— asby  the  saidordinaficeorbye-latr, 
feelotim  being  tbereimto  had,  may  more  fully  ufypiear. 
WAich  said  ordinance  or  bye-law  hath  eter  since  the 
making  thereof  kitliterto  beeti  and  ought  to  have  been 
constantly  obsetted  and  kept  bjr  the  niafyof ,  bailiffs  and 
borgesses  of  the  s^rid  town  of  Northanipton  :  ^d  the  same 
Ofmianoe  or  bye-law  is  stjif  in  fuH  force  and  virtue,  ttot 
iHf  the  least  dnnulted  iibrogwfed  o)f  r6f)e^led.  And  nt 
ViRtuE  ofth^  9tAd  ordinance  ox  bye^lazOj  the  ^id  ThoffiOs 
Breion^  heitig  mtfyor,  aM  the  siiiid  Jtrhn  Je^eSj,  beito 
vtmn-oki^f  of  the*  sisld  towh  of  Norfhampton  wt  m 
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ifurinor  all  the  time  laid  and  mentioned  in  the  said  infer-        1766. 

mation  in  that  behalf,  at  the  said  town  of  Northampton 

in  the  county  of  Northampton  VifovefiixxA^  haye  used  and         titx 

exercised  and  sfill  do  use  and  exercise  the  liberty,  privi-  v. 

lege  and  franchise   of  admitting  persons  paying  sctch     BRBxair, 

Sums  of  Money  as  by  the  said  hj/e'law  directed^  to  be 

Freemen  of  the  saicT  town,  who  had.  not  nor  ha'oe  any 

PREvioiJS  Title  to  be  freemen  of  the   said  town,  by 

hirth^  serciiude  or  election ;  and  for  and  during  all  the 

same  time  have  there  claimed,  and  still  do  there  claim, 

the  liberty   privilege  and  franchise  of  admitting  persons 

FAYING  SUCH  SuMS  OF  MoNEY  as  by  the  said  bye*l^w 

directed,  to  be  freemen  of  the  said  town  of  Northampton  \ 

xcho  had  not  nor  have  any  previous  Title  ^Aerer/o,  by 

i/r/A,  servitude  or  election  ;  as  it  was  and  still  is  lawful . 

for  them  to  do.     Without  this,  "  that  no  person  ou^ht 

"  to  be  admitted  a  freeman   of  the  said  town,    umess 

^'  elected  thereto  in  such  manner  as  in  the  said  informa* 

^^  tion  is  mentioned,  or  intitlod  to  be  a  freeman  of  the 

*^  said  town  by  birth  or  servitude;"  as  by  the  said  inform 

mation  is  supposed :  and  also  without  this,  ^^  that  they 

"  the   said    Thomas  Breton   and  John  Jeyes  the  saul 

^^  liberty,  privilege  and  franchise  in  the  said  informa* 

"  tion  abovementioned,  upon  our  said  lord  the  present 

^^  king  have  usurped  and  do  usurp,  in  manner  and  form 

"  as  in  and  by  the  said  information  is  alledged  them." 

All  and  singular  which  said  matters  and  things  they  tbq 

said   Thomas  Breton  and  John  Jcyes  arc  ready  to  verify 

as  the  Court  shall  award.     Wherefore  they  pray  judg* 

ment;  and  that  the  said  liberty,  privilege  and  franchise, 

so  by  them  claimed   in  form  aforesaid,  may  bo  allowed    [  2267  J 

and  adjudged  to  them ;  and  that  they  may  be  dismissed  and 

discharged,  by  the  Court,  hereof,  and  from  the  premisses  » 

above  charged  upon  them. 

To  this  pica  the  king's  coroner  and  attorney  demurs^ 
generally ;  and  prays  judgment  against  the  defendants  $ 
and  that  they  may  be  convicted  and  forejudged. 

The  defendants  Jo/w  in  demurrer, 

Mr.  Wallace,  for  the  prosecutor,  objected  that  this 
byc-rlaw,  "  that  any  person,  not  im  [tied  to  the  freedom 
**  either  by  birth  or  servitude,  should  be  admitted  to  the 
^^  freedom  upon  payment  of  a  certain  price  or  sum  of 
^^  money y*^  was  a  had  one, 

Mr.  Ashurst,  contra^  for  the  defendants,  argued  that 
it  is  a  good  and  valid  one.  ' 

The  Court  were  clearly  of  opinion,  "  that  this  bye- 
^'  law  was  an  alteration  of  the  constitution  given  by  the 
*^  crown;  and  void."  Accordingly— 

Per  Cur',  unanimously — 

JuDGMEifT  for  the  King. 

Vol.  IV*  y 
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Dickson  versus  Visnzn.     (S.  C.  J  Bl,  664.) 


Evidence  to 
snpport  a 
declaration  for 
bribery. 


ri^HIS  was  an  action  of  debt,  upon  the  Statute  of  2  G,  ?. 
-■-    c,  24r.  "  for  the  more  effectual  preventing  bribcrj 
^^  and  corruption  in  the  elections  of  members  to  serve  in 
*'  parliament." 

The  defendant  pleaded  the  general  issue. 

Upon  the  trial  (at  the  last  summer  assizes  for  Essex,} 
the  plaintiff  gave  in  evidence  the  writ  which  issued  to  the 
sheriff  of  the  county  of  Essex,  with  his  return  indorsed  : 
to  this  was  annexed  the  indenture  of  return  between  the 
mayor  and  commonalty  of  the  borough  of  Colchester 
of  the  one  part  ;  and  the  said  sheriff^  of  the  other 
part. 

He  also  gave  in  evidence  the  precept  issued  by  the 
.  said  sheriff  to  the  returning  officer  for  the  borough  of 
Colchester  J  disannexed  and  separate  from  the  said  writ 
and  indenture, 
r  2268  ]  Upon  the  face  of  the  precept  the  words  **  and  common* 
tdty^^  appeared  to  have  been  inserted;  and  though 
struck  through  with  a  pen,  yet  remained  legible. 

It  appeared  further  in  evidence,  that  the  precept  was 
originally  annexed  to,  and  returned  with  the  writ  and  in- 
denture to  the  sheriff;  but  was  not  filed,  with  the  same^ 
in  the  Crown-Office. 

The  defendant  offered  parol  evidence,  by  the  mayor, 
to  shew  that  the  said  words  "  and  commonalty"  were  in 
the  precept,  and  no  wise  obliterated,  when  the  same  was 
delivered  to  the  said  mayor,  and  when  it  was  returned  by 
him  to  the  sheriff  annexed  to  the  said  indenture. 

The  Questions  stated  for  the  opinion  of  the  Court 
were— 

1st.  Whether  the  instruments  above  stated,  and  given 
in  evidence  by  the  plaintiff,  svjfflcienilj/  prove  nnasup" 
port  the  declaration  ;  viz,  ^' thai  the  precept,  in  the  decta^ 
ration  mentioned^  issued,  "  directed  to  the  mayor  of 
<«  Colchester.'' 

2dly .  Whether  the  above  parol-evidence  that  the  words 
**  and  commonalty"  were  not  obliterated,  when  the  pre- 
cept issued  from  the  sheriff  and  was  delivered  to  the  said 
mayor,  and  when  it  was  returned  by  him  to  the  sheriff, 
was  admissible,  and  ought  to  have  been  received. 

It  came  on  to  be  argued  on  Tuesday  last  (the  22d  instant) 
by  Mr.  Serjeant  Leigh  for  the  plaintiff,  and  Mr.  Harcet/t 
for  the  defendant. 

Mr.  Serjeant  Leigh — The  precept  was  ihthest  and  the 


'^ 
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only  evidence  whereby   we  could  prove  our  averment 
**  that  the  precept  issued." 

They  could  not  brin;^  pwrdZ-evidence  against  the  record. 
The  Record  mvL^X  be  averred,  as  it  stands  upon  the  face  of  it: 
And,  as  it  stands,  it  is  directed  ^^  to  the  mayor  of  the 
"  boronffh  o(  Cof Chester y 

But  if  it  should  \yc  admitted  that  the  words  **  and  com" 
tnonalty  are,  in  fact,  not  obliterated  ;  yet  it  is  a  pre- 
cept directed  to  the  mayor  :  and  no  other  person  has  any 
thini^  to  do  with  it.  By  the  express  direction  of  the 
SiRtute  of  7  <S'  8  /r.  3.  c.  25.  §  I.— the  precept  is  to  be 
delivered  to  "  the  proper  officer  of  every  borough  Sfc  ; 
and  to  )w  other  person  what  soever. ^^ 

1  herrfore  the  additional  words  "  and  commonalty'* 
would  be  nus;ator}j,   ^ 

Mr,  llnrxeij  contra — This  is  an  action  upon  a  very 
penal  Act  of  Parliament ;  the  particeps  criminis  is  ad- 
mitted as  evidenee  ;  and  it  is  a  hard  verdict :  therefore 
we  may  reasonably  insist  upon  every  thing  that  we  can 
objcrt  to. 

The  plaintiff  sets  forth,  that  the  sherijDT  issued  his  pre* 
cept  directed  "  to  the  mat/or  of  Colchester,^^  The  pre- 
cept produced  in  evidence  is  directed  *'  to  the 
mat/or  and  common dltj/.^^  This  is  quite  another  precept ; 
and  does  not  support  the  declaration. 

By  7  «S  8  tf'  3.  c.  25.  the  precept  is  to  be  *  directed 
to  the  Corporate  Body ;  though  it  is  to  be  delivered  to  the 
returning  otHccr.     And  the  constant  practice  is  so  t. 

But  these  words  *'  and  commonalty"  were  not  oblite- 
rated :  the  case  only  states  **  that  a  pen  appeared  to  have 
"  been  drawn  through  the  words  and  commonalty ;  but 
'^  that  they  still  remain  fegil/le,*^ 

They  ought  to  have  FhcWn  by  parol  evidence,  ^*  that 
"  there  wna  an  obliteration,  prior  to  the  delivery.*'  This 
they  did  not  do. 

On  the  contrary,  I  offered  the  parol  evidence  of  the 
mayor,  "  that  there  was  no  obliteration  at  all,  when  the 
*^  precept  was  delivered  to  him."  And  this  was  a  mere 
matter  of  fact  collateral  to  the  record.  It  was  only  to 
shew  ii)hat  the  rocord  was.  They  ought  io  have  offered 
parol  evidence,  to  prove  it ;  and  we  ought  not  to  have 
been  refused  to  give  evidence  *'  tliat  the  precept  produ- 
"  ced  by  them  was  not  the  true  record," 

This  is  a  material  variation  in  the  direction  of  the 
precept.  Of  which,  2  Salk.  660.  Queen  y.  Dr.  Drake^ 
is  a  proof:  where,  in  setting  forth  a  sentence  of  theliliel, 
it  was  recited  with  the  word  "  nor'*^  instead  of  "  not ;" 
but  the  sense  was  not  altered  thereby  ;  and  yti  it  was 
holden  a  fatal  variance.    The  present  variation  is  much 
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•  V.  Sect.  U 

f  By  23  H.  6. 
c.  14.  $  1. 
The  precepts 
are  to  he  di- 
rectcd  "  To 
"  the  Mayor 
<<  apd  Bailiff; 
*<  or  Bailiff  or 
"  Bailiff," 
where  there  is 
no  Mayor. 
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1T68«  j;reater  than  that.  The  record  ou^^ht  to  have  been  set 
foith  exactly  as  it  is.  In  6  Alod,  l(i7.  Queen  v.  Carter^ 
wfaioh  was  an  indictment  for  perjury,  a  slight  variation 
in  reciting  a  record  was  a  good  objection. 

The  W4)rd8  stand  legible  in  the  record  produced  in  evi«? 
dence  ;  and  make  a^Vr/ a/ variance  frokn  the  declaration, 
f  2?70  3        Mr.  Serjeant  Leigh ^  in  reply,  denied  it  to  be  a  hard 
yev4iqt  ;  and   said  that  the  cases  cited  do^iot  apply  tq 
this  ca^e. 

The  direction  of  the  precept  should  be  to  the  returning 
officer,  who  is  to  do  the  acts  thereby  requir4*d. 

The  question  stated  shews  that  the  words  were  qblUc", 
rated  at  the  time  of  the  trial. 

We  were  to  form  our  declaration  upon  the  precept 
as  it  stands  :  we  are  not  to  account  for  tlie  aUeratioti. 
We  were  only  to  produce  the  precept,  to  shc\v  that  it 
k  as  we  have  declared^  And  it  now  stands  directed  as  U 
aught  to  be. 

Lord  Mansfield — Those  precepts  ought  to  be  di- 
rected to  the  returning  officer.  The  plainlifl'  searches  the 
ettce,  and  finds  it  with  this  alteration  or  correction. 
These  words  were  put  in  by  mistake  :  they  are  therefore 
struck  out.  They  would  be  surplusage,  if  they  stood 
.  there.  It  is  the  same  as  if  they  had  never  been  in.  The 
precept  ought  to  be  directed  to  the  returning  officer  :  and 
the  practice  is  so.  Therefore  as  the  plaintiff  has  pro- 
ducal  the  precept,  no  parol  evidence  ought  to  be  receivedi 
to  make  it  erroi»eous. 

The  Rest  of  the  Court  concurred. 

Per  Cur\  unanimously — 

Let  the  Postea  be  delivered  to  the  Plaintiff. 

But  it  was  delayed  for  two  days,  upon  Mr.  Jlarvcys 
desiring  to  have  an  opportunity  of  moving  for  a  new 
trial  ;  which  he  could  not  do,  by  the  practice  of  the 
Court,  without  laying  a  special  ground  for  ?uch  a  motion^ 
lie  suggested,  that  he  had  reason  to  apprehend  that  the 
judge  who  tried  the  cause  was  of  opinion  against  the 
Terdict. 

On  Fridatj  last,  the  25ih  instant,  cause  was  shewn 
why  the  defendant  should  not  be  at  liberty  to  move  for  a 
new  triaj. 

The  cause  shewn  was,  that  by  a  general  rule  of  the 
Court,  no  new  trial  can  be  moved  for,  after  the  first 
four  sitting  days,  (t\  e.  Sundays  excluded)  of  the 
4erm  ;  unless  special  leave  be  asked  and  obtained,  for  this 
purppse. 

And  the  counsellor  the  plaintiff  relied  on  this  esta-» 
t)li€^d  practice  of  the  Cp^f  t.    Tb^e  was  no  reason  they 
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aid,  to  take  this  case  out  of  tlie  common  rule  ;  no  special 
ground  laid,  Xo  induce  the  Court  to  depart  ftom  it  2  It 
tvas  the  mere  laches  of  the  attornej. 

N,  B.  The  affidavit  of  the  attorney  (ftlr.  Ward)  was 
no  more  thnii  that  he  was  not  at  first  instructed 
about  it ;  and  when  he  was  so,  he  did  not  apprehend 
that  he  was  precluded  from  moving  for  a  new  trial 
after  the  four  days  were  expired. 

Lord  Mansfield — The  great grcrund  of  the  motion 
is  a  suggestion  "  that  Mr.  Harvey  has  reason  to  appre- 
*^  henu  that  Mr.  Baron  Smythe^  who  tried  the  cause^ 
*'  is  of  opinion  against  the  verdict.'*  If  that  is  so^  there 
seems  to  he  reason  for  their  beiu^  let  in  to  apply  now, 
for  Avhat  we  should  have  granted  if  they  had  applied  in 
time. 

Mr.  Justice  Yates  added  another  reason  for  it ;  viz. 
That  in  order  to  come  at  justice,  the  Court  m^ht  rolaje. 
their  own  rule ;  since  the  attorney  might  consider  the 
matter  as  still  depending,  till  the  case  was  asrgued.  And 
he  observed,  th^it  this  is  a  sort  of  criminal  case,  attended 
with  heavy  consequences. 

Adjourned  till  Mr.  Baron  Smi/thc*s  report  should 
be  obtained. 
Mr.   Justice  Willes  now  communicated  the  Baron's 
report :  which  specified  the  eridence^  ami  did  noi  expre^ 
any  dissatisfaction  with  the  verdict. 

Lord  MANsrit:LD — This  was  a  motion  for  liberty  to 
move  for  a  new  trial,  though  the  four  days  were  elapsed, 
which  are  by  the  rule  and  practice  of  the  Court  limited 
for  making  motions  of  that  sort^  It  has  been  objected, 
*'  that  lib  such  motion  can  be  made  after  that  limited 
'^  time;  as  no  leave  was  given  for  it."  But  I9 there 
appear,  under  the  particular  circumstances  of  the  case, 
sufficient  grounds  to  us,  to  excuse  the  delay  ;  and  that, 
to  attain  justice^  there  ought  to  be  a  new  trial ;  we  may- 
make  an  exception  to  the  general  rule  of  practice.  And 
therefore  we  desired  (amongst  other  material  circum* 
stances)  to  have  the  judge's  report  of  the  evidence.  The 
jud^e  does  not  declare  any  dissatisfaction  at  the 
verdict.  He  certifies  the  particulars  of  the  evidence ; 
and  that  the  jury  gave  their  verdict  upon  believ- 
ing a  witness  for  the  plaintiff,  though  he  was  con« 
tradicted  by  some  of  the  defendant's  witnesses.  The 
jury  had  a  right  to  judge  of  the  credit  of  the  witness  :  it  r  2272  1 
was  their  proper  province.  There  does  not  appear  to 
be  sufficient  reason  to  set  aside  this  verdict  and  direct  a 
new  trial.     Therefore  the  rule  must  be  discharged. 

RULB  DISCHARGEJ)' 

13 
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1768. 

Rex  versus  Inhabitants  of  Slanlahe, 

Sec  this  Case  in  the  Quarto- Edition  of  my  Settlement- 
,  Cases,  No.  192.    Page  627. 


Rex  versus  Inhabitants  of  Notion. 

See  this  Case  in  the  Quarto- Edition  of  my  Settlement- 
Cases,  No.  193.     Page  629. 


Rex  versus  Inhabitants  of  Billon. 
See  this  Case  in  the  Quarto-Edition  of  my  Settlement- 
Cases,  No.  194.    Page  631. 

Rex  versus  Inhabitants  of  Garuay. 

See  this  Case  in  the  Quarto-Edition  of  my  Settlement- 
Cases,  No.  195.  p.  632. 


The  End  of  Michaelmas  Term  1768,  9  G.  3. 
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Grey  versus  Smithyes  and  one  other.  Thursday  S6th 

Jan.  1769. 

rillllS  was  an  action  on  the  statute  of  7  4*  8  W.  3.  c.  Evidence  in  an 
-^    25.  ^'  for  the  further  regulating  elections  of  members  action  agaiott 
"  to  serve  in  parliament,  and  for  the  preventing  irregu-  •  tlurdi^woa 
*'  lar  proceedings  of  sheriffs  and  other  officers,  in  the   ^  "   '^^ 
^^  electing  and  returning  such  members." 

The  cause  of  action  arose  at  an  election  of  members  of 
parliament  for  the  borough  of  Colchester.  It  came  on  to 
be  tried  at  the  assizes  for  the  county  of  Essex :  and  the 
plaintiff  was  nonsuited,  by  the  opinion  of  the  judge  who 
tried  it. 

The  declaration  stated  the  writ  for  the  election,  and 
the  delivery  of  it  to  the  sheriff;  and  that  the  sheriff,  by 
virtue  of  if,  made  a  precept  to  the  mayor  of  Colchester^ 
who  was  the  proper  officer ;  and  delivered  it  to  him ;  and 
that  the  mayor  indorsed  the  day  of  his  receipt  thereof  in 
his  presence;  and  forthwith  caused  public  notice  to  be 
given  of  the  time  and  place  of  election ;  and  proceeded 
to  election  thereupon  within  four  days  after  his  receipt  of 
the  precept,  ^t. 

On  the  precept  being  produced,  it  appeared  that  it  was 
delivered  to  the  mayor,  in  the  presence  of  tzoo  sub* 
SCRIBING  witnesses  who  attested  such  delivery  of  it  to 
him :  but  this  proof  was  not  offered  to  be  made  by  either 
of  themselves,  but  by  a  third  pei^son. 

The  objection  to  this  evidence  was  ^^  that  the  proof 
*^  offered  J  of  his  delivery  of  the  precept  to  the  mayor,  was 
^^  not  by  the  evidence  of  either  of  those  two  subscribing 
^^  witnesses,  but  by  another  person."    And  upon  this  ob* 

Y4 
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.1769.       jcction,    Mr.  Justice   Bafhurst  nonsuited  the   plaintifT. 

Whereupon,  the  plaintid^  moved  for  a  new  trial;  and 

GREY        the  judi^e  made  his  report:  which  it  is  not  necessary  to 

r^  particularize.     The  latter  part  of  it  stated  the  objeclion. 

SMITHY ES.        Upon  shewing  cause  against  a  new  trial,  on  Thursdaj/ 

tlie  24th  of  November  1768 — 

Sir  Fletcher  Norton  and  Mr.  Cole^  on  behalf  of  the 
plaintiff,  agreed  that  if  it  was  necessary  to  proYC  the  in- 
dorsement, it  ought  to  have  been  proved  bj/  the  instrw 
;wew/ a/ witness:  but  they  denied  that  it  was  at  Jill  neces-' 
8ARY  to  prove  the  indorsmcnt^  All  that  was  necessary  io 
be  proved  was  the  right  to  choose  members  ;  the  writ 
being  delivered  (o  the  sheriff;  the  delivery  of  the  pre- 
cept to  the  returning  officer;  and  the  goirg  to  an  elec- 
tion thereupon. 

Mr.  Morton^  contra^  for  the  defendant — 

The  plaintiff  ought  to  prove  "  that  there  was  a  good 

*^  election  had  :"  and  the  delivery  of  the  precept  to  the 

proper  returning  officer^  is  a  necessary  step  towards  a 

good    election.       Therefore   it  ought    to    be    properly 

proved. 

'  Tlie  precept  wiis  a  record.    By  23  H.  6.  r.  14.  §  1. 

It  is  to  be  returned  to  the  sheriff  by  indentures :  and  by  a 

subsequent  statute^  the  return  is.  to  be  filed  in  the  petty* 

\r^^f^^^^s    bag  office.*    The  precept,  being  annexed  to  the  inden- 

andby^io^Mi  titre,  is  a  rccord,  and  must  be  proved  oa  a  record.    But 

W.  s.  c.  7.  $  1.  tjiis  precept  was  /a/ic«  offf^om  the  irjdenture;  and  there- 

?*  "torned^to    ^^  b^cajne  only  an  instrument^  not  a  record.  This  instru- 

the  Clerk  of      luent  therefore  ought  to  be  proved  as  an  instrument.    And 

tlie  Crown  in     this  instrument  having  a  subscribing  witness  to  the  deli- 

Sl'b^Um  filed    ^^y  ^^  ^^  ^^  ^^^  mayor,  it  ou^ht  to  have  been  proved  6y 
^  '  this  subscribing  t/oiintss^  as  being  the  best  evidence  that 

could  be  had. 

Therefore,  as  it  was  a  requisite  to  this  election  ^^  that 
*f.  the  precept  should  be  delivered  to  the  mayor ;"  and 
aU|0  ^^  that  such  delivery  be  properly  proved ;"  and 
Iiere  sgrp  tzoo  subscribing  witnesses  to  this  delivery;  the 
€|0ivorv  ought  to  httve  been  proved  bj/  on£  at  least y  of  the 
subscribing  witnesses:  for  want  of  which,  the  plaintiff 
was  properij/  nonsuited. 

The  Court  took  time  to  advise. 

Lord  Mansfieli>  hinted,  that  the  attestation  of  the 
witnesses  relates  to  the  time  of  thc_precept*s  being  deliverd 
r  2275  1     J<>  tJ^c  returning  officer.     But  the  time  of  such  delivery 
is  nol,  in  this  case^  necessary  to  be  proved. 

Cur.*  ad^isare. 

.  On  Saturdc^  26th  of  the  sa^ie  Noveniber  \lQ&y  Lord 
Mansfield  delivered  the  opinion  of  the  Court. 
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The  latter  part  of  Mr.  Justice  Bathurst^s  report  was  1769* 
"  that  as  neither  of  the  persons,  who  attested  the  indors- 

"  raent  of  the  day  the  mayor  received  it,  was  called,  he  grey 
"  thought  there  should  be  a  nonsuit  against  the  plain-  ▼• 

<«tiff."  SMITHYES. 

Upon  this,  the  counsel  acquiesced,  and  proceeded  no 
further.  But  that  was  only  decency  :  by  which,  they 
ought  not  to  suffer.  It  is  always  decent  tor  the  counsel 
to  acquiesce  in  the  opinion  of  tlic  judore,  at  the  trial : 
but  it  is  not  reasonable  that  the  parties  should  be  bound 
down  by  it,  if  that  opinion  be  wrong. 

Though  this  is  an  unfavourable  case,  and  the  bribe  so « 
low;*  yet  this  comes  before  the  Court  as  ^general  rule  *  Ttwa»only 
of  evidence:  and  if  the   Court  should  agree  with  Mr.  l»alf » 8tt>n«a- 
.1  ustice  Bathurst^  it  would  be  alwai/s  necessary  to  prove 
the  time  of  the  delivery  of  the  precept. 

The  question  agitated  before  him  was  *^  whether  the 
"  delivery  of  the  precept  to  the  mayor  was  necessary  to 
"  be  authenticated  by  the  witnesses  who  had  subscribed 
*'  their  names  in  attestation  of  such  delivery." 

We  all  think,  that  if  it  had  been  the  case  of  the 
mayor  himself^  such  au  attestation  of  the  time  of  the  de-  f 

livery  of  the  precept  to  him  and  of  his  indorsing  it  in  the 
presence  of  the  person  who  delivered  it  to  him,  might  be 
material :  and  the  rule  "  of  the  instrumental  witnesses 
*'  being  the  proper  witnesses  to  prove  a  fact  which  they 
*'  have  attested,  (as  being  the  best  and  properest,'*)  may 
hold,  as  far  as  relates  to  the  defence  of  the  mayor  himself, 
in  case  of  his  being  put  to  justify  his  own  conduct. 

But  Xhr^  present  case  is  not  the  case  of  the  mayor  him- 
self: It  is  on  a  collateral  question,  and  concerns  a  third 
person^  to  whom  the  indorsment  made  by  the  mayor  is 
immaterial. 

The  clause  in  the  act  of  7  (S^  8  W.  3.  c.  25.+  inflicts  a  t  Vide  sect.  6. 
penalty  on  the  mayor's  omitting  to  indorse  the  day  of  re- 
ceiving the  precept :  and  it  is  material  to  him.  But  this 
third  |)erson  cannot  know  when  it  was  indorsed,  haw  it  [  2276  ] 
was  indorsed,  or  when  it  was  attested.  Therefore  this 
dHj^culty  of  proving  these  circumstances  ought  not  to  be 
laid  on  a  third  person. 

A  proof  of  the  corporation's  right  to  choose  members ; 
and  of  the  precept's  issuing,  as  declared  upon  ;  and  of 
the  delivery  of  it  to  the  returning  officer ;  and  of  the 
going  to  an  election  thereupon  ;  might  be  enough  for 
the  plaintiff  in  this  actiooi  to  make :  and  it  does  not  ap« 
pear  that  be  would  have  been  deficient  in.  making  all 
proper  pioaf.  But  oil  further  proof  that  be  could  nave 
made,  was  stopt  by  this  opinion  of  the  Judge  holding  the 
necessity  of  proving  this  delivery  of  the  precept  to  the 
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mayor,  by  tlit  inslrumenlal  wiinesses  who  attested  the  de- 
livery, or  by  one  of  them. 

Therefore  we  arc  all  of  opinion,  that  the  nonsuit  was 
too  early  in  the  cause  i  and  that  there  ouglit  to  be  a  new 
trial. 

Rule  for  new  trial  made  absolute. 

On  the  Mondai/  Hie  28th  of  November  1768,  Lord 
Mansfield  said  that  Mr.  Justice  Bathurst  apprehended 
that  the  Court  had  mistaken  his  report. 

Therefore  let  the  ruhi  be  enlarged  till  the  next  term  ; 
that  we  may  have  Mr.  Justice  DalhursCs  additional 
report. 

His  Lordship  intimated  to  Mr.  Cohj  of  counsel  for 
the  plaintiff,  to  wait  upon  Mr.  Justice  Bathurst^  and 
refresh  his  memory ;  if  there  was  any  doubt  about  the 
facts  that  happened  at  the  trial. 

Rule  enlarged. 

Mr.  Cole  now  reported  from  Mr.  Justice  Bathursty 
^^  that  he  was  satisfied." 

W  herupon— - 
Lord  Mansfield — The  consequence  of  that  is, 
«'  that  the  former  rule  must  stand.^* 


{  2277  ] 

Friday  srUi 
Jannaiy  1769. 

tered  np  for  a 
defendaat  siih- 
feqiieat  to  hU 
dciUh. 


Mayor  of  Norzcich  versus  Beury,  one,  &c. 

THE  judgment  in  this  case  was  pronounced  in  Trimtj/ 
Term  1767  :  [v.  ofite,  p.  2109.  2116.]    The  defen- 
dant died  in  October  1767. 

Mr.  Ashurstj  had  obtained  a  rule  for  the  plaintiff  ta 
shew  cause  why  the  jndi^ment  should  not  be  entered  up 
as  of  Trinity  Term  1767,  the  time  when  it  was  pro- 
nounced, (pec  6  Mod.  59,  60.  Lord  Mohun^s  case,  and 
the  same  book  191.    Jlodges  v..  Templar.) 

Mr.  Wallace  was  for  the  plaintiff,  and  opposed  the 
rule* 

But  the  Court  thought  it  a  very  reasonable  one : 
and  Lord  Mansfield  mentioned  the  case  of  Tooker  v. 
Duke  of  Beau/ortf  Hil.  30  G.  2.  (which  see  in  Vol.  I. 
|).  147,148.) 

Rule  made  absolute. 

Vide  17  C.  2.  c  8.  and  8  *  9  ^T.  3.  c.  11.  The  former 
(sect.  1.)  relates  to  the  death  of  cither  party  between  ver- 
dict and  Judgment :  the  latter  (sect.  6.)  relates  to  the 
death  of  either  party  after  an  interlocutory  judgment  and 
before  final  judgment* 
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1769. 

Rex  versus  Nathaniel  Dawes,  Esq.  Mayor  of       Wednesday, 
Wincbdsea.     [S.  C.  1  Black,  63\.'\  ^^^  ^""^^  i^^^- 

SIR  Fletcher  Norton  had  moved  (on  Tuesday  22d  No'  Jnd«meBtof 
veinber    i76S,)   to  set  aside  a  jud^iaeiit  of  ouster,  ^If^^J^^^l 
which  had  been  then  hitely  signed  against  the  defendant  fault  Vet  «uid«. 
in  this  cause,  by  default. 

He  did  not  move  it  on  &eZ(^i//*  of  the  defendant ;  but 
upon  the  foot  of  his  collusion  with  the  prosecutor. 

Sir  Fletcher* s  clients,  on  whose  behalf  he  made  this 
motion,  were  eight  corporators,  whose  rights  were  de- 
pendant upon  the  right  of  Dawes  to  be  mayor ;  which 
right  of  his  they  therefore  desired  to  defend. 

Mr.  Dawes  had  gone  through  his  office  of  mayor,  [See i Dnni.2.] 
without  any  impeachment,  till  this  information  in  nature 
of  a  quo  warranto  was  brought  against  him.     He  refused     r  §973  1 
to  defend  it,  and  insisted  upon  suffering  judgment  to  go     '^ 
agauist  him  by  default ;   although   an  unexceptionable 
indemnification  wiis  offered  to  him  from  these  persons 
whose  corporate  rights  depended  upon  his  having  a  right 
to  the  office  of  mayor. 

Sir  Fletcher  produced  affidavits  to  prove  that  the  . 
ma^or  neither  had  been  nor  was  to  be  at  any  expeuce  in 
defending  his  right  to  the  mayoralty  :  notwithstanding 
which,  he  had  discharged  his  attorney  from  acting  any 
further  on  his  behalf,  under  a  pretence  that  bciuic  now 
doubtful  about  the  validity  of  his  title  to  the  office  of 
mayor,  he  had  determined  not  to  be  at  smy  fMrtker  ex^ 
pence  in  defending  it;  though,  in  fact,  he  never  had 
been  at  any  expence  at  all,  but  his  expences  had  been 
undertaken  to  be  paid,  and  some  of  them  actually  paid 
by  other  persons.  Immediate  notice  was  thereupon  given 
to  Mr.  Dawes,  ^'  that  he  should  be  indemnified  from  all 
''  charges  and  expences  which  he  might  incur  by  making 
"  his  defence:"  which  he  nevertheless  refused,  and  suf- 
fered this  Judgment  of  02/5^er  to  be  signed  against  him, 
for  want  of  it. 

Sir  Fletcher  Norton  now  offered  to  give  him  any  in-» 
demnification  against  any  expence  attending  his  carrying 
on  his  defence. 

The  Court  thought  the  motion  reasonable  ;  and 
made  a  bule  upon  both  the  prosecutor  and  the  defendant 
DaweSf  for  them  to  shew  cause  why  the  judgment  of 
ouster  signed  against  the  defendant  should  not  be  set 
aside ;  and  also  why  Thomas  Orby  Hunter,  C!sq.  a 
freeman  of  the  ancient  town  of  Winchelsea  should  not* 
be  admitted  to  defend,  in  the  name  of  and  for  the  said  ' 
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1769.        defendant ;  he  the  sstid  Thomas  Orhy  Hunter  indemni«» 

fying  the   said  defendant  from  all  costs  and   charges 

HBlt         attending  such  defence  or  occasioned  thereby. 

v.  Upon  shewing  canse  against  this  rule,  many  facts  were 

DAWES^      disputed;  and,  particularly,  "whether  Mt.  Dawes  hduX 

*'  given  up  his  claim  coUusixelj/^  or  not."     But  it  ap* 

peared  sufficiently,  upon  the  whole,  that  the  rights  of 

these  corporators,  whose  corporate  rights  turned  Upon 

the  validity  or   invalidity  of  Mr.  Dawes*s  title  to  the 

mayoralty,  during  which  they  were  elected  into  their 

offices,  would  be  greatly  affected  by  the  support  or  dc- 

fiinrtion  of  his  title  to  the  oSiCQ  of  mayor. 

This  matter  bore  a  long  and  warm  litigation  f  after 
^icb,  and  upon  all  the  circumstances  of  the  case. 

The  tvhole  CouiiT  were  clear,  that  the  corporation  had 
sifdi  an  interesi  in  the  mayor's  title  to  his  office,  and 
f  S379  ]    such  a  connexion  with  it,  and  such  a  right  to  see  it  sup* 
'  ported,  if  it  was  really  a  good  one^  that  he  ought  not 
(as  an  hone^  man,  or  as  a  just  corporator,)  t&  de9ert  and 
gire  it  up,  (/i)  in  prejudice  to  the  rights  of  the  corpora- 
tion in  generate  or  of  panrticular  corporators,  wh«n  he 
was  ofkreA  a  complete  iifdisptitaUe  mderamfication  on' 
the  part  of  those  who  desired  to  defend  his  right  in  or-* 
.    der  to  support  their  own.     Under  these  crrcnmstances^ 
tbey  held  that  it  was  not  in  his  power  to  give  ii  up. 

They  did  not  indeed  think  him  obliged  to  maintain 
fais  own  right  at  his  own  expcMce^  merely  to  support  the 
rights  of  those  who  claimed  under  it ;  if  he  either  really 
tMught  bit  title  unsapportable,  or  found  that  the  main- 
tainiDg  of  41  woald  be  too  expensive  for  h>m  to  bear  s  but 
tiejr  were  very  clear,  that  he  ought  not  to  be  permitted 
to^  aesert  it,  either  collusiveh/  or  tolun^arity^  when  those 
whose  rights  depended  upon  it  were  desirous  of  main^ 


(a)  His  givi*g  it  up  by  collusion^  would  not  prejudice 
the  rights  of  corporators,  claiming  under  him,  unless  it 
^  by  puitiBg*  them  to  tiie  necessity  of  provriqf  the  collu- 
sion i  for  though  the  judgment  of  Ouster  againat  biniy 
would  be  evidence  admissible  against  them,  yet  it  wo«U 
not  be  conclttsive,  for  tbey  might  prove  it  was  obtained 
bji  colluswoy  and  so  wa»  the  opinion  of  the  Const,  Emt, 
12.  G.  a.  the  King  against  Hebdeny  Andt.  388,  398, 
so  that  the  diffloulty,  tJM  there  might  be^  in  the  firaotof 
the  celhisioB'y  seems  to  be  the  miy  leaaon  why  thm  cotfm^ 
talors' rirndd  be  lotifM  t^  the  ruk 
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taining  it,  icUhout  any  charge  or  expenct  to  him.    Thefe^        1769. 
fore, 

Per  Cor.'  unanimously — 


B£X 
V. 


T 


Rule  made  ABSoLCT&f  phwjsA. 


Rex  versus  Uriah  Corden. 

^  Saturdajr  4Ui 

Feb.  1769. 

IHIS  was  a  conviction  by  a  justice  of  peace,  upon  the 

third  section  of  the  act  of  5  G.  3.  c.  14.  ^^  for  the  Conviction  for 

'^  more  efiectual  preseryatioa.  of  fish  ip  fishpoi^ds  and  fibbing  in  a 

«^  other  waters."  ^uwhldToJ*' 

It  set  forth  that  on  a  s|>ecified  day,  at  a  specified  placCi.  Sot  shewing 

Martha  Buxton  of  the  parish  of  Ashborna  in  the  county  that  it  was 

of  Derby  spinster  cometh  in  her  own  proper  person  be-  '^*^°"}  ^^. 

r        4U      •     *•  1  u         '  1        *u     Q        o       consent  of  the 

lore  the  justice,  and  upon  her  corporal  path,  ^c  c^c*  owner. 

giveth  me  the  said  justice  to  understand  and  be  ioformeci 

that  Uriah  Corden  of  Clifton  in  the  parish  of  Ashborne  ia 

the  said  county  gentleman,  on  tiie  IStii  day  of  June  last 

past,  in  the  parish  of  ^6'^6or/2e  aforesaid,  did  fish  with,  a 

Qet  in  m,  brook  or  stream  called  the  Schoo  Brook^  in  that 

part  of  the  said  brook  which  runneth  between  the  manor 

of  Clifton  Qiid  the  manor  of  Offcoat  and  Underwood  i% 

the  said  county ;  and  did  then  and  there  take  kill  and 

destroy  several  fish,  against  the  form  of  the  statute  i% 

such  case  made  and  provided ;  he  the  said  Uriah  Corden'^  \  See  the  pro? 

not  having  any  just  right  or  claim  to  take  kill  or  carry  ^'*^"*^frtS 

away  any  such  fish ;  and  the  said  part  of  the  said  brook  Act.*^"  ^ 

or  stream  wherein  and  whereupon  the  said  fish  were  to  [See  also  8 

taken  and  killed  and  carried  away  not  being  in  anv  park  ^n™*  *sa.  % 

or  paddock,  or  in  any  garden  orchard  or  yard  adjoining         *  ^'^ 

or  belonging  to  any  dwelling-house,  but  in  other  inclosed 

? round  then  and  there  being  private  property.  And 
urther,  on  the  same  day  and  year  aforesaid,  and  at  the  {"  2280  1 
place  aforesaid,  cometh  one  John  Chatterton  of  Ashborne 
aforesaid  gentleman,  and  giveth  me  the  said  justice  to 
understand  that  Richard  Haj/ne  of  Ashborne  aforesaidi 
Esq.  is  the  true  and  lawful  owner  of  the  fishery  of  the 
aforesaid  part  of  the  said  brook  called  Schoo  Brook  which 
runneth  between  the  manor  of  Clifton  and  the  manor  of 
Offcoate  and  Undeiioood  in  the  county  aforesaid.  And 
tHereupon  the  said  Martha  Buxton^  the  informant  afore- 
said,  prays  that  the  said  Uriah  Corden  may  be  convicted 
of  the  offence  aforesaid,  according  to  the  form  of  the 
statute  in  such  case  lately  made  and  provided.  Wherei^ 
UPON,  afterwards,  to  wit  upon  the  16th  day  of  July  iq 
the  year  aforesaid,  at  Ashborne  aforesaid  i^  the  count j 
aforesaid,  he  the  said  Uriah  Corden  being  by  yirtue  o^ 
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1769.       my  warrant  brought  before  me  the  justice  aforesaid  at 
jlshborne  iiforv^nvd  to  answer  the  said  charge  contiiincd 
REX         in  the  said  infonnation,  and  haying  heard  (he  same,  he 
V.  the  said  Uriah  Garden  is  asked  by  me  the  said  justice  ''  if 

GORDEN.  *<  he  can  say  any  thing  for  himself  why  he  (he  said  Uriah 
**  Corden  should  not  \w.  convicted  of  the  premises  aboye 
**  charged  upon  him  in  form  aforesaid  ;"  and  because  he 
the  said  Uriah  Cordrn  doth  not  nor  can  ^^j  any  thing  in 
his  own  defence  touching  ancJ  concerning  (he  premises 
afiMTsaid,  but  do(h  of  his  own  accord  freely  and  volun- 
tarily acknowleilije  and  confess  all  and  singular  the  said 
premises  to  be  (rue,  in  manner  and  form  as  (he  same  are 
charged  upon  him  in  the  said  information  ;  and  because, 
all  and  singular  the  premises  lx;ing  heard  and  fully  under- 
stood by  me  the  said  justice,  it  manifestly  appears  to  me 
tha*t  he  the  said  Uriah  Cordrn  is  guihy  of  the  abovemen- 
tioned  offence  so  laid  to  his  charge;  it  is  (hcrefore  -ad- 
judged by  me  (he  said  jusiice,  that  the  s^id  Uriah  Corden 
18  GUILTY  of  the  aforesaid  ofl'ence  ;  and  that  he  be,  and 
be  is  herel  y  rONVK'Trn  by  me  the  justice  aforesaid,  of 
the  premises  aforesaid,  according  to  (be  form  of  the  sta-* 
tute  aforesaid  :  and  I  the  justice  aforesaid  do  award  and 
adjudge,  that  for  (he  premises  aforesaid  he  hath  for* 
FEITRD  the  sum  of  five  pounds  of  lawful  money  of  Great 
Britain^  to  b(*  paid  as  the  statute  aforesaid  dolh 'direct. 
Jn  witness  whereof,  1  the  said  justice  to  this  present  re- 
cord of  convic(ion  as  aforesaid  have  set  my  hand  and 
\  seal,  at  Ashiwnie^  aforesaid  in  the  co«inty  aforesaid,  the 

I6th  day  of  Ju^y  in  the  year  abovewritten. 

KiciiARu  Beresfoi^d  (L.  S.) 

This  case  was  twice  argued  by  counsel  on  both  sides. 

Tiic  counsel  for  the  defendant  took  three  exceptions  to 
the  conviction. 

1st  exception.  It  doir(  appear  that  this  conviction 
^  2281  J  "was  made  upon  the  complawt  of  the  owner,  or  by  au- 
thority from  the  owner,  or  even  that  this  was  a  fishing  xcith'^ 
out  the  CONSENT  of  the  owner,  whereas  it  appears  clearly, 
upon  considering  (his  whole  act  of  parliament,  \\\\\  conit 
paring  one  part  of  it  with  another,  (hat  the  complaint  of 
the  owner  is  essentially  necessary  to  the  jurisdiction 
given  to  the  justice  of  peace  by  this  third  clause  of  it. 
See  the  case  oi  the  King  against  Mallinson^  M.  32  G.  2* 
B.  R.antej  p.  68lj6S2, 

2d.  exception.     There  is  no  proof  upon  oaih^  that  Mr. 

Haj/ne  was  the  owner ;  or  who  else  was  so.     John  Chatr 

terton^s  information  is  not  upon  oa(h  :  and  it  is  confined 

to  the  time  of  s^iying  it;  but  says  nothing  about  ^'ho  was 

'  owner  at  the  time  of  the  fishing. 
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3cl  exception.     The  adjudication  is  "  that  the  defen-        1769. 
^'  dant  hath  forfeited  the  sum  of  five  pounds,  to  he  paid 
*^  as  the  statute  aforesaid  doth  dirfct'^'    Whereas  it  ought         ^^^^ 
to  have  been  particularly,  specified  and  directed  to  whom  v- 

it  should  be  paid.  cobde.v. 

It  was  answered  to  these  exrcplioni? — 

1st.  There  are  noexpiessions  in  this  act  of  5  (7.  3.  r. 

14.  which  require  the  complaint  to  the  justice  to  be  made 

4}t/ the  owner.     The  words  arc  general:  the  jurisdiction 

is  given   to  the  justice^  "  upon  coviplaint  made  to  him 

^'  upon  oalh.^' 

2d.  The  defendant  has  confessed  the  whole  charge: 
and  part  of  it  is,  *'  that  Mr.  Ilai/ne  was  the  owner." 

3a.  The  act  itself. directs  "that  tl  o  j^arty  convicted 
"  shall  immediately  after  conviction  pay  the  penally  of 
^'  five  pounds  to  such  justice  or  j^ustices  before  whom  he 
"  shall  be  convicted,  for  the  use  of  such  person  or  per- 
"  sons  as  the  same  is  thereby  appointed  to  be  forfeited 
^'  and  paid  unto."  It  is  enough,  to  say  "  convictus  est, 
ct  forisfacirl  the  sum  of  money  juxta  formani  Stalutiy 
1  SaJk,  383-  llcgina  v.  Barrett.  2  Sir  J.  Strange  858. 
Rex  y.  Ilaichs. 

The  Coirnx  all  concurred  in  holding  this  conviction 
to  be  a  had  one.  They  thought  that  a  *  tight  hand  •  Videwtet 
ought  to  be  holden  over  these  summary  convictions ;  and  ^'^^  ^' 
it  ought  to  .ippear  to  the  Court,  that  the  justice  has  ^^  *°*^* 
jurisdiction  in  the  case :  they  ought  to  be  kept  to  a 
proper  degree  of*  strictness  ;  and  not  to  be  made  arbi- 
trarily and  without  authority.  In  the  present  case,  they 
held  tliat  the  justice  does  not  appear  to  have  jurisdiction. 
Here  is  no  complaint  from  the  owner  ;  nor  does  it  even  r  gggg  1 
appear  to  have  been  without  \ns  consent.  It  oiight,  at 
least,  to  appear  that  it  was  without  his  consent.  This  is 
plainly  implied  in  the  act  of  parliament :  the  giving  the 
penalty  to  the  owner  shews  it.  IFere,  it  does  not  suf- 
ficiently appear  that  this  was  private  property;  or  who 
wjis  the  owner.  The  witness  who  gives  the  justice  to 
understand  "  that  Mr.  Haijne  is  thp  owner,"  was  not 
upon  oath;  and  was  therefore  t)o  witness.  The  owner- 
ship is  not  sufliciently  charged  :  neither  is  it  confessed. 
The  confession  goes  no  farther  than  the  ras^tters  charged. 
The  words  in  the  conviction,  "  not  having  any  just  right 
"  or  claim  to  take  kill  or  carry  away  any  such  fish,"  ar^ 
the  words  and  opinion  of  Martha  Burton;  not  of  the 
justice  of  peace  who  has  made  the  conviction  :  and  they 
are  too  general.  The  proviso  from  whence  they  are 
taken,  means  to  except  such  persons  as  have  a  special 
right  to  fish  in  the  fishery  of  another.  The  offence  in- 
tended in  this  conviction  is  fishing  in  the  fishery  of  Mr. 


1T69. 


V. 

COBDEKf 


Hilary  Term  9  Geo.  3.  B,  B. 

Hayne^  being  priyate  property.  But  all  this  might  be 
done,  for  aught  that  appears  upon  this  conviction,  with 
the  consent  of  the  owner*  The  fact  ought  to  appear  so 
that  the  Court  may  be  able  to  judge  whether  the  convic* 
tion  be  agreeable  to  law.  If  the  owner  had  been  the 
complainer,  that  would  have  shewn  bis  dissent ;  but  this 
conviction  is  upon  the  complaint  of  Martha  Buxion;  and 
it  does  not  appear  that  the  defendant  has  been  guilty  of 
fishine  in  any  water  being  private  property^  witnout  con^ 
amt  or  thp  owner, 

JPer  Cur.'  unanimously — 

Conviction  quashei^. 


v  '■■   ' 


T    'V 


Ubx  versus  John  Fletchbb. 

Rex  versus  William  Gould, 

These  were  two  convictions  exactly  like  the  last  abovci 

against  Uriah  Corden* 

Convictions  quashed; 


[2283] 

H*iid«y  6th 
^db.  1769. 

jlffidavit  of 
debt  by  an  as* 
sisneeafi^ 
sMTt,  mid  he 
Mtcywf  good. 


Ton N A, surviving  assignee  of  Hitchcock  and  Edwards, 

versus  Adam  Edwards. 

MR.  Cox  moved,  on  behalf  of  the  defendant,  that  I^e 
might  be  discharged  on  filing  Common  Bail.  He 
moved  it  upon  the  foot  of  the  plaintiff's  affidavit  being 
insufficient  to  hold  him  to  special  bail ;  for  want  of  being 
positive  enough,  as  to  the  existence  of  the  debt:  for,  that 
the  plaintiff  had  only  sworn  <^  that  the  defendant  was 
<<  indebted  to  him  in  the  sum  therein  mentioned,  as  af«- 
^^  pears  by  the  bankrupts  books ,  and  as  the  plaintiff  verity 
**  believes.*^ 

Mr.  Cox  said,  there  was  a  difference  between  the  case 
of  executors  or  administrators  and  the  case  of  an  assignee 
under  a  commission  of  bankruptcy.  The  latter  might 
procure  stronger  evidence  ibaa  the  former ;  the  assignee 
might  procure  a  positive  affidavit  from  the  bankrupt  him<» 
jelf.  An  assignee  therefore  ought  to  go  further  than 
merely  swearing  to  tbe  bankrupt's  bopks  wd  his  own 
belief 


Hilary  Term  .9  Geo.  3*.  B.  R-    * 

Lord  Manspiet.d  answered,  thai  it  was  not  reason- 
able to  put  it  upon  the  assignee,  to  procure  an  affidavit 
from  the  bankrupt :  the  bankrupt  might  perhaps  refuse 
to  make  such  an  affidavit.  Besides,  it  has  been  solemulv' 
settled  ^'  that  such  can  affidavit  as  this,  is  sufficient."  It 
is  as  certain  as  the  nature  of  the  thing  will  bear.  In  il 
case  between  Barclaj/  and  others^  assignees  of  Styles  and 
Stj/les^  against  JTunt^  in  Michaelmas  Term  1766^  we 
took  time  to  look  into  the  cases  and  consider :  and  1  gave 
the  resolution  of  the  Court.  [See  this  case  and  resolu^ 
tion,  anfc,  p.  1992,  to  1996.  M.  7.  G.  3.] 

The  whole  Court  agreed  it  to  be  a  settled  pointy 
*'  that  swearing  to  belief  in  this  manner,  was  sufficient 
^'  for  an  executor  or  administrator,  or  an  assignee  under 
"  a  commission  of  bankruptcy." 

Motion  denied. 


2SB4k 

TO**'A^ 

vY 


^vTTos  versus  B\9iio?,    (S.C.   I  BL  G65  and  cited  ioL 

3  nils.  38.) 

^I^HIS  was  an  action  of  debt  brought  against  Bishot^ 
-*-  for  the  £500  penalty,  upon  the  7th  clause  of  tne 
statute  of  2  G.  2.  c.  24*  ''  for  the  more  eftectual  prevent- 
*^  ing  bribery  and  corruption  in  the  election  of  members 
<^  to  serve  in  parliament  T'  to  which  action  the  defendant 
had  pleaded  '*  7iil  debet  ;^''  and  a  verdict  had  been  ob«* 
tained  against  him  by  the  plaintiff,  at  the  last  Reading 
assizes ;  but  not  fairly  and  regularly,  as  the  defendant 
allcdged :  who  therefore  moved  to  set  it  aside. 

This  case  was  particularly  circumstanced^  long  de^ 
bated,  and  hirgely  discussed  :  but  the  short  substance  of 
it  was  no  more  than  this — 

The  defendant  Bishop  received  a  bril)e  of  five  guineas 
from  one  James  Earie.  lie  determined  to  discover 
Earlc^  in  order  to  indemnify  himself,  pursuant  to  the 
7th  clause  of  this  statute,  whereby  it  is  enacted  ^'  that 
'-  if  any  person  offending  against  this  act,  within  the 
^^  space  of  twelve  mouths  next  after  such  election  at 
^'  aforesaid,  discover  any  other  person  or  persons  offend-^ 
^'  ing  against  this  act^  so  that  such  person  or  persons  so 
^'  discovered  be  thereupon  convicted,  such  person  so  dis*' 
^'  covering,  and  not  having  been  before  that  time  coiv» 
'-  victed  of  any  offence  against  this  act,  shall  be  inilem^ 
'^  nified  and  discharged  from  all  penalties  and  ^isabilitiet 
^'  which  he  shall  then  have   incurred  by  any  offenco 

against  this  act."    Accordingly,  the  now  defendaol 
Bishop  made  this  discovery  of  Earlej  upon  the  very  d«ijr 

Vol.  IV.  Z 


OfTenderAiif 
bribery  disco* 
▼eriii(^  others, 
to  be  indemni- 
fied. 

[  2284  3 


c%2  : 

[Vide  post. 
2464.  3  WilSf 
58.  3  East.     . 
454.]     , 


(( 
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1769. 


BUTTON 

V. 
BISHOP. 


of  the  transaction,  to  Mr.  Graj/^  an  attorney,  "wbo  Iras  a 
commissioner  to  take  affidavits ;  and  at  the  same  time 
made  an  affidavit  of  the  fact,  before  Mr.  Grai/*  Tbiv 
ivas  done  upon  the  Kith  o(  March :  and  an  aclkm  was 
therenpon  brought  by  one  Bingley  against  this  James 
Earle.  The  writ  against  Earle^  at  the  suit  of  Bingley, 
was  served  upon  Earle  within  three  dajs,  viz*  on  tne 
19th  of  March.  Two  months  after  this,  the  present 
action  was  brought  by  the  present  plaint  iff. S«r//on,  against 
Bishopj  the  receiver  of  the  bribe,  who  had  two  month* 
before  made  the  abovementioncd  discovery.  The  pro' 
cess  against  Bishop^  at  the  suit  of  Sutton  was  served  upon 
Bishop  J  on  the  18th  of  Ma^.  Both  these  causes  (of 
Binglcu  V.  Earlr,  and  Sutton  v.  Bishop)  were  set  down 
for  trial  on  the  same  day ;  and  were  actually  tried  within 
half  an  hour  of  each  other :  but  the  cause  of  Sutton  v. 
Bishop  standinj?  first,  and  as  first  entered,  upon  the 
judge's  paper  of  causes,  he  would  not  invert  the  order  in 
which  tney  stood  upon  his  paper,  by  trying  the  other 
cause  (of  Bingfej/  v.  Earle)  first,  though  that  action  was 
first  commenmi.  The  consequence  was,  that  Sutton  got 
a  verdict  against  Bishop :  for,  Bishop  could  not  shew 
that  he  had  made  a  discovery  of  another  person  so  as  to 
be  thereupon  convicted.     Bingley,  on  the  other  hand, 

S$i  a  verdict  against  Earle,  upon*  the  evidence  of  Bishop. 
ut  this  verdict  came  too  late  to  avail  Bishop  in  his  own 
cause  at  the  suit  of  Sutton :  for,  a  verdict  nad  alread  v 
been  given  against  hin) ;  which,  as  his  counsel  insisted^ 
could  not  have  happened,  if  his  cause  had  been  tried  first, 
as  it  ought  to  have  been. 
[  8S85  J  In  the  debate  of  this  matter,  (upon  Tuesday  S4th 
January  1769,)  two  questions  arose  : 

1st.  Whether  the  aefeiid9,nt  bishop  yfvtn  intitled to  avaU 
himself  of  the  protection  of  this  seventh  clause  of  the  Act 
above  recited ; 

Sd.  In  what  mode  he  could  avail  himself  of  it ;  sup* 
posing  him  intitled  to  it. 

The  Counsel  for  the  plaintiff  Sutton  argaed,  that  Bi" 
shop  was  not  intitled  to  the  protection  of  this  clause. 
They  said,  he  was  only  a  witness  in  the  cause ;  not 
plaintiff:  Binglej/y  the  plaintiff  in  the  action,  was  the 
discoverer ;  am  the  only  one  who  could  take  benefit  of 
this  provision  in  the  Act.  Besides,  he  can  never  be 
esteemed  a  complete  discoverer :  he  had  not  prosecuted 
XL^  to  conviction,  when  the  verdict  passed  against  him. 
At  that  timcj  there  was  no  verdict,  much  less  any  judfj^* 
meat,  against  Earle :  it  is  the  judgment,  that  renders  it 
moperly  a  conviction.  A  subsequent  prosecution  of 
Erne  could  not  avail  Bishop.    If  a  verdict  alone  is  to  be 
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Considered  as  a  conviction,  and  if  a  witness  may  be 
esteemed  a  discoverer,  yet  this  defendant  Bishop  would 
not  be  intitled  to  this  indemnification  and  discharge^  bif 
Skiving  his  evidenct.  For,  th6  clause  says;  '^  the  person 
*'  discovering,  not  having  been  before  that  time corroioted 
**  of  any  offence  against  the  Act :"  whereas  this  Witness 
was  convicted  of  such  an  offence  before  the  time  of  giving 
his  evidence. 

The  counsel  for  the  defehdant  Bishop  argued,  that  their 
client  was  undoubtedly  such  a  discoverer  as  the  Act 
meant  to  protect ;  that  a  witness  may  be  considered  as  a 
discoverer,  and  more  properly  than  the  plaintltf  in  the 
action ;  that  a  verdict  against  the  person  discovered,  is  a 
sufficient  conviction  of  him  within  the  intention  of  this 
clause  ;  that  the  words  '^  not  having  been  before  that 
**  time  convicted'*  manifesdy  refer  to  the  time  of  the 
original  discovert/^  when  first  made,  and  not  to  the  time 
of  giving  evidence  at  the  trial ;  and  that  the  judge  ought 
to  have  tried  that  cause  of  Bingley  v.  Earle  first,  and 
then  evidence  might  have  been  given  of  the  verdict 
against  Earle^  upon  the  ^*  nil  debet^^  pleaded  in  this 
cause.  .The  defendant  Bishop  was  clearly,  they  said^ 
intitled  to  the  benefit  of  this  provision ;  and  therefore  he 
ought  to  have  liberty  to  avail  himself  of  it  in  some  mode 
or  other ;  either  by  setting  aside  their  verdict  and  grant- 
ing a  new  trial,  or  by  staying  the  postea,  or  arresting  the 
judgment^  or  at  least  by  an  audita  querela. 
The  Court  took  some  days  to  consider. 
And  on  Monday  6th  February  1769,  they  delivered 
their  opinion  ♦. 

They  held^  that  in  this  case,  the  defendant  Bishop  vraa 
to  be  deemed  the  discoverer.  His  application  to  Mr. 
Gray  and  making  an  affidavit  of  the  lact  was  the  first 
and  original  discovery.  The  action  was  brought  there- 
upon against  Earle  i  and  Earle  was  convicted,  upon  the 
evidence  of  Bishop.  The  other  witnesses  were  only  sup- 
porters of  his  discoveryi  The  clause  in  question  speaks 
of  the  discoverer,  in  the  singular  number.  The  prose- 
cutor could  not  be  evidence  for  himself.  If  no  one  bat 
the  prosecutor  could  be  considered  as  the  discoverer,  the 
clause  would  be  ineffectual. 

They  held,  that  the  words  ^^  such  person  so  discover- 
^^  ing,  and  not  having  been  before  that  time  convicted  of 
*^  any  offence  against  this  Act*'  clearly  relate  to  the  time 
of  the  original  discaperyi  and  therefore  Bishop^s  having 
lieeQ  himself  convicted  oefore  he  gave  evidence  against 
Earle  in  the  cause  last  tried,  is  no  objection  at  all.  The 
grammar  of  the  sentence  requires  this  construction.  The 
orifinal  dkcQytry  is  the  true  merit    If  the  offender  sqIk 

Z» 


noo 


1769. 

SITTTOX 

V. 
BISHOP. 


•  N.B.Lord 

Mansfielil  dill 
notiDUrTerein 
this;  not  ha- 
ving been  pre* 
tent  at  the  a|* 
'goaentoflt* 


[Poit.  S469.] 


'M97 


Hilary  Term  9  Geo.  3.  B. 


tm. 


stitutes  another  in  bis  place,  so  as  to  be  convicted,  that  in« 
titles  him  to  be  himself  imlemhified  and  discharged.  If 
another  person  institutes  a  prosecution  grounded  upon 
such  discovery,  the  discoverer  is^  only  a  witness  in  that 
cause  ;  he  has  no  power  over  the  conduct  of  it :  but  when 
a  conviction  of  the  person  discovered  is  obtained,  the  end 
is  then  answered,  and  the  discovery  is  tben  rendered  com* 
pletc  and  perfect. 

It  was  made  a  question,  in  the  argument  of  this  case, 
**  what  shall  amount  to  a  conviciion^  within  tlie  sense  of 
**  this  clause  ?"  it  Mas  said  **  that  a  verdict  alone  was  noi 
^^  a  conviction."     And  they  held,  that  in  rtv?/ actions,  a 
Terdict  is  nothing  without  a  judgment.     This  is  a  civil 
action  ;  an  action  of  debt  for  a  penalty  :  "  nil  debeC^   is 
pleaded.     The  defendant  is  not  convicted  of  the  debt,  till 
judgment.     Therefore  tliey  were  of  opinion,  that  it  ought 
to  he  completed  bi/ a  judgment.     But  thev  were  also  of 
opinion,  that  after  it  should  be  so  completed,  it  would 
-    rtlate  back  to  the  time  of  the  original  discovery.    And 
they  thought  that  Binglei/  ought  to  be  at  liberty  (o  enter 
up  his  judgment ;  in  order  to  intitle  Bishop  to  his  indem- 
nity, or  at  least  not  to  strip  him  of  it^    They.thought 
also  that  Sutton  should  complete  his  judgment ;  but  that 
hb  proceeding  upon  it  should  be  stayed. 
[  S287  ]     '  They  thought,  upon  the  whole,  that  Bishop  was  iw- 
titled  to  some  relief:  but  in  what  mode  he  should  receive 
it,  was  not  easy  to  determine.     The  verdict  obtained 
against  him  could  not  be  set  aside  for  irregularity  ; 
because  it  was  not  irregular.    There  was  no  pretence  to 
arrest  the  judgment ;  because  nothing  appears  upon  the 
face  of  the  record,  to  justify  it :  and  the  Court  ought  not 
to  arrest  judgments  upon  matters  not  appearing  upon  the 
face  of  the  record ;  but  are  to  judge  upon  the  record  it- 
self, that  their  successors  may  know  the  grounds  of  their 
judgment.    An  audild  querela,  it  was  agreed,  would  be 
a  proper  method,  and  the  most  unexceptionable  one,  and 
uras  the  old  legal  remedy  :  but  as  it  had  been  long  disused 
and  would  be  expensive,  they  chose  to  do  it,  if  it  might 
be  so  done,  in  a  summary  vi^y^  as  being  more  easy  and 
less  expensive.     At  length,  they  were  of  opinion,  that 
it  might  be  done  by  a  special  rule^  particularizing  the 
circumstances  of  the  case,  and  upon  their  staying  the 
execution  of  Sutton*s  judgment  against  Bishop,    This 
rule,  they  said,  would  be  a  record  of  the  Court :  and  the 
special  reasons  of  making  it  would  appear  in  it^  and  be 
upon  record.  ^         . 

For  the  present,  they  discharged  a  rule  at  this  time 
subsisting,  ^^  for  staying  the  entering  up  the  judgments  in 
^*  the  respective  cross-causes:"  but  they  made  a  rale 
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**  that  all  proceedins^s  upon  both  these  judgments  should  tTW, 
^'  be  stayed  till  further  order."     And  they  p^'^posed  to 

make,  afterwards,  a  special  rale  to  the  effect  that  has  '' '* 
been  abovena^atioQed.  ^*^ 


.THQSt 


Rex  versus  John  Rowe^  8ih  Feb.  ir69, 

nnillS  was  a   case  reserved  at  the  last  f.vs^^r^-Assizes^  Binding  and 
-*-    upon  the  trial  of  an  information  in  nature  of  a  quo  service  nccet- 
iCarranto.     It  was  as  follows  :  viz.  tbI?freedom  of 

This  was  an  information  in  the  nature  of  a  quowarr0Uo  colcl^estcr. 
against  the  defendant,  to  shew  by  what  authority  he 
Claims  to  be  one  of  the  freemen  or  sworn  burgesses  of  the 
borough  of  Colchester  in  Essex  ;  to  which,  the  defendant 
pleaded  specially  ;  and  the  king's  coroner  having 
replied  and  denied  the  allegations  contained  in  the  plea; 
the    following   issues  were  joined   upon   {the    Record  ; 

1st.   That  within  the  said  borough  of  Colchester  there  J 

is  not,  nor  at  the  time  of  exhibiting  the  mformation  was 
jiot,  nor  during  all  the  time  aforesaid  whereof  the  memory 
of  man  is  not  to  the  contrary  hath  there  been,  a  certain 
ancient  and  laudable  Custom  there  used  and  approved,  [  2288  j 
that  is  to  say,  ^'  That  every  person  who  had  served  an 
**  apprenticeship  hy  indenture^  for  the  term  cX  seven  yeart^ 
^^  \jo  any  Freeman  or  Sworn  Burgess  of  the  said  bo- 
^^  rough,  hath  been  admitted  and  sworn,  or  hath  used 
"  and  been  accustomed,  nor  of  right  ought  to  be  ad^ 
*^  mitted  and  sworn  (in  case  he  hath  thought  tit  to  make 
*^  application  for  that  purpose)  into  the  office  of  a  free* 
^^  mm  or  sworn  burgess  of  the  said  borough,  to  exercise 
*^  the  said  oflice  for  and  during  his  natHral  life." 

2d.  That  the  defendant  did  not  in  due  manner  sbrvb 
an  apprenticeship  for  the  term  of  seven  yenrs  unto  one 
John  Steward  otherwise  Stuart^  of  Colchester  aforesaid 
bay  and  say  weaver. 

3d.  That  the  defendant  was  not  In  due  manner  bound 
an  apprentice  to  the  paid  John  Steward  olheivi he  Stuart^ 
hy  indenture  for  and  during  the  said  Icitn.  ,  -^ 

4thly,  That  the  said  John  Stezcard  oihcrvfiso  Stuarty 
at  the  time  when  the  said  defendant  was  so  supposed  to  be 
bound  an  apprentice  to  the  said  John  Steward  otherwise 
Stuart^  and  during  the  whole  time  of  his  said  service, 
was  not  one  of  the  freemen  or  sworn  burgesses  of  the  said 
borough. 

5th.  That  the  defendant  did  not  become  duly  intitled  to 
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17L9.      1^  admitted  into  the  said  office  of  a  freeman  or  ^wofi| 

bur^sg  of  the  said  borough. 
*^^  6th.  That  the  defendant  did  rrot  in  due  manner  take  his 

^*  corporal  oath  for  the  due  e:iccuf  ion  of  the  said  o^ce  of  4 

B0W£«       freeman  or  sworn  burgess  of  the  said  borough. 

7th.  That  the  defendant  was  not  duly  admitted  into  this 

office  of  a  freeman  or  sworn  burgess  of  the  said  borough^ 

'         8tb.  That  the  said  defendant  was  not  nor  is  a  freeman 

or  sworn  burgess  of  the  borough. — Prout  a  copy  of  the 

pleodinsrs, 

The  Custom  set  forth  in  the  defendant's  plea  wad  ad- 
mitted. And  it  appeared  in  evidence,  that  at  or  before 
the  feast  of  St.  Michael  the  Archangel  1731,  the  defendant 
went  to  live  with  John  Steward  otherwise  Stuwi  in  the 
pleadings  mentioned,  upon  Liking,  in  order  to  his  being 
""  pound  an  apprentice ^  and  continued  to  live  with  and  serve 

his  said  master  in  t/tat  manner^  until  the  ^ith  oj  J^J/ 
1732 ;  wi^EN  he  was  bound^n  apprentice  to  the  said  John 
Steward  otherwise  Stuart,  by  indenture,  for  th^  term  of 
seven  years,  to  commence  from  the  feast  of  St.  Michael 
[  9^  3  th^  Archangel  1731  i—Prouf  tlie  indenture.  That  the 
naid  defendant  continued  to  live  with  and  serve  the  said 
John  Steward  otherwise  Stuart,  as  an  apprentice,  under 
the  said  indenture,  from  the  said  Sith  July  1733,  until 
within  about  a  year  and  an  half  of  the  end  of  the  term  in 
the  said  indenture  mentioned;  when  an  Indorsement 
IVas  made  on  the  said  indenture,  in  the  folio  t/?ing  words — 
**  I  John  Steuward  let  John  JRowe  to  John  Finch,  for  th^ 
^^  reasedue  of  his  time;  to  find  him  of  a)l  nesasary  things, 
f^  during  his  time,  and  at  the  end  bis  cpmings." 
Signed  ^*  John  Finch,  John  Steward  \  and  witnessed 
^*  John  Clay-y'*^  but  not  dated.  That  the  said  John 
Finch  was  not  2^  freeman  of  the  said  borough  otColchesr 
ier^  That  from  the  time  of  making  the  said  indorsement, 
and  in  pursuance  thereof,  the  said  defendant  lived  with 
and  served  the  said  John  Finch,  for  the  remainder  of 
the  said  term  in  the  said  indenture  mentioned. 

The  Corporation-Boors  were  pro(&cfi/;  and  several 
entries  in  the  same  read,  of  thp  indentures  of  apprentice^ 
ship  of  Joseph  Godfrey,  William  Cook,  Jacob  Foliard^ 
John  Wcodroffe,  Oeors^e  May,  George  Bull,  Robert 
'Brown,  aiid  Abraham  Fioy^ese ;  and  also  the  entries  of 
the  said  persons  having  been  admitted  ViXiA  st£>ornh\XTgemi^ 
of  the  said  bprough. — Prout  a  copy  of  the  said  entries* 

And  upon  (his,  the  jury  found  a  verdict  for  tlie 
defendant,  on  the^r;^  ana  fourth  issues;  andforthe^'Z/fg', 
upon  all  the  other  issues ;  subject  to  the  opinion  o»f  the 
Cpurt  on  the  following  question — 

^^  W  UBTHER  the  binding  by  indenture^  and  seryice  for 
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**  seyen  years,  in  the  manner  before  statedy  are  suffi*        1769. 
*^  CI5NT  to  intitle  the  defendant  to  be  admitted  and  sworn 
^^  a  free  burgess  of  the  said  borough  of  Colchester y  under        BEX 
**  the  Custom  set  forth  in  the  pleadings."  '      r. 

And  if  the  Court  shall  be  of  opinion  ^^  that  the  defen*       ROVE* 
^^  dant  was  intitlcd,"  then  a  verdict  is  to  be  entered  for 
the  defendant  upon  all  the  issues  e 

But  if  the  Court  shall  be  of  opinion  <^  that  the  defen« 
^^  dant  was  not  intitled/'  then  a  verdict  shall  be  entered 
for  the  defendant  upon  the  Jirst  and  fourth  issues  only, 
and  for  the  king  upon  all  the  other  issues^ 

John  Mohton,  for  defendant 
Richard  Leigh. 

After  this  case  had  been  twice  argued  at  the  Bar^  and    [  SS90  ] 
discussed  on  the  bench^ 

The  Court  thought  that  it  ought  to  have  been  left 
lothe  jury :  but  as  it  now  stood,  they  were  of  opinion 
that  there  should  be  a  repleader;  and  conceived  that 
setting  aside  the  verdict,  and  granting  a  new  trial,  with 
liberty  to  amend  tho  pleadings,  would  be  the  best  method 
they  could  now  put  it  into.  Accordingly,  they  made  tba 
following  rule. 

Verdict  set  aside,  and  a  new  trial  ordered,  with  li« 

bcrty  for  the  defendant  to  amend  his  plea ;  upoii  ' 

payment  of  costs  by  the  defendant  to  the  prosa* 

cutor^ 


Rex  versus  Guardians  of  the  Poor  of  the  City  of  Canter»  Thnnday  pth' 

bury,    (S.C,  IB1667.)  Feb.i769. 

SERJEANT  ZetgA  shewed  cause  why  a  Mandamus  Mandanms 
should  not  issue,  directed  to  them,  commanding  them,  ^**"  "^tbe  ^ 
to  assess  every  inhabitant,  parson,  vicar,  and  others,  and  ^kn^ofa 
every  occupier  of  lands,  tenements,  tithes  impropriate,  poor  rate, 
and  propriation  of  tithes  in  the  said  city  and  the  parishes  '"'^'^^25 
thereof,  in  bqual  proportion ;  for  the  maintenance   of  ^^ 
the  poor  in    the  said  city   and  the    parishes   thereof. 
IVide.  1  Geo.  2.  Stai,2.  c.  20.  5^c^  20.1 

Mr.  Robinson^  Mr.  Ladd^  and  Mr*  rfewman  were  of 
the  same  side. 

Mr.  Dunning  (solicitor-general)  Sir  Fletcher  Norton 
and  Mr.  Benson  were  of  the  other  side. 

This  corporation  for  maintaining  the  poor  within  the 
cjty  of  Canterburj/  was  establish^  by  1  G«  S^  stiA^  2% 
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JTC9{       c.  90.  by  the  name  of  "  Guardians  of  Ibc  poor  of  the 

"  city  of  Canterbury.'*^     This  is  a  public  A  ci:  and  by 

il^ijPk        the  3()lh  section,  any  person  as^ii^rieved  by  any  rate  may 

Yy  appeal  to  the  next  quarter-sessions.    The  last  rate  wag 

CA^X^H*     made  in  November :  and,  though  a  sessions   had  been 

puRY.        Iiolden  since,  it  had  not  been  appealed  from. 

Against  the  mandamus,  it  was  said — That  there  is  a 
rate  already  subsisting,  made  in  the  same  manner  as  these 
fates  have  usually  been  made  ever  since  the  year  1730. 
That  the  clergymen  in  CanUrburt/  an*  the  persons  who 
apply  for  this  mandamus,  upon  an  apprehension  of  twa 

S'ievances ;  one,  *'  that  they  themselves  are  over-rated  ;*' 
^  e  other,  "  that  other  persons  are  not  rated  enouu^h  f* 
but  their  affidavit  only  says  '<  that  there  are  persons  in  tho 
-  ^p.^^  ,  "  city,  who  have  personal  estate  and  stock  in  trade  ;" 
*  '"^^  -  xsithout  f^pedfj/ing  any  particular  persons;  and  **  that 
there  are  lua???/  of  the  inhabitants  there,  who  carry  on 
**  considerable  business  there,'*  without  naming  any  [ar- 
ticular inhabitants  or  species  of  business. 

But  personal  cstale  and  itock  in  trade  are  not  rate* 
ABLE  to  the  poor-tax,  by  or  under  the  43  FJliz.  c.  2.  nor 
can  they  Ijc  rated  to  it  at  all.     The  present  rate  is  a  fair 
and  equal  rate,  and  noi  yet  expended. 

Personal  estate  is  not  generally  rated  to  the  poor 
throughout  the  kingdom;  and  very  seldom  to  the  land- 
tax,  unless  ujion  a  re-assessment:  and  it  is  very  diflicult, 
or  indeed  scarce  possible  to  rate  it.  In  the  case  of ///c 
King  against  the  Inhabitants  of  Shall fleel^  Sherrington's 
*  See  it  ante,  case,  //.  7  G.  3.*  A  superintender  of  salt-works  wa^ 
^ofs^^*^^         holden  not  rateable  on  account  of  his  salary. 

Stoek  in  trade  cannot  be  rated.  '  Lessees  of  lead-mines 

are  not,  in  that  respect,  liable  to  be  rated  to  the  relief  of  the 

poor :  Governor  and  Cow  pan  y  for  smelting  lend^  (S'f.,  v. 

JRiehardson  and  others^  M,  3  (j  ,  3.  (which  r///.  ante,  p. 

1341  to  1345.)     A  farmer  is    not    rateable  to  the  poor, 

for  his  stock  :   Queen  v.  Inhabitants  of  Bnrhin,     2  Lord 

■^^  Raym.  12o0.     It  is  there  indeed  said  "  that  a  tradesman 

.   .  **:        ^*  is  rateablefor  his  stock  in  trade  :'*  but  that  was  not  the 

b^fcSccV   poi"t  before  tho  Court.t 

tci^'^'cd'  '  I^  *s  true,  that  it  should  seem  by  the  case  of  Shorediteh 
oUu^PEriie;jn  parish,  in  Carthezc  464,  Mieh.  JO.  ff\  3.  ''  that  personal 
the^caacof^e  u  estates  were  then  thought  liable  to  be  rated  to  the  re- 
Chiirchwar-*  "  lief  of  the  poor."  But  the  practice  has  been  contrary 
dens  and  Over-  since  2  and  probably  the  old  notion  was  deserted  from  its 
wo'd^2?!?*^  being  found  impracticable.  At  least,  the  personal  estate 
1775;^  which  mentioned  in  that  case  must  be  understood  to  have  been 
vide  post.  liquidated  ascertained  personal  property. 
J6S7*  **<?"*  As  they  have  another  subsisting  remedy,  an  appeal  to 

f  Duru?9j.j     ^^^  Quarter-fScssipus,  the  Court  will  not  iuteriere  by 
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J  granting  them  a  mandamus.     It  was  holden  in  Dr.  BuU        1769. 
cr^s  case  v.  Cobbcty  Cases  Temp.  Qu.  Ann.  p.  254.  '*  that 
^^  a  mandamus  h  not  a  proper  remsdy  for  an  unequal         bex 
"  taxation  :  but  the  proper  remedy  is  by  appeal.^*    And  v. 

in  the  case  of  tiie  King  and  the  Churchwardens  of  Weobly^    canter^ 
in  2  Sir.  1261,  the  Court  refused  to  grant  a  mandamus      bury. 
directing  tlie  insertion  of  particular  persons  in  the  poor's 
rate  :  for  that  the  remedy  was  by  appeal;  and  this  Court 
nev<*r  went  further  than  to  oblige  the  making  a.  rate, 
without  meddling  with  the  question  ^^  who  is  to  be  put 
''  in  or  left  out;"  of  which  the  parish -officers  are  the     [  2292  ]j 
proper  judi^es,  subject  to  an  appeal. 

In  suppoiiT  of  the  rule,  it  was  said — That  the  Sessions 
had  refused  lo  state  the  matter  specially  :  and  therefore 
this  Court  would  not  preclude  the  persons  aggrieved, 
from  this  only  remaining  method  of  redress,  by  manda- 
mus, Tliis  Court  will  always  take  care  to  see  that  dele-* 
gated  powers  arc  properly  executed.  If  this  really  is  a 
good  rate,  it  will  appear  so  upon  a  return  to  our  manda- 
mus; and  will  be  established  as  such.  It  is  true,  that 
this  Court  will  not  enter  into  the  quantum  of  the  rate  and 
the  exact  equality  and  propc>rtii)ns  of  it  amongst  the  seve» 
ral  individuals  tliat  are  rated.  But  they  wilt  not  permit 
the  omission  of  a  whole  class  of  persons  who  ought  to  have 
been  rated.  Now  we  have  sworn  and  proved  "  that  there  [Aiidftf4.] 
*'  are  several  persons  in  the  place,  who  have  personal 
"  property  and  wlio  have  stoc^k  in  trade  there,  and  yet 
^*  are  omitted  out  of  this  rate."  They  say,  indeed, 
^'  that  such  a  sort  of  property  is  not  rateable  at  all."  But 
this  is  the  very  question  upon  which  we  desire  the  de- 
cision of  the  Court,  We  say  that  it  is  rateable  ;  that  it 
has  been  always  understood  to  be  rateable ;  that  it  actually 
is  and  has  been  rated,  in  many  places ;  that  the  decisions 
in  this  Court  have  been  "  that  it  ought  to  be  rated ;"  that 
the  cases  they  cite  are  no  authorities  to  the  contrary ; 
that  many  persons  vote  for  members  of  parliament  (in 
scot  and  lot  boroughs)  on  account  of  their  being  rated  for 
their  personal  property.  We  object  to  the  rate  as  being 
radically  wrong:  they  ought  to  have  rated  all  sorts  of  raiC'* 
able  property.  On  the  contrary,  they  have  left  out  one 
part  of  the  property  made  rateable  by  the  statute.  The 
legislature  have  delegated  the  power  of  providing  for  the 
poor  of  the  city  of  Canterbury  m  the  precise  words  of  the 
43  Eliz.  c.  2.  And  our  rule  is  in  the  same  words  with 
both.  Every  inhabitant  ought  to  be  rated  according  to 
the  visible  estate,  both  real  and  personal,  which  he  has  in 
the  place.  2  Bulstrode  354.  And  we  say,  that  as  we 
are  rated  for  our  tithes,  it  is  but  just  and  equal  that  all 
pt^cr  visible  estate,  all  other  rateable  projpert^^  ought  to 
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1769.       have  been  rated  likewise.    In  the  case  of  Barkwij  2  Lard 

Jtaym.  1280,  1281,  the  rale  is  express  ^^  that  a  trades- 

MEX        **  roan  i5  taxable  to  the  poor-rates,  jf^  Ids  stock  in  trade  J^ 

V*  And  in  the  Shoredilch  case,  the  Sessions  quashed  the 

eAVTBRr    the  scconf)  rate,  because,  though  the  personal  estates 

BUATt       ifere  naqfied  in  it  as  Trell  as  the  real,  yet  the  personal 

estates  urere  not  charged  in  proper  proportion  to  the 

lands :   and  the  sessions-order  was  confirmed  by  this 

Courts    Carthew  464. 

But  supposing  it  to  be  doubtftil,  that  alone  would  be  a 
sufficient  reason  for  granting  a  mandamus.  Let  them 
return  ^^  that  it  is  npt  ratcabfe  :*'  and  we  will  controvert 
[  $S9S  I  their  return.  We  have  a  proper  ground  for  praying  ^ 
mandamus:  we  do  npt  complain  of  any  thing  that  is 
merely  ground  for  an  appeal.  If  thev  had  rat^  per- 
ional  property  only,  and  oitiilted  land';  should  not  a 
inandainus  have  gone  ?  And  there  is  just  as  much  reason 
fpr  it^  when  they  haye  rated  land,  omitting  personal  pfo^ 
perty  • 

The  case  of  the  lessees  of  lead^mines  was  determined, 
(hey  said,  upon  this  ground,  ^^  that  the  poor  are  to  be 
^*  supported  by  certain^  not  by  casual  and  uncertain 
*^  funds."  [F;  ante^  1343.]  But  the  same  reason  holdi 
for  rating  personal  property  to  the  poor^s  tax,  as  to  the 
(and  tax. 

Lord  Mansfield  happened  to  be  absent^ 
Mr.  Justice  Yatj^s  said  that  the  general  question 
nimed  at  in  the  argument  of  this  case  does  not  seem  to 
have  been  decisively  determined ;  and  if  it  were  neces* 
aary  for  the  Court  to  determine  upon  that  question  now, 
he  should  desire  to  consider  about  it.  But  he  did  not 
think  it  necessary  to  determine  that  point  now ;  because 
there  were  su^cient  reasons,  exclusive  of  it,  against 
[Andr^  M4       making  the  present  rule  absolute.    The  Court  canH  issue 

a  mandamus  <^  to  make  an  equal  rate  :'*  It  is  within  the 
jurisdiction  of  the  justices  Pf  the  peace,  to  judge  whether 
a  rate  is  equal,  or  whether  proper  persons  are  put  into  it* 
If  it  be  unequal,  or  if  persons  who  ought  to  be  inserted 
are  omitted,  it  is  matter  of  appeal,  and  within  the  jurist 
diction  of  the  sessions,  But  the  present  application  is 
made  to  this  Court  per  Saltum:  this  rate  was  made  iu 
November;  a  QuartervSessions  has  been  holden  since; 
and  no  appeal  made  to  it,  from  the  rate.  Besides  it  does 
not  appear  that  the  personal  estate  and  stock  in  trade  are 
clear  liquidated  ascertained  personal  estate  and  stock  iii 
trade.  So  that  there  was  not,  in  his  opinion,  a  proper 
foundatipn  laid  for  granting  this  rule. 

Mr.  Justice  Aston  agreed  with  Mr.  Justice  Taiesy 
that  the  penoni  who  complain  of  this  rate  have  done 
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wrongs,  in  conning  to  this  Court  per  Sallumj  without  ap-        )7S9* 
pealing  to  the  Sessions. 

He  observed,  that  it  was  odd  that  ever  since  the  case        R^^c 
in  Rvhlrode  (which  was  above  140  years  a^o,)  the  rule  v. 

said  to  be  then  settled  should  never  have  been  carried    camtbr* 
^nto  execution,  nor  any  determination  made  in  pursuance      burt. 
of  it.     He  thought  thjera  was  great  di^culty  and  guess-  [Qa.  if,  Moil, 
wprk  in  taxing  personal  property  and  stock  in  trade;  *ti.] 
and  that  it  was  scarce  practicable  to  ascertain  the  true 
quantum  of  either.    No  case  decides  ^^  that  it  is  rate* 
<^  able  :"  and  probably  the  Statute  of  43  Eliz.  dfd  not 
intend  that  it  should  be  so. 

However,  he  declared  ^^  that  he  gave  no  direct  opinkm    {^  9994  3 
•*  upon  this  point." 

Mr.  Justice  Willes  also  declared,  that  he  should 
give  no  obiter  opinion  about  personal  property  or  stock 
in  trade  being  liable  to  be  rated.  Yet  he  intimated  that 
lonor  contrary  usage  oug)it  to  f^o  a  great  way  towards 
overturning  any  old  dictum  f  ^pd  that  if  they  were  liable^ 
they  ought  at  least  to  be  visible  liquidated  and  ascer* 
tained,  not  loose  fluctuating  and  uncertain. 

He  agreed  with  Mr.  Justice  Yates  and  Mr.  Justice 
AstqPy  ^^  that  the  proper  method  to  have  been  taken  in 
^^  this  case,  would  have  been  an  appeal  to  the  Sessions  :** 
/)l?serving,  at  the  same  time,  that  by  17  G.  2.  c.  38.  Mect^  * 
4.  an  appeal  is  given  to  persons  who  have  afiy  objection 
to  any  person  being  put  on,  *'or  left  out  of  the  rate.** 

He  added,  that  tie  did  not  know  that  this  Cqurt  ever 
granted  a  majidamus  ^^  to  make  an  equal  rate.** 

Mr,  Justice  Yates  thereupon  repeated,  and  Sir  J7^/cAer 
Norton  agreed  ^'  that  the  Court  could  not  grant  a  mai|* 
damii^  to  niake  ^^  an  equal  rate/' 

The  Court  explicitly  decUred,  that  they  had  given  Ir^"**!^^ 
no  opinion  *'  whether  perwnol property  and  stock  in  trade  4^  ^ 
**  were  or  were  not  rateable  io  the  poor-rta^f  .*' 

They  seemed  to  think  that  the  fairest  method  would 
]be,  for  these  guardians  of  the  poor  to  state  the  matter 
specially  i  that  the  Court  might  baye  c^oin  facts  to  judge 
ypon. 

At  present^  they  discharged  the  rule  now  depending. 

|lULE  OISCHARGEDt 

Note- 
On  Saturday  26th  May  1770,  in  the  case  of  the  ♦  King  ♦  Vide  pwt  fi, 
against   the    Inhabitants  of  Witney^  the  question 
^^  whether  stock  in  trade  was  liable  to  be  rated  to 
the  poor*tax^**  was  again  before  th^  Court;;  and 
Jjord  Mansfield  was  then  present ;  but  the  case  bein|p 
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1769.  imperfectly  stated,  the  Court   %vould   not  give  a 

Seneral  opinion,  upon  a  vague  slate  of  the  case.     I 
ope,  hereafter  to  communicate  this  case  of  Witnei/j 
▼•  at  large  :  It  may  now  be  seen,  in. Mr.  BolCa  coUec- 

GANTER«>  tion  of  de^Disioos  upon  the  poor-laws,  case  52.  pages 

BUBY.  Si,  35, 

[  2895  ]        But  bub«^uent  to  this  WitneyrCasej  there  vas  another 

very  like  it,  on  28th  June  1775,  If  ex  v.  Church^ 

wardens  and  Overseers  of  Ringwood;  in  which  it 

seems  to  be  very  nearly,  if  not  quite  settled  ^^  thai 

'^  a  tradesman  is  not  rateable  to  the  poor«>tax,  for 

^  his  stock  in  trade J*^    This  case  I  also  hope  to  give 

fandOiwp.^  some  account  of,  hereafter  ;♦  unless  I  shall  find  the 

32C^]        *  profession  to  be  gorged  with  the  number  of  case9 

that  I  have  alri^dy  trpubled  them  wi(h,i 


*Fiid«y,  10th     ^^^  tiBrsus  Dr.  Hay,  on  the  application  of  Lqveg&ovEv 
^«»>-i769.  (S.C.I  J5/.640.) 

Maodamns  for  I^TR*  Dunning  (Solicitor  General)  shewed  cause  against 
toncxt*^*kin^  ^  niawdami/.v,  to  be  directed  to  the  judge  of  the  pre* 

notwUhstai^-    TOgative  Court  of  Canterbury^  commanding  him  to  grant 
ingUM^amd^iu,  probate  of  the  will  of  Joseph  Bidleson  Esq.  deceased,  to 

Jjovegrove* 
Mr.  Morion  had  obtained  this  rule,  upon  the  first  day 
.  of  flie  present  term;  there  having  been  a  decree  of  a 
Court  of  delegates,  in  Lovcgrove^s  favour,  ai)d  in  affirm- 
ance of  the  validity  of  the  will:  but  a  fresh  caveat  bad 
been  entered  by  a  fresh  party,  one  Bethell,  who  claimed 
as  next  of  kin  to  the  testator. 

Mr.' Morton,  had  cited  Carthew  457.  Bex  v.  Sir  Rich^ 
ard  Raines,  nnd  1  Salk.  299^  S.C.  where  the  Court 
granted  a  peremptory  mandamus  commanding  the  judge 
of  the  Prerogative  Court  to  grant  probate  of  a  will  to  an 
executor;  though  he  was  become  insolvent,  and  ab- 
sconded. He  had  also  cited  1  Levinz  186.  OJley  v. 
Best  J  to  shew  that  a  mandamus  lies  ^^  (o  grant  admiuis- 
*^  tration  according  to  the  statute." 

Mr.  Dunning^ s  cause  which  he  shewed  against  grant- 
ing this  mandamus  was  ^^  that  a  suit  is  now  depending 
^^  m  the  spiritual  Court  concerning  the  validity  of  this 
«  will." 
[See  6  Dura.         ^^^  Court  were  unanimqus,  that  where  a  suit  is  de- 
2X)S.]  pending  in  the  spiritual  Court  concerning  tlie  validity  of 

a  will;  tJiat  Court  has  jurisdiction  in  the  matter.    And 
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here  the  validity  of  this  will  is  actually  in  litigation  in        1769. 
that  Court. 

And  Mr.  Justice  Astos  mentioned   a  case  in  this         hex 
Court,  in  Bil.  1738.  12  G.  2.  Rex  v.  Dr.  BcUesworthy  v. 

at  the  instance  of  Plunketty  (of  which  I  have  a  Note  ;)         hay. 
in  which  it  was   unanimously  agreed  by  all  the  four  [s. estrange 
judges  (Lee^  P^g^y  Probi/n  and  Chappie^)  "  that  the  mi.] 
*'  pendency  of  a  suit  in  the  Ecclesiastical  Court  con- 
*^  cerning  the  validity  of  a  will  is  a  sufficient  answer  to  a 
"  mandamus  commanding  the  judge  to  grant  probate  of        oo|w;  t 
"  it:*'  and  accordingly  the  return  in  thj^t  case,  "  that     L  **^  J 
'*  there  was  a  suit  depending  before  him,  and  undeter- 
**  mined,  concerning  the  validity  of  the  will,"  was  al- 
lowed to  be  a  good  return  to  the  mandamus. 

Rule  discharged. 


The  End  of  Hilary  Term  1769,  9  Geo.  3. 


In  this  vacation, 

Sir  Fletcher  Norton  wm  made  chief  justice  in  Eire 
of  the  forests  south  of  the  Trent;  sworn  of  the  privy 
council ;  and  quitted  the  bar. 

And 

James  TVallaceyOf  the  Middle^Temple^  Esq.  was 
appointed  one  of  his  majesty's  counsel  learned  in  the 
law. 
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%it  FlbtcAer  Norton  came  no  more  to  the  bar ;  having 
been,  since  last  term,  appointed  chief  justice  in  Eire^  of 
the  forests  south  of  Trent y  and  sworn  of  the  priv/ 
90unGiL    Mr.  Wallace  was  called  wilhin  it. 


Itth  Apni 
1769. 


Hex  versus  £ogar. 
Rbx  versus  Brickell^ 


^^*  ^\S*  'l^HESE  were  cross-informations  in  nature  of  quo  war-^ 
^JJ^JJJjJn  •*•  rantoj  against  two  common-council  men  of  Shrews'- 
motion  thoosh  bury  (in  opposite  interests,)  to  shew,  respectiyelj,  by 
the  |»artiei        what  authority  they  claimed  Ihat  frafncbise. 

Mftf  Serjeant  Burland  moted  to  quash  both  of  them: ; 
both  parties  consenting  that  they  should  be  quashed. 

But  the  CovRT  said  it  was  an  improper  motion  s 
they  could  not  be  quashed  upon  motion.    « 

Serjeant  Burlana  owned^  that  be  thought  so  himself; 
and  changed  his  motion  to  a  more  proper  one,  viz.  that 
the  recognizances  on  both  sides  sbo^Id  be  discharged. 
And  this  motion  being  consented  to  on  both  sides, 
The  Court  granted  it :  but  they  directed  that  the 
rak  should  be  taken  as  a  rale  by  consent4 


Rbx  versus  Johh  PAAtr. 


r  fiS9S  ] 

Sabrday  l6tJi 
AfMril  If  €9. 

Party waib be*  1%T^*  ^^  shewed  cause  against  qaatbiiiga 
twcco  stabkf,^  XU.  Sessions  made  upon  the  11  G.  U  c«  S& 


order  of 
<<  for  the 
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» 

'^  better  regulating  of  buildings,  and  to  prevent  mischiefii        1769. 
**  that  may  happen  by  lire,  S^c»    . 

The  workmen  had  certified  to  the  Sessions,  pursuant         REX 
to  the  first  clause  of  that  act,  ^*  that  a  party^wall  of  a  v* 

*^  stable  was  defe^tire  and  ruinous,  and  ought  to  be  pul-  pbatt. 
*^  led  down."  One  Mr.  Beake^  thinking^  himself  aggrieved 
by  this  certificate,  complained  to'thc  justices:  aud  they 
made  an  order  in  favour  of  the  complaint  and  against  the 
certificate ;  which  they  quashed,  apprehending  the  act 
of  parliameitt  to  be  confined  to  party -walls  between 
nouses,   and   not  to  extend  to  party -walls   between 

STABLES. 

Sir  Fletcher  Norton  had  moved  to  ^  quash  this  order  *  K.  B.  The 
of  Sessions ;  and  called  this  opinion  of  the  Sessions  a  nar-  ^»t  sectioo  of 

row  construction.  cliide»thu»— 

But  Mr.  Cox  defended  it;  and  observed  that  the  words  '*  aod  thede- 
of  the  act  were  "  home  and  houses/*  and  that  there  were  "  *fS'"*^2"* 
no  expressions  in  it  that  were   at   all   applicable   to  «<  josticttshan 

stables.  "  be  final  and 

The  Court  were  •f  opinion  with  him ;  and  una-  <«to  aUplrtks, 
nimouslv  discharged  Sir  Fletcher*^  rule,  which  he  had  *«withontaoy 
obtained  before  he  left  the  bar,  and  which  was  now  sup-  )*  5?f***  ^^ 
ported  by  Mr.  Bearcroft. 

Okder  ov  Sessions  affirmed. 


Gibbon  versus  Paynton  and  another.  Monday  irUi 

April  1769. 

npHIS  was  an  action  a^^inst  the  jBtnniiigAam-stage*  G3mBimi  car* 
•*-    coachman,  for  £100  in  money  sent  from  Birtnin^*  ^"^i^'^Iir^* 
ham  to  London  by  his  coach,  and  lost.    It  was  hid  in  tibougfaera 
hay,  in  an  old  nail-bag.    The  bag  and  the  hay  arrived  robbed, 
safe :  but  the  money  was  gone.     The  coachman  had 
inserted  an  advertisement  in  a  Birmingham  news*paper, 
with  a  nota  beniy  ^^  that  the  coachman  would  not  be 
^^  answerable  for  money  or  jewels  or  other  valuable  goods, 
^^  unless  he  had  notice  that  it  was  money  or  jewels  or 
*^  valuable  goods  that  was  delivered  to  him  to  be  car- 
<^  ried."    He  had  also  distributed  hand-bills,  of  the  same    f  S299  J 
import.    It  was  notorious  in  that  country,  that  the  price 
of  carrying  money  from  Birmingham  to  JLondon  was  three 
pence  in  the  pound.    The  plamtiff  was  a  dealer  at  jBtr« 
mingham ;  and  had  frequently  sent  goods  from  thence. 
It  was  proved  that  he  bad  been  used,  for  a  year  and  an 
half,  to  read  the  news*paj[ier,  in  which  this  advertisement 
was  published ;  though  it  could  not  be  proved  that  he 
had  ever  actually  read  or  seen  the  iooividual  paper 
wheieiA  it  was  ioierted.    A  letter  of  the  pliwtiff'g  was. 
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1769.      also  producc^d,  from  whence  it  manifestlj  appeared  that 

he  knew  the  course  of  this  trade,  and  that  moncj  was  not 

GIBBON      carried  from  that  place  to  London  at  the  common  and 

Y.  ordinary  price  of  the  carriage  of  other  goods:  and  it 

PATNTON«    likewise  appeared  from  this  letter,  that  he  was  consciousr 

that  he  could  not  recover,  bj  reason  of  this  concealment* 

The  jury  found  a  verdict  for  the  defendant. 

Mr.  Wallace^  on  behalf  of  the  plaintiff,  moved  (on 
Thursday/  S6th  January   1769)  for  a  new  trial,  and  oh* 
tained  a  rule  to  shew  causes  which  role  be  now  enforced^ 
.  and  was  supported  by  Mr.  Hotham. 

They  insisted  that  the  coachman  was  answerable; 
though  he  did  not  know  that  it  was  money.  A  carrier 
is  always  answerable,  unless  he  accepts  the  goods  spe^ 
«  dally :  but  the  circumstances  of  this  case,  they  said,  da 
not  amount  to  a  special  acceptance.  He  made  no  inquiry 
or  objection :  therefore  he  is  answerable^  It  is  incum^ 
bent  upon  him,  to  see  that  he  is  not  cheated.  He  is 
bound  to  receive  the  goods,  and  must  run  the  risque.  If 
the  goods  are  lost  by  ne^ligencc;^  or  even  if  he  is  robbed^ 
he  is  liable  to  answer  for  them.  If  the  trader  deceives 
him,  he  may  have  an  action  against  the  trader,  for  this 
deceit.  In  proof  of  their  arguments  and  assertions^  they 
cited  the  following  cases. 
Alcyn  93.  Kenrig  v.  Eggleston.  1  Ventre  9S8*  a  like 
'  case  cited  by  Hale^  in  delivering  the  reasons  of  the  reso- 
lution in  the  case  of  Morse  v.  S^e.  Coggs  v.  Barnardj 
in  1  Salk.  26.  3  Salk.  II,  268.  and  IIoU  13,  131,  52«. 
Carthew  485.  Sir  Joseph  Tyly  ei  a!,  v.  Morrice.  2  Shower 
81.  Bastard  v.  Bastard.  I  Stra.  145.  Titchbume  v- 
JVhitej  at  Guildhall;  where  Lord  Chief  Justice  King 
held  ^^  that  if  a  box  is  delivered  generally  to  a  carrier^ 
^*  and  he  accepts  it,  he  is  answerable,  though  the  party 
did  not  tell  him  there  is  money  in  it.*' 

Mr.  Dunning  (Solicitor-General)  and  Mr.  Mansfietd 
.  aigned  on  behalf  of  the  defendant,  against  a  new  trial. 
They  treated  this  conduct  of  the  plaintiff  as  a  fraud  and 
decq[itiion  upon  the  defendant*    A  carrier  certainly  may 
r  8900  1    ^^®P^  specially :  this  man  has  done  so.    The  advertise* 
'  "^    ment  is  explicit  against  being  answerable  for  money^ 

without  notice.     Tnis  money  was  never  fairly  and  pro- 
perly intrusted  to  the  defendant  t  and  a  carrier  shall  not 
be  liable,  where  he  is  imposed  upon ;  which  is  the  pre- 
sent case, 
rsi^i  Dnm.  Lord  Maiisfield  distinguished  between  the  case  of 

^'i.^5^m!      *  common  carrier,  and  that  of  a  bailee.    The  latter  is 
4)s^5^]         only  obliged  to  keep  the  goods  with  as  much  diligence 

and  cautfon  as  he  would  keep  his  own :  but  a  common 
carrier,  in  respect  of  the  premium  he  is  to  receire,  mos* 
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th^  risque  of  tbeni,  and  roust  make  good  tbe  loss,  though 
it  happen  without  any  fault  in  him  ;  the  reward  making 
him  answerable  for  their  safe  delivery. 

This  action  is  brought  against  the  defendant  upon  the 
foot  of  being  a  common  carrier.  His  warranty  and  in« 
surance  is  in  respect  of  the  reward  he  is  to  receive :  and 
the  reward  ought  to  be  proportionable  to  the  risque.  If 
he  makes  a  greater  warranty  and  insurance,  he  will  take 
greater  care,  use  more  caution,  and  be  at  the  expence  of 
more  guards  or  other  methods  of  security :  and  tnerefore 
he  ought,  in  reason  and  justice,  to  have  a  greater  reward. 
Consequently,  if  the  owner  of  the  goods  has  been  guilty 
of  a  fraud  upon  the  carrier,  such  fraud  ought  to  excuse 
the  carrier.  And  here  the  owner  was  guilty  of  a  fraud 
upon  him:  tbe  proof  of  it  is  overabundant.  The  plain- 
tiff is  a  dealer  at  Birmingham.  The  price  of  the  carriage 
of  money  from  thence  is  notorious  in  that  place :  it  is  tne 
rule  of  every  carrier  there.  It  is  fairly  presumed  that  a 
man  conversant  in  a  trade  knows  the  terror  of  it.  There- 
fore  the  jury  were  in  the  right,  in  presuming  that  this 
man  knew  it.  Tbe  advertisement  and  hand-bills  were 
circumstances  proper  to  be  left  to  the  jury.  The  plain- 
tiff's having  been  used,  for  a  year  and  an  half,  to  read 
this  news-paper  is  a  strong  circumstance  for  the  jury  to 
ground  a  presumption  that  he  knew  of  the  advertise- 
ment. Then  his  own  letter  strongly  infers  his  conscious- 
ness of  his  own  fraud,  and  that  he  meant  to  cheat  the  car- 
rier of  his  hire.  Therefore  I  entirely  agree  with  the 
jury  in  their  verdict.  And  if  he  has  been  guilty  of  a 
fraud,  how  can  he  recover  ?  Ex  dolo  malo  non  oritur 
Actio. 

As  to  the  cases  cited — ^That  of  Kenris  v.  Egglestoriy  in 
Aleyn  93,  was  jSIOO  in  a  box  delivered  to  a  carrier  ;'the 
plaintiff  telling  him  onlv  '^  that  there  was  a  book  and 
tobacco  in  the  box  :"  Hfia  Roll  directed  that  although  the 
plaintiff  did  tell  him  of  somethings  in  the  l>ox  only,  and 
not  of  the  money,  yet  he  must  answer  for  it ;  for,  he  need 
not  tell  the  carrier  all  the  particulars  in  the  box :  but  it 
must  come  on  the  carrier^s  part  to  make  special  accept- 
ance. But  in  respect  of  the  intended  cheat  to  the  carrier, 
he  told  the  jury  they  might  consider  him  in  damages : 
notwithstanding  which,  tne  jury  gave  jg97  against  the  [  2901  3 
carrier,  for  the  money  only,  (the  other  things  being  of 
no  considerable  value,)  abating  £3  only  for  carriage* 
Quod  durum  videbatur  circumstantibus.  Now,  I  own  that 
I  should  have  thought  this  a  fraud:  and  I  should  have 
agreed  in  opinion  with  the  drcumstantibus ;  which  seems 
to  have  been  also  the  opinion  of  the  reporter. 

8a  in  the  case  cited  by^Hale.  in  1  Ventris  SS8,  of  a 
Vol.  IV.  2  A 
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1769.       box  brought  to  a  carrier,  ivith  a  great  sum  of  monej^  in 

it ;  and  upon  ike  carrier's  demanding  of  the  owner  ^^  what 

GIBBON      <<  was  in  it,"  he  answered  ^^  that  it  was  fiUed  with  silks 

V.  <^  and  such  like  goods  of  mean  va/ue/^  upon  which,  the 

PAYNTON.    carrier  took  it,  and  was  robbed:  and  resolved  ^*  that  be 

^'  was  liable^    But  (says  the  case)  if  the  carrier  had 

told  the  owner  ^^  that  it  was  a  dangerous  time ;  and  if 

^^  there  were  money  in  ity  he  durst  not  take  charge  of  it ; 

and  the  owner  had  answered  as  before ;  this  matter  would 

have  excused  the  carrier.     In  this  case  also,  I  own  that  I 

should  have  thought  the  carrier  excused,  although  he 

bad  not  expressly  proposed  a  caution  against  being  an-^ 

swerable  for  money  :  for,  it  was  artfully  concealed  from 

bim,  that  there  was  any  money  in  the  box. 

The  case  of  SVr  Joseph  Tji/lj  and  others  against  Jlfornce, 
in  Carthew  485,  was  determined  upon  the  true  principles 
-— ^^  that  the  carrier  was  liable  only  for  wbat  be  wai 
^^  fairly  told  of."  Two  b^  were  delivered  to  him, 
sealed  up,  saicl  to  contain  j^SOO  and  a  receipt  taken  ac* 
cordingly,  with  a  promise  ^^  to  deliver  them  to  T.  Davis ; 
^^  be  to  pay  lOs.  per  cent,  for  carriage  and  risqueJ*^  The 
carrier  was  robbed.  The  Chief  Justice  was  of  opinion 
that  he  should  answer  for  no  more  than  j£200  ^^  because 
^^  there  was  a  particular  undertaking  by  the  carrier  for 
'^  the  carriage  of  JgSOO  only ;  and  his  reward  was  to  ex« 
^^  tend  no  further  than  that  sum  ;  and  'tis  the  reward  that 
^^  makes  the  carrier  answerable :  and  since  the  plaintiffs 
^^  had  taken  this  course  to  defraud  the  carrier  of  his  re* 
^^  wardj  they  had  thereby  barred  themselves  of  that  re« 
^*  medy  which  is  founded  ohly  on  the  reward,'**  So  the 
.  jury  were  (in  that  case)  directed  to  find  for  the  de- 
fendant. 

For  these  reasons,  his  Lordship  was  of  opinion,  in  the 
present  case,  that  the  plaintiff  ought  not  to  recover. 

Mr.  Justice  Yates  held  that  a  carrier  may  make  a 
special  acceptance ;  and  that  this  was  a  special  accej[lt« 
ance. 

By  the  general  custom  of  the  realm,  a  common  carrier 
insures  the  goods,  at  all  events :  and  it  is  right  and  rea* 
r  S302  3  sonable  that  he  should  do  so  :  but  be  ma^  miULe  a  special 
contract ;  or  he  may  refuse  to  contract,  in  extraordinary 
cases,  but  upon  extraordinary  terms.  And  certainly,  the 
party  undertaking  ought  to  be  apprized  what  it  is  that 
he  undertakes ;  and  then  he  will  or  at  least  may  take 
proper  care.  But  he  ought  not  to  be  answerable  where 
he  IS  deceived.  Here  he  was  deceived  :  the  money  was 
hid  in  an  old  nail-bag ;  and  it  was  concealed  from  him, 
that  it  was  money.  Ine  plaintiff 's  own  letter  shews  thai 
he  knew  the  course  of  this  trade,  and  th^t  money  was  not 
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in  that  place  carried  at  the  common  ordinary  price  of  car- 
rying other  things.  Ami  if  he  was  apprized  of  the  de- 
fendant's advertisement,  that  roioht  be  equiviilcnt  to  per- 
sonal communication  of  the  carrier's  refusal  to  be  an- 
swerable for  money  not  notified  to  him :  and  this  ^vas  left 
to  the  jury. 

Mr.  Justice  Astox,  who  tried  tlie  cause,  said  he  had 
no  doubt  about  the  juxtice  of  the  case :  his  difficulty  had 
only  arisen  from  the  cases  and  authorities  which  had  been 
now  mentioned  ;  which  put  him  upon  more  caution  in 
admitting  the  evidence.  But  it  appeared  to  be  notorious 
in  the  country  where  this  transaction  happened,  that  the 
price  of  carrying  money  from  thence  to  London  was  three 
pence  in  the  pound :  and  it  manifestly  appeared  that  this 
was  money  sent  under  a  concealment  of  its  being  money* 
The  true  principle  of  a  carrier's  being  answerable  is  tne 
reward.  And  a  higher  price  onght,  in  conscience,  to  be 
paid  him  for  the  insurance  of  money  jewels  and  valuable 
things,  than  for  insuring  common  goods  of  small  value. 
And  here,  though  it  was  not  directly  and  strictly  brought 
iiome  to  the  plaintiff  that  he  had  a  clear  certain  know- 
ledge of  the  defendant's  advertisements  and  hand-bills, 
yet  it  was  highly  probable  that  he  must  have  known  of 
them:  aud  his  own  letter  shewed  his  bein^  conscious 
that  he  could  not  recover,  by  reason  of  the  conceal- 
metit.  (a)  Therefore  I  think  the  verdict  against  him 
ought  to  stand. 

Mr.  Justice  Willes  concurred  in  the  same  opinion. 

P&r  C0R.'  unanimously — 

Rule  DISCHARGED. 


1769. 

GIDBO^V 

v. 

T^AYNiPir. 


Millar  versus  Taylor. 


npHlS  CASE  was  a  revival  of  the  old  and  often-litigated 
-*-    question  concerning  literary  property  :  and  it 
was  the  first  determination  which  the  question  ever  re- 
ceived, in  this  Court  of  King's  Bench. 

The  declaration  was  of  Michaelmas  Term  in  the  8e- 
Tenth  year  of  his  present  mmesti/^  1766.  The  first  argu- 
ment at  the  Bar  was  on   Tuesday  ^Mi  ot^  June  17^7  i 


[2903] 

Tbartday  fOth 
April  1769. 

AnUiors  are 
only  secnredin 
their  copy 
rigUt  ander  the 
Stat,  of  8  Ann. 
c.  19. 


(a)  The  case  as  stated  demonstrates  his  notice,  at  leitst 
of  the  course  of  dealing,  and  that  is  sufficient  notice^  whe- 
ther he  knew  of  the  actvertisements  or  not. 


;    9AJ» 
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J  769.       when  the  Court  ordered  it  to  stand  over  to  the  next  term^ 

for  a  second  argnment.     It  was  argued,  a  second  time  at 

MtLLAR     the  Bar,  on  the  7th  June  1768.     The  first  argument  was 

▼•  by  Mr.  Dunning^  for  the  plaiiitiS;  and  Mr.  Thwrhw^ 

TAYLOR,     for  the  defendant :  the  second,  by  Mr.  BlackHoney  'for  the 

plaintiff;  and  Mr.  Murphy^  tor  the  defendant. 

After  the  second  argument,  the  following  rule  was  made ; 

xiz. 

«<  Tuesday  7th  June  (in  Tiinilj/  Term,  1768.) 

[Post.  2407.]  ^^  Millar.  >  ^<  TT  is  ordered  that  this  cause  shall  stand 
"  Tojflor.  V  "       over  for  the  opinion  of  this  Court,  until 

.  *<  the  next  terra.  And,  by  the  consent  of  the  counsel 
^^  for  both  parties,  it  is  further  ordered,  that  the  judgmeki 
<<  which  shall  then  be  given,  shall  be  bntered  up  a;  a 
^^  judgment  of  this  term^  in  the  same  manner  as  if  the 
*^  saiu  judgment  had  been  given  on  this  day.  Mr.  Black* 

^<  sUmt,  for  the  plaintiff;  Mr.  Murphy j  for  the  defen- 
«  dant." 

Note — Mr.  Millar  died  the  next  morning. 

In  Hilary  Term  1769,  9  G.  3.  (ori  Tuesday  7th  Fe- 
bruan/  1769,) 

S^^e^vJjI^eSs.  ^^^  Court  ordered  it  to  be  set  down  in  the  paper, 

8  Vet.  fiB,    '  upon  the  second-paper  day  of  the  next  term,  for  the 

sf«4.«Bro.8i.]  OPINION  of  the  CoUrt. 

It  would  be  tedious  and  tautologous,  to  repeat  the 
arguments  of  the  counsel  at  the  Bur,  or  the  cases  and  au- 
thorities cited  by  them ;  as  they  were,  all  of  them,  so 
very  fuUv  and  amply  taken  up  again  from  the  Bench  ^ 
and  so  elaborately  expatiated  upon,  canvassed,  and  dis* 
cussed  by  the  judges,  in  delivering  their  opinions,  and 
the  reasons  whereupon  they  formed  them. 

/  £  SS04  J        Let  it  suffice  to  say,  in  general,  that  the  counsel  for 

the  plaintiff  insisted,  "that  there  is  a  real  property  re* 
**  maining  in  authors,  after  publication  of  tneir  works  ; 
^*  and  that  they  only,  or  those  who  claim  under  them^ 
^*  have  a  right  to  multiply  the  copies  of  such  their  lite- 
*^  rary  propjerty,  at  their  pleasure,  for  sale*"  And  they 
likewise  insisted,  ^  that  tnis  right  is  a  common  law  right, 
^*  which  always  has  existed^  and  does  still  exist^  mdepen* 
*^  dent  of  and  not  taken  away  by  the  statute  of  8  Ann. 

^c.\9r 

On  the  other  side,  the  counsel  for  the  defendant  ab- 
solutely denied  that  any  such  property  remained  in  the 
mithor,  ufter  the  publication  of  his  work :  and  they  treated 
ib»  jMretensioa  of  a  common  law  right  to  it,  as  mere  fanqy 
and  imagination^  vo^d  of  any  ground  or  fioiyndatioD*  They 
•aid^  that  formerly  the  printer^  not  the  author,  was  the 
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person  vfho  was  supposed  to  have  the  right,  (whatever  it 
might  be :)  and  accord inglj  the  grants  were  all  made  to 
printers.  No  right  remains  in  the  author,  at  tommon 
law. 

They  insisted,  that  if  an  original  author  publishes  bis 
work,  he  sells  it  to  the  public:  and  the  purchaser  of 
every  book  or  copy  has  a  right  to  make  what  use  of  it 
he  pleases ;  aud  may  muhiply  each  book  or  copy,  to 
what  quantity  he  pleases  ;  and  the  sole  exclusive  right  of 
multiplying  such  copies  does  not  remain  in  the  author^ 
after  publication.  It  would  be  a  monopoly,  if  it  did. 
l*he  purchaser  of  the  book  has  the  jus  fruendi  et  dispo* 
nendi. 

The  act  of  parliament  of  8  ^/792.  c.  19.  for  the  encou* 
ragement  of  learning,  vests  the  copies  of  printed  books  in 
the  authors  or  purchasers  of  such  copies,  during  the 
times  therein  limited.  But  it  is  onlj/  during  that  limited 
time;  and  under  the /er/7i.f  prescribed  by  tne  act.  And 
the  utmost  extent  of  the  limited  time  L^,  in  the  present 
case,  expired. 

And  they  argued  from  the  case  of  mechanical  iir- 
VENTIONS  ;  where  it  is  admitted,  ^*  that  the  rule  does  not 
'*  hold."  Yet  the  same  rule  ought  to  hold,  in  all  similar 
instances.  And  the  copy  of  one  of  these  is  just  like  the 
copy  of  the  other :  and  a  great  deal  of  mental  labour  is 
often  bestowed  upon  mechanical  inventions,  as  well  as 
upon  litcrarj/  productions. 


1769. 

tflLLAA 
V. 
TAYLOR, 


0(  Michaelmas  Terra,  in  the  seventh  year  of  the  reign  of    r  g^Qj  ^ 

King  George  the  third. 

London^\  W^  it  reraembere.l,  that  on  Thursdat/ nexi  TheDeeUra- 
to  wit,  \  -*-*  after  the  morrow  oi  All  Souls  in  this  same  ^<>n- 
term,  before  our  Lord  the  King,  at  Westminster^  comes 
Andrew  Millar^  by  John  Stirling  his  attorney,  and  brings 
into  the  Court  of  our  said  Lord  the  King  now  here,  his 
bill  against  Robert  Taylor^  in  the  custody  of  the  marshal, 
Sfc.  a  plea  of  trespass  upon  the  case:  and  there  are  pled^s 
of  prosecuting,  to  vdiyJohn  Doe  and  Richard  Roe.  Which 
said  bill  follows  in  these  words,  to  wit,  London  to  wit,  -4«- 
drew  Millar  complains  of  Robert  Tat/lor^  being  in  tlu;  cus« 
tody  of  the  marshal  of  the  marshalsea  of  our  Lord  the  King 
himself;  for  this,  to  wit,  that  whereas  the  said  Andrew^ 
on  the  20th  day  of  January  in  the  year  of  our  Lord 
1763,  to^wit,  in  the  parish  of  St.  Mary  le  BoWj  in  the 
ward  of  Cheap^  was,  and  hath  ever   since  been,  and 
still  is,  the  true  and  only  proprietor  of  the  copy  of  a  cer- 
tain iH^ok  of  poems f  intitalra  ^^  the  Seasons^  by  James 

7S  A  ^ 
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^*  Thomspn.^*  And  whereas  llie  said  jindrew^  bRct  be 
became  and  whilst  he  was  proprietor  of  the  said  copy  as 
aforesaid,  to  wit,  on  the  day  and  in  the  year  abovemen* 
tioued,  in  the  parish  and  ward  aforesaid,  did,  at  his  own 
proper  costs  and  charges,  cause  2000  books  of  the  said 
copy  to  be  printed  for  sale,  and  afterwards,  to  wit,  on 
tie  SOth  day  of  J/oy,  in  the  third  year  of  the  reign  of 
his  present  majesty,  in  the  parisli  and  ward  aforesaid, 
had  a  great  number,  to  wit,  TOOO,  of  the  said  books  so 
printed  of  the  said  copy  intituled,  *^  The  Seasons,  by 
James  Thomson^^  remaining  in  his  hands  for  sale ;  never* 
theless  the  said  Roberty  not  ignorant  oi  the  premisses,  but 
contriving  and  fraudulently  intending  to  deprive  the  said 
Andrew  of  the  whole  profit  and  benetit  of  the  said  1000 
books  of  the  sziiilAndrew^  intituled,  ^*The  Seasons,  by  James 
Thomsorf^*^  then  remaining  in  his  hands  for  sale,  and  in- 
juriously to  prevent  the  sale  tliereof ;  afterwards,  to  wit, 
the  day  and  year  last  abovementioned,  to  wit,  in  the 
parish  and  ward  aforesaid,  did  publish  and  expose  to  sale 
several  other  books,  intituled,  "  The  Seasons,  by  James 
Tliomsorij^  to  wit,  1090  other  hooks  of  the  like  copj/^ 
which  last-mentioped  books,  intituled,  ^^  The  Seasons, 
^' by  James  Thomson y**  had  been  injuriouslj/  pyintcd  ht/ 
some  person  or  persons  without  the  licence  or  consent  of 
the  said  Andrew  ;  and  then  and  there  sold  several,  to  wit, 
30,  of  the  said  last-abovementioned  books  so  printed  as 
last  mentioned  ;  he  the  said  Robert  then  and  there  well 
knowing  that  the  same  had  been  so  ininrioutily  printed 
without  the  licence  or  consent  of  the  said  Andrew  ;  by 
means  whereof,  the  said  Andrew  was  deprived  of  the 
profit  and  benefit  of  the  said  copy  and  book,  intituled, 
"  The  Season^)  by  James  Thomson,  and  of  the  said 
£  8906  ]  1000  books  so  printed  at  his  costs  and  charges  as  aforesaid, 
and  then  remaining  in  his  hands  unsold:  whereby  the 
said  Andrew  is  injured  and  hath  damage  to  the  amount 
of  j^OO ;  and  therefore  he  brings  this  suit,  ^r. 

The  defendant  pleaded  the  general  issue,  ^*  not  guilty." 
And,  upon  the  trial,  the  jury  found  a  special  verdict,  as 
follows, — that  the  said  work  intituled  **  The  Seasons  *' 
is  an  original  composition  in  one  volume,  composed  by 
James  Thomson,  tsq ;  a  natural  born  subject  resident  in 
that  part  of  Great  Britain  called  England;  and  first 
printed  and  published  by  the  said  James  Thomson,  the 
author,  \oj  his  own  use  and  benefit  as  xhei  proprietor  there* 
of,  at  several  times,  between  the  beginning  of  the  year 
1727  and  the  end  of  the  year  1729,  in  the  city  of  Ixm^ 
don;  the  same  having  never  before  been  printed  else* 
where.  And  the  said  jurors  upon  their  said  oath  further 
say,  that  the  said  Andrew  Miliary  in  the  year  1729,  ptir- 


special  Ver> 
diet. 
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cfiosed  the  said  work  called  **  The  Seasons,'*  for  a  To/ir- 
able  and  full  consideration,  from  the  said  James  Thomson^ 
the  said  author  and  proprietor ,  to  him  and  his  heirs  and 
assigns  for  ever.  And  the  said  jurors  upon  their  said 
oath  further  say,  that  from  the  lime  of  the  said  purchase, 
the  said  Andrew  Millar  hath  printed  and  sold  the  said 
work  as  his  properfj/y  and  now  hath  and  constantli/  hath 
had  a  sufficient  number  of  books  of  the  said  work  exposed 
to  sale  at  a  reasonable  price.  And  the  said  jurors  upon 
their  oath  further  say,  that  before  the  reign  of  her  late 
Majesty  Queen  Anne,  it  was  usual  to  purchase  from 
auihors  the  perpetual  copy-right  of  their  booh;  and  to 
assign  the  same  from  hand  to  hand,  for  valuable  consi- 
derations ;  and  to  make  the  same  the  subject  of  family 
settlements^  for  the  provision  otzmves  and  children.  And 
the  said  jurors  upon  their  oath  further  say,  that  the  sta- 
tioner's-company,  to  secure  the  enjoyment  of  the  said 
copy-right  as  far  as  in  them  lay,  made  several  by-laws, 
particularly  the  two  following  : 

At  an  assembly  of  the  masters  and  keepers  or  war- 
dens and  commonalty  of  the  mystery  or  art  of 
stationers  of  the  city  of  London j  held  at  their 
common-hall  in  the  parish  of  St.  Martin  Ludgate^ 
in  the  ward  of  Farringdon  within  Ijondofiy  on 
Wednesday  the  1 7th  day  of  August  anno  domini 
IG8J,  for  the  well  governing  the  meml)ers  of  this 
company,  the  several  laws  and  ordinances  here- 
after mentioned  were  then  made,  enacted  and 
ordained  by  the  master  and  keepers  or  wardens 
and  commonally  of  the  mystery  or  art  of  stationers 
of  the  city  of  London j  in  manner  and  form  fol* 
lowing,  viz. 

And  whereas  several  members  of  this  company  have 
great  part  of  their  estates  in  copies  ;  and  by  ancient  usage 
of  this  company,  when  any  book  or  copy  is  du^y  entered 
in  the  register-book  of  this  company  to  any  member  or 
members  of  this  company,  such  person  to  whom  such 
entry  is  made,  is  and  always  hath  been  reputed  and  taken 
to  be  PROPRIETOR  of  such  book  or  copy^  and  ought  to 
have  the  sofe  printing  thereof;  which  privilege  and  in- 
terest is  now  of  late  often  violated  and  ahus(d — it  is  there- 
fore ordained  that,  Xvhere  any  entry  or  entries  is  or  arc,  or 
hereafter  shall  be  duly  made,  of  any  book  or  copy  in  the 
said  register  book  of  this  company y  by  or  for  any  member 
or  members  of  this  company  Inat  m  such  case  ii  any  mem* 
her  or  members  of  this  company  shall  then  after,  idihout  the 
licence  or  consent  of  such  member  or  members  of  this  com- 
pany for  whom  such  entry  is  duly,  made  in  the  xegister* 
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book  of  ibis  company,  or  his  or  their  assignee  or  assigmSf 
PRINT  or  CAUSE  to  be  PRINTED,  import  or  OAVBE  to  be 
IMPORTED  from  beyond  the  seas  or  efsevvbere,  any  S9tck 
eopy  or  copies^  book  or  bpoks^  or  any  part  of  any  sach. 
copy  or  copies,  book  or  books  ;  or  shall  seU^  bind^  stkek 
or  expose  the  same  or  any  part  or  parts  thereof  to  sale^ 
that  then  such  member  or  members  so  offending  shall 
FORFEIT,  to  the  master  and  keepers  or  wardens  and  cookn 
monalty  of  the  mystery  or  art  of  stationers  of  the  city  of 
Ijondony  the  sum  of  twehepence  for  evety  such  copy  or 
copiesy  book  or  books^  or  any  part  of  such  copy  or  copies^ 
hook  or  booksj  imprintedy  imported^  sold^  bound^  stttcki^ 
and  exposed  to  sale  contrary  hereunto. 

At  an  assembly  of  the  masters  and  keepers  or  wardent 
and  commonalty  of  the  mystery  or  art  of  Stationers 
of  the  city  of  Londw^  held  at  their  Common 
Hall  in  the  parish  of  St.  Martin  Ludgate.  in  the 
ward  of  Farringdon  within  London^  on  Monday 
the  14th  day  of  May  Anno  Domini  1694,  the 
several  laws,  ordinances  and  oath  hereafter  follow** 
ing  were  then  by  them  made,*enacted,  and  ordain- 
ed, for  the  well-governing  of  the  members  of  the 
corporation  of  them  the  said  master  and  keepers 
or  wardens  and  commonalty  of  the  mystery  or  art 
of  Stationers  of  the  city  of  i^oiid(99f,  viz. 

Whereas  divers  members  of  this  company  have  great 

part  of  their  estates  in  Copies,  duly  entered  in  the  regist 

ter'book  of  this  company  ;  which,  by  the  ancient  usage  of 

this  company^  is,  are  or  always  hath  and  have  been  used, 

[Bostfsri.]      reputed,  and  taken  to  be  the  Hioht  and  Property  of 

such  person  and  persons  {members  of  triis  company)  for 
whom  or  whose  benefit  such  copy  and  copies  are  so  duly 
entered  in  the  register-^book  of  this  company ;  and  con^ 
stantly  bargained  and  sold,  amongst  the  members  of  this 
company,  as  their  property ;  and  devised  to  children  and 
others,  for  legacies,  and  to  their  widows  for  their  main- 
tenance ;  and  that  he  and  they  to  whom  such  copy  and 
copies  are  so  duly  entered^  purchased^  pr  devised^  ought 
to  have  the  sole  printing  thereof; 

Wherefore,  for  the  better  preservation  of  the  said  an-» 
cient  usage  from  being  invaded  by  evil  minded  men,  and  to 
prevent  the  abuse  of  trade  by  violating  the  same,  it  is 
ordained,  that  after  any  entry  or  entries  is  or  are  or  shall 
be  dull/  made  of  any  copy  or  copies,  book  or  books,  in 
the  register^book  of  this  company  J  bv  or  from  any  mem^ 
ber  or  members  of  this  oompanv,  if  any  other  member 
or  members  of  this  company  shallj  tspithouf  the  licence  or 
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eonseni  of  Jiuck  member  armembets  of  thb  company  fair 
or  bjf  xphom  such,  entry  is  duly  madcj  or  of  his  assignee 
or  assigns^  print  or  cause  to  be  printed^  import  or  cause  to 
be  imported  from  beyond  the  ^eas  or  elsewherei  ehf  sucb 
copy  or  copies^  book  or  boohj  or  part  of  nijr  such  copy 
or  copies,  book  or  books,  whereof  such  dae  entry  hath 
been  made  in  the  register-book  of  this  company  to  or  for 
•lich  other  member  of  this  company ;  or  shall  sell^  bimd^ 
siitch  or  expose  the  same,  or  any  pari  or  parts  thereof  ,  to 
sale^  without  such  licence;  that  then  such  member  and 
members  so  offiendinff  shall  forfeit  and  pay  to  the  master 
and  keepers,  or  wardens  and  commonalty  of  the  mystery 
or  art  of  Stationers  of  the  city  o(, London j  tho  sum  of 
twelvepence  for  every  such  several  copy  or  copies,  book  or 
books,  part  or  parts  of  every  such  copy  or  copies,  book 
or  books,  imprinted,  imported,  sold,  bound,  stitcht,  or 
exposed  to  sale  without  such  licence  or  consent  as 
aforesaid. 

And  the  s^id  jurors  upon  their  said  oath  further  say, 
that  the  said  book  or  work  intituled  ^^  The  Seasons**  was, 
upon  the  said  purchase  thereof  by  the  said  Andrew  Millar  \ 
and  before  the  publication  and  sale  thereof  by  the  said  Ro'» 
bert  Taylor,  ovly ENTEREDintheregisterofthecompai^of 
stationers  of  the  city  of  London,  as  the  whole  and  sola 
property  of  the  said  Andrew  Millar.  And  the  said  jurors, 
uipon  their  said  oath  further  say,  that  the  said  James 
xhomson,  the  said  author  of  the  said  work,  died  on  the 
S9th  day  of  August  in  the  year  1748 ;  and  that  after  his 
death,  and  before  the  above  action  was  brought,  the  said 
Robert  Taulor,  without  the  licence  or  consent  of  the  said 
Andrew  Millar,  on  the  20th  day  of  May  in  the  year  1763, 

PUBLISHED,   EXPOSED    TO  SaLC,    AND  SOLD,   withitt   that 

part  of  Great  Britain  called  England,  several  copies  of 
the  said  book,  intituled,  ^^  The  Seasons,  by  James 
f^  Thomson;**  which  last«meationed  copies  had  been 
printed  by  some  person  or  persons  without  the  licence  or 
consent  of  the  said  Andrew  Millar;  whereby  the  said 
Andrew  Millar  hath  been  and  is  damnified.  But  whet^er^ 
upon  the  whole  matter  aforesaid  in  form  aforesaid  found, 
the  said  Robert  Taulor  is  liable  in  Law  to  answer  the 
damages  sustained  by  the  said  Andrew  Millar  by  reason 
or  means  of  the  said  Robert  Taylor*s  publishing,  selling^ 
and  exposing  to  sale  within  that  part  of  Great  Britain 
called  Engl^id  the  said  several  copies  of  the  said  book 
intituled  ^^  The  Seasons,  by  James  Thomson,**  mthoui 
the  licence  or  consent  of  the  said  Andrew  Millar  as  afore* 
said,  the  jurors  aforesaid  are  altogether  ignorant;  and 
therefore  pray  the  advice  of  the  Court  here.  And  if 
ypon  the  whole  matter  by  the  said  jurors  in  fofiA  afoie- 
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said  found,  it  shall  seem  to  the  Court  here,  that  the  said 
Robert  Taj/lor  is  liable  bj/  law  to  answer  the  danbiges 
sustained  by  the  said  jindrew  Millar  on  the  occasion  of 
the  prtmisses  within  mentioned,  then  the  said  jurors  upon 
their  said  oath  say,  that  the  said  Robert  Tsghr  is  gmlfy 
of  the  premisses  within  laid  to  his  charffe,  as  the  said 
Andrew  MiUar  hath  within  complained  against  him ;  and 
assess  the  damages  to  the  said  Andrew  Millar  occasioned 
b?  the  premisses  within  mentioned,  besides  his  costs  and 
charges  by  him  about  his  snit:in  this  particular  laid  out, 
to  one  shilling ;  and  for  such  costs  and  charges,  to  forty 
shillinffs.  And  if  upon  the  whole  matter  aforesaid  by  the 
jury  aforesaid  in  form  aforesaid  found,  it  shall  seem  to 
the  CSourt  here,  that  the  said  Robert  Tai/lor  is  not  liabl& 
in  law  to  answer  for  the  damages  within  mentioned ;  then 
the  said  jurors  upon  their  oath  aforesaid  say,  that  the 
^d  Robert  Tajflor  is  not  guilty  of  the  premisses  within 
laid  to  his  charge,  as  the  said  Andrew  miliar  within  in 
pleading  hath  altedged. 

The  short  substance  of  the  case  is  no  more  than  thu. 
The  declaration  charges,  that  the  plaintiff  Miliar  was 
the  true  and  only  proprietor  of  the  copy  of  a  book  of 
poems,  intituled,  ^^  The  Seasons,  by  James  Thomson  ;** 
and,  whilst  he  was  so  proprietor  of  the  said  copy,  caused 
SOOO  books  of  it  to  be  printed  for  sale,  at  his  own  ex* 
pence ;  and  had  a  great  number  of  the  said  2000  books 
remaining  in  his  hands  for  sale*  That  the  defendant 
Taylor  published  and  exposed  to  sale  several  other  books 
of  the  like  copy^  and  bearing  the  same  title  ;  which  latter 
books  had  been  injuriously  printed  by  some,  person  or  uer- 
sons  WITHOUT  the  licence  or  consent  of  the  plaintiff  Mil* 
lor;  the  defendant  knowing  ^'  that  they  had  been  so  in* 
'^  juriously  printed,  without  the  'plaintiff's  licence  or 
<^  consent.  By  means  whereof,  the  plaintiff  Jlft/Zarwas 
deprived  of  the  profit  and  benefit  of  the  said  copy  and 
bookj  and  of  the  books  printed  at  bis  expence  as  aforesaid, 
and  then  remaining  in  his  hands  unsold.  And  he  lays  his 
damages  at  £200. .  The  defendant  Taylor  pleads  ^'Not 
<(  Guilty."  Issue  is  thereupon  joined.  And  the  jury 
find  the  special  verdict  as  above.      \ 

The  Judges  delivered  their  opii|ions  separately,  and 
at  large ;  the  junior  iud^e  beginning  and  so  proceeding 
upward  to  the  lord  chief  justice.        < 

Mr.  Justice  Willes,  after  stating  the  case  and 
special  verdict,  spoke  to  the  following  effect.  The  ques-^ 
tions  of  law  must  arise  out  of  the  facts  found  by  this  ver* 
diet.  Some  of  them  are  worthy  of  observation. 
.It  is  found  ^^  that  the  work  is  an  original  composition^ 
ficst  ^^  printed  and  published  in  Londwi  i  the  author^  a 
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**  a  natural  born  subject,  resident  in  England.*^    There-        1760. 

fore  this  case  has  nothing  to  do,  with/ord^  books ;  which 

stand  on  a  very  different  footing.  millar 

It  is  found  ^^  that  the  author  jninted  this  work  from  the  v. 

^*  beginning  of  the  year  1727,  to  the  end  of  1729,  for  his  taylob. 
*^  own  use  and  benefit^  as  the  proprietor ;  and  then  sold 
^*  the  copy  to  the  plaintiff,  his  heirs  and  assigns  for  ever^ 
•^  for  B,  full  and  valuable  consideration.**  Therefore  there 
is  no  occasion  to  meddle  with  cases,  where  the  author ' 
may  be  supposed  to  have  relinquishtd  the  copy,  and  con- 
sequently  to  have  given  a  general  licence  to  print. 

Many  of  tbe  best  books  fall  under  thai  description.  A 
very  little  evidence  might  be  sufficient,  after  the  author* s 
death ^  to  imply  such  a  tacit  consent :  as  if  the  book  had 
not  been  enterea  before  publication  ;  it  would  be  a  circum- 
stance to  be  submitted  to  the  jury,  ^*  that  the  copy  was 
•^  intended  to  be  left  open.**  So,  if  after  publication^  the 
author  had  not  transferred  his  right,  or  acted  himself  as 
proprietor. 

But  tbe  Ending  here,  being  of  a  sale  and  tranferfor  a 
valuable  consideration^  this  verdict  will  not  authorize  any 
claim  founded  on  the  supposed  consent  of  the  author. 

It  is  also  found,  ^^  that  the  plaintiff  always  had  a  suf- 
^^  ficient  number  of  these  books  exposed  to  sale,  at  a  rea^ 
sonahle  price.**  Therefore  this  case  has  nothing  to  do 
with  cases  where  the  plaintiff's  relief  may  be  rebut^,  by 
shewing  that  he  met^nt  to  enhance  the  price ;  which  is 
against  law. 

It  is  found  too  ^^  that  the  defendant  sold  several  copies 
^^  of  the  SAID  Book.*'  And  therefore  this  case  is  not  em- 
barrassed with  any  question,  *^  wherein  consists  the  iden- 
it  xixr  of  a  book.*' 

Certainly  bond  fide  imitations^  translations^  and  abridg- 
ments are  different ;  and,  in  respect  of  the  property,  may 
be  considered  as  new  works  ;  but  colourable  and  jraudU" 
IpU  variations  will  not  do. 

This  is  not  the  case  of  an  itnpublished  manuscript  [  fJH  J 
taken  in  execution  by  creditors,  or  claimed  by  assignees 
under  a  commission  against  a  bankrupt-author.  When 
a  question  of  that  sort  arises^  the  Court  will  consider 
what  is  right.  And  the  same  question  may  equally  arise 
upon  the  term  granted  by  the  Act  of  Parliament.  And 
therefore  this  is  not  a  doubt  which  subsists  merely  on  the 
common  law  right. 

If  the  copy  of  the  book  belonged  to  the  author,  there 
is  no  doubt  but  that  he  might  transfer  it  to  the  plaintiff. 
And  if  the  plaintiff,  by  the  transfer,  is  become  the  pro- 
prietor of  the  copy,  there  is  as  little  doubt  that  the  daea- 
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dant  has  done  him  an  injury ^  and  vhlaled  Mi  right :  for 
irhichy  this  action  is  the  proper  remedy. 

But  the  term  of  years  secured  by  8  Arm.  c.  19.  is  ef- 
pired.  Therefore  the  author* s  title  to  the  copy  depends 
upon  two  questions — 

Ist.  Whether  the  Copy  of  a  book^  or  literary  compo^ 
sition^  belongs  ip  the  author ^  bj  the  Common 
I/AW  : 

Sd.  Whether  the  Commoiv  Law-Right  of  authors 
to  the  copies  of  their  ow%  works  is  taken  awat 
bj  8  Ann.  c.  19. 

The  fsamCf  ^^  Copy  of  a  book/*  which  has  been  used 
for  ages,  as  a  term  to  signify  the  sole  right  of  printing 
publishiug  and  sellings  shews  this  species  of  property  to 
oaYe  been  long  kn^Dnj  and  to  have  existed  in  fact  and 

acf  A(r^9  ^  l^^g  ^  ^^^  name. 

Till  the  year  1640,  the  crown  exercised  an  unlimited 
authority  over  the  press ;  which  was  enforced  by  the 
anmmary  powers  of  search,  confiscation  and  imprison- 
ment, given  to  the  Stationers  Company,  all  over  the 
Mdm  and  the  dominions  thereunto  belonging,  and  by 
the  then  supreme  jurisdiction  of  the  Star- Cumber,  with- 
out the  least  obstruction  from  Westminster* HaU J  or  the 
parliament,  in  any  instance. 

**  Whether  before  1640,  copy-rights  existed  in  this 
^^  kingdom  upon  principles  and  usage^**  can  be  only 
.looked  for  in  the  Stationers  Company^  or  the  Star^Cham-^ 
ber.  or  Ads  of  State. 

As  to  this  point,  their  evidence  is  competent,  and 
liable  to  little  suspicion.  It  was  indifferent  to  the  views 
of  government,  whether  the  copy  of  an  innocent  book 
licensed,  Vas  open^  or  private  property.  It  was  certainly 
[  S912  J  against  the  power  of  the  crown,  to  allow  it  as  a  private 
right  J  without  being  protected  by  any  royal  privilege. 

It  could  be  done  only  on  principles  of  private  justice^ 
moral  Jitnessj  and  public  convenience ;  which,  when  ap- 
•  plied  to  a  new  subject,  make  common  law  xsnthout  a  pre- 
cedent; much  more,  when  received  and  approved  by 
Sisf^e. 

It  appears  from  the  acts  of  state  taken  notice  of  at  the 
bar,  that  unless  pirating  another  man^s  copy  be  an  abuse 
on  such  principles  as  make  common  law,  it  was  not  pro* 
hibited.  If  it  be  such  an  abuse,  then  there  are  general 
words  in  several  prohibitions,  to  include  it. 

The  decree  of  the  Star-Chamber  in  1556,  regulating 
the  manner  of  printing  and  the  number  of  presses  is  con9 
firmedj  with  additiopal  penalties^  by  ordinances  of  the 
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SUr-Ghamber  *  signed  by  Sir  N.'  Bacon^  LA.  BurMgh^       VT69; 
and  all  the  most  eminent  privj  counaeilors  of  that  age. 

'Among  other  things,  it  is  forbidden  to  print  against  the      millab 
force  and  mec  ning  of  anv  ordinance^  prohibition  or  com-  ▼« 

mandraent  in  anjr  of  the  otatntes  or  laws  of  this  realm ;  or    t  atlob. 
in  any  injunction,  letters  patent,  or  ordinances  set  forth.  *  29tliJnne 
or  to  be  set  forth,  by  the  Queen's  Grant,  commission  or  l^^^^^yp^*^ 

authnritv  -  ^'^*  of  Arch- 

By  another  decree  of  the  Stnt^Ckamberj  23  June.  1585,  tsi.  ' 

28  EUz.  Art.  4c  t  every  book,  4rc.  is  to  be  licensed^—  t  strype^s  Life 
^^  npr  shall  any  one  print  any  book,  w.ork  or  copy,  of  Archbishop 
"  against  the  form  or  meaning  of  any  restraint  contained:  ^Ijf^^id  Ad- 
^^  in  any  statute  t>r  laws  of  this  realm,  or  in  any  injunc-  pfiidfai,No.s4! 
**  tion  made  by  her  majesty  or  her  privy  council ;  or 
*^  agpiaat  the  true  intent  and  meaning  of  any  letters  patent, 
*^  commissions  or  prohibitions  under  the  great  seal ;  or 
^^  contrary  to  any  oAbiie^eef  ordinance  set  down  for  the  good  [P<»t.t37S.] 
*^  ffovernmejit  of  the  Stationers  Company." 

A  proclamation  of  the  25th  September  163S,  81  Jac.  1« 
recites  the  above  decree  of  28  EUz.  and  that  the  same  had 
been  evaded,  amongst  other  things,  <^  by  priniing  beyond 
^^  tea  such  aOow^  books,  works  or  wrstiogs,  aa  nave 
'^  been  imprinted  within  the  realm  by  such  to  whom  the 
*^  sole  printing  thereof^  by  letters  patent,  or  lawful 
**  ordinance  or  authority^  doth  appertain."  And  tben 
this  proclamation  enforces  the  said  decree. 

By  another  decree  of  the  Star-Chamber,  made  oa  Iltk 
July  1637,  article  the  the  7th, — ^no  person  is  to  mtni,  or 
import  (printed  abroad)  any  book  or  copy  wnich  the 
company  of  stationers,  or  any  other  person  hath  or  shall, 
by  any  letters  patent,  order  or  entrance  in  their  register*  [  S313  ] 
hocky  or  (dherwise^  have  the  right,  privilege,  authority  or< 
allowance  solely  to  print. 

These  are  all  the  Acts  of  stale  relative  to  this  matter. 

No  case  of  a  prosecution  in  the  Star-Chambery  for 
printing  xcithout  licence^  or  against  letters  patent^  or  pirat* 
ing  another  man^s  coptfy  or  any  other  disorderly  priniittgy 
has  been  found.  Most  of  the  judicial  proceemngs  of  the 
Star-Chamber  are  lost  or  destroyed. 

But  it  is  certain,  thaidoiM  to  the  year  1640,  copies 
were  protected  and  secured  from  piracy  y  by  a  much  speedier 
and  more  ejfeatual  remedy y  than  actions  at  laWy  ox  bills  in 
equity. 

No  Licence  could  be  obtained  <^  to  print  another 
^  man^s  copy : — ^Not  from  any  prohibition  ;  but  bectnise 
the  thing  was  immoraly  dishonesty  and  unjust.  And  Iw 
who  printed  without  a  Uceace,  was  liable  to  greni 
penalties. 

Mr.  Blackstone  argued  very  materially  from  the  books 
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1769.  of  the  Stationers  Company ;  and  read  manjr  e&triok 
And  fl-om  the  extract  jof  tbem^  it  appears  that  there  is 
fto  ordinance  cr  by-law  relative  to  Copibs,  till  after  the 
year  1640 :  and  yet,  from  the  ereetioa  of  the  company^ 
copies  were  entered  as  property:  and  pirating  was  pnn^ 
ished. 

Their  first  Charter  was  in  1556;  their  second*  in 
1558. 

In  1558,  and  down  front  that  time,  there  are  entries  of 
copies  for  particular  persons. 

In  1559,  and  downward  from  that  time^  there  are  per- 
sons fined  for  printing  other  men^s  copies. 

In  ld7d,  there  are  entries  which  take  notice  of  the  nde 
of  the  eopy^  and  the  prrre.  '  • 

In  158^,  there  are  entries  with  an  express  prdyiso, 
^  that  if  it  be  found  any  other  has  right  to  any  of  the  eo* 
^^  pies^  then  the  licence^  touching  such  of  the  copies %fO 
^^  belonging  to  another^  shall  be  voidJ" 

It  is  remarkable,  that  the  decree  of  the  Stiir-Chamber 
in  1637  expressly  supposes  a  copy-right  to  exist  otherwiue 
than  by  patent,  order^  or  entry  in  the  register  of  the 
Stationers  Company  :  which  could  only  be  by  Commoic- 
law. 
[  SS14  J        But  in  1640,  the  Star-Chamber  tBas  aiboUshed.    The 
troubles  began  soon  after.    The  king's  authority  was  set^ 
at  naught :  all  regulations  of  the  press,  and  restraints  of 
unlicensed  printing,  by  proclamations,   decrees  of  the 
Star-Charaber,  and  charter  powers  given  to  the  Statioaeri 
Company,    were   deemed  to  be,   and    certainly    were 
illegal. 

The  licentiousness  of /f6e/s  induced  the  two  houses  to 
make  an  ordinance  which  prohibited  printhtgj  unless  the 
book  was  first  licensed^  and  entered  in  the  register  of  the. 
Stationers  Company.  Copy  Rights,  in  tneir  opmidiK 
then,  could  only  stand  upon  the  Common  Law:  both 
houses  take  it  for  granted. 

The  ordinance  therefore  prohibits  minting^  without 
consent  of  the  owner;  or  importing  (it  printed  abroad ;) 
upon  pain  of  forfeiting  the  same  to  the  Owner  oft 
Owners  of  the  copies  of  the  said  booksj  &c. 

This  provision  necessarily  supposes  the  property  to 
BxisT :  it  is  nugatory,  if  there  was  no  Owner.  An 
,€wner  could  not,  at  that  time,  exbt,  but  by  the  Com« 
KON  Law. 

In  November  1644,  Milton  published  his  famous 
speech,  for  the  liberty  of  unlicensed^rintingj  against  this 
<Mrdinanoe  :  and  amon^  the  glosses  which  he  savs  were 
«sed  to  colour  this  ordiiiance«  and  make  it  pass,  ne 
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tions,  ^^  the  just  retaining  ofeachfiuuii^his  several,  copy  ; 
"  which  God  forbid  should  be  gairt'Said  /" 

Sa  little  did  he,  (though  an  eothiisiiiBt  for  liberty,) 
think  that  the  liberty  of  unlicensefl  printing  should  ex- 
tend to  violate  the  property  of  copies  i.  and  yet^  this  copy? 
right  could,  at  that  time,  stana  upon  no  other  founda« 
tion,  than  natural  justice  and  CommonJjcaD,  Those  who 
were  for,  and  those  who  were  against  a  licenser,  ali 
agreed  '^  that  literary  property  was  not  the  efiecr  of  ar« 
'^  bitrary  power,  but  of  law  and  justice ;  and  therefore 
*^  ought  to  be  safeJ*^ 

In  1649,  the  long  parliament  made  an  ordinance  which 
forbids  printing  any  book  legally  granted^  or  any  book 
€ntcred  without  consent j  of  the  owner ;  upon  pain  of  fot^ 
£eiture,  4*c.  i 

The  same  observations  occur  upon  this  last,  as  upon 
Ihe  former  ordinance.  " 

In  166^,  the  Act  of  13  ^  14  C.2.  (the  Licensing  Act) 
prohibits  printing  any  t>ook,  unien  first  licensed^  and 
entered  in  the  register  of  the  Stationers  Company :  it  also 
prohibits  printing  without  the  consent  of  the.  Owner, 
upon  pain  of  forfeiting  the  book,  and  6s.  &/.  each  cmy  ; 
half  to  the  king,  and  half  to  the  Owner  ;  to  be  sued  for 
by  the  owner  ^  in  six  months  ;' besides. being  otherwise 
prosecuted  as  an  offender  against  the  Act. 

The  act  supposes  an  ownership  at  common  lam.  And 
the  f^sht  itself  is  particularly  recognized  in  the  latter 
part  of  the  third  section  of  the  Act ;  where  the  chancellor 
and  vice-chancellor  of  the  Universities  are  forbid  to 
meddle  with  any  book  or  books,  the  right  of  printing 
whereof  doth  solely  and  properly  belong  to  any  particular 
person  or  persons. 

The  sole  property  of  the  owner  is  here  acknowledged  im 
express  xoordsy  as  a  common  law  right :  and  the  legisla* 
ture  who  passed  that  Act,  could  never  have  entertained 
the  most  distant  idea,  ^^  that  the  productions  of  the  brain 
^^  were  not  a  subject  matter  of  property."  To  support 
an  action  on  this  statute,  ownership  must  be  proved;  or 
the  plaintiff  could  not  recover :  because  the  action  is  to 
be  brought  by  the  oznter ;  who  is  to  have  a  moiety  of  the 
penalty. 

The  various  provisions  of  this  Act  effectually  prevented 
piracies;  without  actions  at  law,  or  bills  in  equity,  by 
owners.  r*'  • 

But  cases  arose  of  disputed  property.  Some  ofi  them 
were  between  different  patentees  of  the  crown  xisome^ 
^^  whether  it  belonged  to  the  author j  from* Ids  invention 
^<  and  labour ;  or  the  kingf  from  tiie  subject  matter  ;^ 
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1760.       which  oecaiioned  these  points  to  be  agitated  in  fFeUmm^ 

ster  Hall. 

miLUOL        The  first  case  dn  this  subject  was  between  Atkins j  the 

T.  law-patentee^  and  some  members  of  the  Stationers  Com^ 

7ATLOR«     panj.    The  pladntiff  ckimed  under  the  law*patent.  The 

M.isCs.iB   defendants  had  printed   RtdTs  AbridemenL    The  bill 

parliament.       was  brought  for  hn  injunction.    And  the  lotd  chancellor 

Vid.  Carter  S9.  n^arded  an  injunction  against  every  member  of  the  com* 

pany.    The  deftindants  apbeakd  to  the  House  of  Lords  i 
and  the  decree  was  affirmea. 

This  was  argued  on  the  footing  of  a  preragtUite  oopjr^ 
fight  in  the  ctoiimi,  in  M  law-books.  It  was  urged,  mat 
the  king  pag^  the  judges  who  pronounced  the  kw — thnt 
the  laws  are  the  king^s  laws^  ^.  I  do  not  enter  into  the 
reasons  of  the  determination  ;  but  only  cite  it  to  show  that 
the.  lords  welit  npontlus  doctrine,  which  was  not  disputed 
<^  that  a  copy  right  was  a  thing  acknowledged  at  eomnwH 
^^  law :  anci  then  they  agrera  that  the  king  had  this 
*<  right,  and  had  granted  it  to  the  patentees."  In  this 
[  2316  ]  ligh^  this  case  was  very  r  properly  stated  by  Mr.  Black* 
stome  I  and  aigued  from,  as  htmg  an  authority  in  his 
ftironr. 

The  next  case  was  tbat  of  UStiper  t*  StreOter^  Skimisr 
984.  and  mentioned  and  allnded  to,  in  1  Mod.  SS7« 
Which  came  on,  before  this  court  (Lord  Chief  .Justice 
JRdle  ih6n  presiding)  about  22  C.  S.  and  judnient  was 
given  M.  S4  C  2*  Ropew  had  bought,  from  the  execu« 
ton  of  Mr.  Justice  Crake ^  the  third  ^urt  of  his  reports* 
Stremter  was  law*>patenCee ;  and  reprinted  it,  witkout  the 
plaintiff's  consent  Hopet  brought  an  action  of  debt,  as 
amner^  upon  the  JLieencmg  Act.  Streater  pleaded  the 
king^s  grant.  Upon  which,  the  plaintiff  demurred  :  and 
it  was  adjudged  for  the  plaintiff,  in  the  Common  Pleas. 
Which  is  a  judicial  authority  in  point,  ^^  that  the  plain* 
tiff,  by  purchase  from  the  executors  of  the  author^  was 
Owner  of  the  Copy  at  common law,^^ 
*  On  t6tli  Nor  did  the  reversal  *  in  the  House  of  Lords  at  all 

MajTy  1705.  shake  this  authority  ;  because  the  reversal  proceeded  (as 
in  the  case  of  Aifyns)  upon  an  opinion  ^^  that  the  copy 
belong  to  the  <^  Jbeg." 

Besides,  it  appears  that  the  judges  were  not  asked  their 
epinionsy  on  this  occasion :  and  probably  the^  would 
not  have  coni^urred  in  the  reversal ;  as  the  majority  of 
the  House  of  Lords,  who  were  for  reversing,  refused  to 
bear  their  opinions  For,  it  is  said,  in  the  journals,  that 
after  various  debate  and  consideration,  the  question  was 
.  |miponnded  '<  whether  the  judges  should  be  heard  in 
^*  this  case  s'*  and  it  was  resolved  in  the  negsiltims  dis* 
ientiente  Angles^. 
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Tn  the  ars^ument  of  the  ease  of  the  Siaiioners  Company        1769. 
against   Parker^  in  Slcinner  233,  it  is  said,  **  it  is  true, 
*'"that  this  action  of  Roper  v.  Slreater  was  brought  on        millae 
<«  the  Act  of  14   C.  2.    which   is  expired.      But  that  ^^ 

**  Statute  did  not  give  a  risht^  but  only  an,  actkm  of    xaylob 
**  ifc6/.'*     [Vide  Skinner,  234?] 

The  next  case  is  that  of  the  Company  of  Stationers  v. 
Seymour^  29  Car.  2,  in  1  Mod.  256.  The  plaintiffs,^  as 
grantees  of  the  crown,  brought  an  action  of  debt  against 
tlie  defendant,  for  printing  Gadsbury*^  Almanac.  Pern* 
bertonj  in  his  argument  said,  when  Sir  Orlando  Bridge 
man  was  chief  justice  in  this  court  (the •Common  Pleas) 
there  was  a  question  raised  concerning  the  validity  of  a 
grant  of  the  sole  printing  of  any  particular  book,  witli  a 
prohibilion  to  all  others  to  print  the  same ;  "  how  far  it 
*^  should  stand  good  against  those  who  claim  a  property 
**  p ARXMov ST  tlie  king\  grant :"  and  opinions  were  di- 
vided on  that  point. 

But  (said  he)  the  defendant,  in  our  case,  makes  no 
title  to  the  copy  :  he  only  pretends  a  nullity  in  onr 
patent. 

The. book  which  this  defendant  hath  printed  has  no 
certain  author  :  and  then,  according  to  the  rules  of  law, 
the  king  has  the  property  ;  and,  by  consequence,  may 
grant  his  property  to  the  company. 

The  court  thought  that  Almanacs  might  be  prerogative 
copies  ;  and  said,  ^^  these  additions  of  prognostications 
^^  do  not  alter  the  case;  no  more  than  if  a  man  should 
*'  claim  a  property  in  another  man*s  copy,  by  reason  of 
^^  some  inconsiderable  additions  of  his  own. " 

These  were  times  when  prerogative  ran  high.     But 
still  these  cases  prove  "  that  the  copy^right  was  at  that 
"  time  a  well-known    claim  \*^    though   Uie  overgrown 
rights  of  the  crown  were,  in  some  instances,  allowed  and, 
adjudged  (as  in  this  case)  to  over-rule  them. 

The  Licensing  Act  of  C.  2.  was  continued  by  several 
Acts  of  Parliament;  but  expiree/ 9th  Afqy,  1679.  31  C.  2. 
Soon  after  which,  there  is  a  case  in  LiUy^s  Entries,  of 
Hilary  Term  3lC.  2.  B.  R.  ♦  an  action  on  the  case  •  uny^En. 
brought  for  printing  the  Pilgrim^s  Progress  ;  of  which   tries  (J7,  Poo- 
the  plaintiff  was  and  is  the  true  proprietor ;  whereby  he  ^^'  Bradyl. 
lost  the  profit  and  benefit  of  his  cop^.    But  I  don't  find^ 
that  this  action  was  ever  proceeded  in. 

The  Licensing  Act  of  13  ^  14  C.2.  ^9l%  revivedhj  1 
Jac.  2.  r.  7 ;  and  continued  by   4  WSf  jlf.  c.  24 ;  and 
finally  expired  in  1694. 

For  five  years  successively,  attempts  were  made  for  a 
new  Licensing  Act.     Such  a  bill  once  passed  the  Ho^^ 
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of  Lords :  but  the  attoinpfs  luiscarried^  upon  constitu- 
tional objeclions  to  a  licenser . 

The  proprietors  of  copies  applied  to  parliament,  in 
1703,  1706,  and  1709,  for  a  bill  to  protect  their  copy- 
rights which  had  been  invaded,  and  1o  s<'curc  tiieir  pro- 
perties. They  had  so  long  been  secured  by  penalties ^ 
that  they  thought  an  action  at  laze  an  inadequate  remedy ; 
and  had  no  idea  a  bill  in  eriuity  couUl  be  entertained,  but 
npon  letters  patent  adjud^rfd  to  be  lef^al.  A  bill  in  equity, 
in  any  other  case,  had  never  been  attempted  or  thou^lit 
of :  an  action  upon  the  case  was  thougbt  of  in  31  C,  ^  ; 
but  was  *  net  proceeded  in. 

In  one  of  the  cases  given  to  the  members  in  1709,  in 
support  of  their  application  for  a  bill,  the  last  reason  or 
paragraph  is  as  follows — "  the  liberty  now  set  on  foot  of 
*^  breaking  through  this  ancient  and  reasonable  usage  is 
no  way  to  be  effectually  restrained,  but  by  an  act  of 
parliament.  For,  by  common  law^  a  bookseller  can 
recover  no  more  costs  than  he  can  prove  damage  :  inii 
it  is  impossible  for  him  to  prove  the  tenth,  nay  per- 
haps the  hundredth  part  of  the  damage  he  suffers;  be- 
cause a  thousand  counterfeit  copies  may  be  dispersed 
into  as  many  different  hands  all  over  the  kingdom,  and 
•*  he  not  be  able  to  prove  the  sale  of  ten.  Besides,  the 
*^  defendant  is  always  a  pauper  :  and  so  the  plaintiff  must 
^^  lose  his  costs  of  suit,  (^lo  roan  of  substance  has  been 
**  known  to  offend  in  this  particular  ;  nor  will  any  ever 
*^  appear  in  it.)  Therefore  the  only  remedy  by  the  com'- 
**  won  law,  is  to  confine  a  l)eggar  to  the  rules  of  the  King's 
"  Bench  or  Fleet :  and  there  he  will  coutinuethe  evil  prac- 
*'  ticewith  impunity.  We  therefore  pray,  that  Con- 
**  FiscATiox  of  counterfeit  copies  be  one  of  the  penalties 
^^  to  be  infficted  on  offenders." 

On  the  lith  of  January  1709,  pursuant  to  an  order 
made  upon  the  booksellers  petition,  a  bill  was  biought 
in,  for  securing  the  property  of  copies  of  books  to  the 
rightful  owners,  &c.  On  the  16th  of  February^  1709, 
the  bill  was  committed  to  a  committee  of  the  whole  house ; 
and  reported  with  amendments,  on  the  21st  of  February ^ 
1709. 

1  shall  consider  the  bill  as  it  passed  into  a  law,  and  the 
ar|^ments  drawn  from  the  alterations  made  in  the  course 
Oi  its  passing  in  the  House  of  Commons,  when  I  come  to 
the  second  head  or  question  which  I  proposed  to  speak 
to ;  and  now  proceed  upon  the  fact  of  usage  anu  au- 
thority  since  1709. 

The  Court  of  Chancery,  from  that  time  to  this  day, 
have  been  in  an  error,  it  the  whole  right  of  an  author 
in  his  copy  depends  upou  this  positive  Act^  as  introduc- 
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tive  of  a  new  law.  For,  it  is  clear,  the  property  of  no 
book  is  intended  to  be  secured  by  this  Act,  unless  it  be 
ENTCKKi)  :  nobody  oiFcnds  against  tiiis  Act,^  unless  the 
book  be  kntereo.  Consequently,  the  sole  copj/'right  is 
7iot  given  by  the  Act,  uNiiEss  the  book  be  entered »  Yet 
it  is  held  unnece^sari/  to  the  relief  in  Chancerj/j  that  the 
book  should  be  entered^ 

Th(>re  is  also  an  express  proviso,  ^^  that  all  actions, 
**  suits,  hillsy  &c.  forany  offence  that  shall  be  committed 
^'  against  this  Act,  shall  be  brought,  sued  and  conimen- 
"  ced  within  three  months  after  such  offence  committed  ; 
*'  or  else,   the  same  shall  be  void  and  of  none  effect.'* 

If  all  copies  were  open  and  free  before^  pirating  is 
merely  an  offence  against  Statute ;  and  can  only  be  ques- 
tioned, in  any  court  of  justice,  as  an  offence  against  this 
Act.  Yet  it  is  not  necessary  that  the  hill  in  chancery 
should  be  brought  within  three  months. 

Again,  if  the  right  vested^  and  the  offence  prohibited 
by  this  Act  be  ncWy  no  remedy  or  mode  of  prosecution 
can  be  pursued,  besides  those  prescribed  by  the  Act.  But 
a  bill  in  chancery  is  not  given ;  and  consequently  could 
not  be  brought  upon  this  Act. 

There  is  no  ground,  upon  which  this  jurisdiction  has 
been  exercised  or  can  be  supported,  except  the  antece- 
DEST  property  ;  confinnedj  and  secured  for  a  limited  tenn^ 
by  this  Act.  In  this  light,  the  Entuy  of  the  book  is  a 
condition  in  respect  of  Stalutary  penalty  only,  So  like- 
wise the  three  months  is  a  limitation  in  resjiect  of  the  Sta- 
tutary penalty  only.  But  the  remedy  by. an  actionupon  the 
casCy  or  a  bill  in  chancery,  is  a  consequence  of  the  common 
law  right ;  and  is  not  affected  by  the  Statutory  condition 
or  limitation. 

Mr.  Murphy  cited  and  laid  stress  upon  the  case  of 
Millar  v.  Kincaid  et  al^  in  the  House  of  Lords,  lith  of 
February  1750.  In  that  case,  the  suit  was  brought  upon 
the  8  Queen  Ann  and  1^  G.  2.  c.  36,  by  seventeen  book- 
sellers of  London,  plaintiffs,  against  twenty-four  book- 
sellers of  Edinburgh  and  Glasgow^  defendants  ;  for  hav- 
ing offended  against  these  two  Acts,  as  to  many  books 
specified  ;  praying  the  penalties,  and  an  injunction  and 
account,  by  way  of  damages. 

The  plaintiffs  restrained  their  demand  to  an  account 
of  profits,  by  way  of  damages^  for  two  or  three  books 
only. 

The  Court  found,  *'  that  there  lies  tw  action  of  damages 
in  ^'  this  case.*' 

The  plaintiffs  petitioned  for  a  rehearing ;  and  insisted 
that  the  8  of  Queen  Ann  gave  an  additional  security  bv 
penalties^  during  a  limited  Hme^  to  a  property  whica 
EXISTED  before  ;  and  therefore  was  declaratory  of  the 
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property ;  and  that  Ibc  court  of  Chancery  had  always 
tinaerst*>od  it  in  this  sense^  and  given  reliefs  in  consequence 
of  the  CoyLuos'law  property^  declared,  and  sectsred  by 
the  Act  for  a  limited  time  by  penalties. 

The  Court  found,  *^  that  an  action  of  dama^  lies,  to 
**  the  extent  of  the  profits  made  by  the  defendants,  on 
^^  such  of  the  books  *  libelled,  as  have  been  entered  in  tlie 
"  Stationers  Hall  and  reprinted  in  Britain,** 

The  defendants  prayed  a  review* 

The  Court  ordered  the  cause  to  be  re-argued ;  and  di- 
rected them  to  consider  '^  whether,  by  the  laws  of  Sco/- 
<^  land,  an  action  lay,  at  the  instance  of  an  author  or 
"  proprietor  of  a  book,  before  the  Statute.** 

The  cause  was  further  heard  and  debated  :  but  ^A 
sides  avoided  the  question  upon  the  common  law.  The 
plaintiffs,  probably,  were  advised  not  to  put  their  case 
upon  the  common  law  of  Scotland ;  because  the  books 
were  printed  and  published  in  London^  and  therefore 
might  be  considered  as /oiefgii  books.  And  the  defen- 
dants, thinking  themselves  strong  against  an  action  of 
damages  upon  the  Statute,  rest^  upon  that  ground  ; 
and  insisted  that  the  action  being  brought  upon  the  Statute 
the  plaintiffi  could  not  resort  to  the  common  law. 

The  Court  therefore  gave  no  opinion,  as  to  the  common 
law  ;  but  found,  "  that  no  action  lies  on  the  Statute^  for 
**  offences  against  the  same,  except  when  it  is  brought 
«  within  three  months  after  the  committing  such  offence : 
**  and  that  no  action  lies,  except  for  such  books  as  have 
•*  been  entered  in  Stationers  Hall  in  terms  of  the  Statute." 
'And  ".that  no  actioi  of  damages  lies  on  the  Statute.^ 

The  plaintiffs  prayed  a  review ;  and  objected  to  the 
ambiguity  of  the  proposition,  *'  that  no  action  of  da- 
•*  mages  lies  on  the  Statute ;"  because  they  did  not  contend 
**  that  such  action  was  given  by  the  Statute ;"  but  that  it 
followed  the  antecedent  properfi/,  declared  and  secured 
"by  the  Statute.     And  they  urged  the  practice  of  the  court 

*  of  chancer^/. 

The  Court  found,  "  that  no  action  ot  damages  does  lie 

*  **  upon  or  in  consequence  of  the  Statute,  but  onlt/  for  the 
"  Penalties." 

The  plaintifi^  appealed  to  the  flouse  of  Lords.  In 
their  reasons  annexed   to  the  printed  case,   they  say 

'**  the  court  of  chancery  has  construed  8  Arm,  as  declara^ 
*^  tori/  of  an  author's  property ;  and  the  remedies  and 
"  penalties  thereby  given  for  a  Hmited  term,  upon  certain 
^'.conditions,  as  additional  Sanctions  o«/y,  to  pre- 
^*  serve  that  property  from  being  injured.^*  And  in 
another  part  of  the  reasons,  they  insist  ^^  That  it  id  like 

'*'  the  case  of  a  patent  granted  for  any  new  and  useful  in- 
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*^  vent  ion  :  the  patentee,  inconsequence  of  his^ /7roper(y,        1769. 

'^  is  iiititled  the  ordinary  relief  in  courts  of  law  and 

"  equity."  .  MILLAR 

*  It  is  remarkable  that  the  respondents,  (who  had  very  ^* 

able  men  for  their  +  counsel,)  io  their  reasons,  do  not  xli^^u^*^* 
litigate,  ^^  that  the  statute  was  to  be  considered  as  giving  canipbeUaii4 
'^  an  addiUonal  security  ;^^  nor  consequently,  the  compe-  Mr!  York« 
tence  of  an  action  for  damages :  they  only  say,  ^^  ip  it  it 
^^  taken  as  an  action  upon  the  case,  it  cannot  he  joined 
^^  with  an  action  for  the  penalties ;  and  insist,  from  ob- 
'^  jcctions  to  the  method  of  proceeding,  that  the  plain* 
^^  tiffs  could  not  recover y 

Mr.  Murphy  cited  a  manuscript,  which  says,  Lord 
HardiCickey  in  moving  for  the  resolution  of  the  house, 
spoke  to  the  following  effect — "  As  to  the  origin  ofreHeJ 
*'  given  in  the  Court  of  Chancer j/^  by  injunction  and  ac^ 
'*  count — The  statute  of  Jac.  !•  which  took  away  mono^ 
^^  polies,  at  the  same  time  gave  the  King  a  power  to  grant 
^^  patents  for  the  encouragement  of  new  inventions  for 
^'fourteen  years.  These  patents  were  inrolled  in  Chan* 
*^  eery  :  and  the  Court,  upon  complaint  of  tlje  patentee^ 
"  would  take  notice  of  its  own  records.*^ 

^'  The  Statute  of  Queen  Ann  might  be  considered  as  n 
'*  standing  patent  to  authors ;  and,  being  a  record  of  the 
"  highest  nature^  the  Court  will  give  relief. 

^'  But  he  doubted  whether  that  statute  was  declaratory 
*'  of  the  common  law ;  or  introductive  of  a  new  law,  tp 
^*  give  learned  men  a  property  which  they  had  not 
^^  before. 

'^  He  said,  it  was  material  to  consider  how  the  com* 
^*  mon  law  of  Scotland  stood  before  the  statute :  and  he 
^^  repeated,  more  than  once,  that  as  the  question  could 
^'  not  be  judicially  determined  upon  the  present  appeal, 
^^  he  would  be  still  open  to  all  reasonings  uppn  the  svhy 
^'  ject ;  and  would  not  be  understood  to  give  an  opinion . 
**  which  might  birfd  himself. 

This  account  of  what  Lord  Hardwicke  said,  is  takei| 
from  a  letter  said  to  be  written  to  the  respondents  in 
Scotland^  by  their  solicitor.  It  purports  only  to  be  heads\ 
by  wa^  of  narration  ;  and  not  a  report  of  his  zcordsj  or  th<j 
prder  in  which  he  spoke,  or  all  he  said ;  and  plainly  cout 
^ins  what  the  solicitor  thought  would  make  most  for  h\^ 
clients. 

Lord  Hardwicke  must  have  intimated  more  of  his 
opinion  than  is  mentioned  in  the  letter ;  by  his  repeatedly 
guarding  ^^  that  he  would  not  be  understood  to  give  ai^ 
f^  opinion  which  might  bind  himself.-' 

What  he  is  reported  to  have  said,  is  yery  material,  in    [  S332  ] 
this  light. 

2B3 
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1769.  The  only  question  brought  Ix^forc  the  house  bj  the 

appeal,  was,  **  whether  any  remedy  lay,  in  consequence 
KILLAR     <<  of  the  SUitute,  except  for  the  peva/ties.'* 

V.  Lord  Hardwtcke  states  the  doubt  to  be,  '*  whether 

TAYLOR*  <*  the  Statute  was  declaratory  of  the  common  Iftw  ;  or  tir- 
**  troducthe  of  a  new  law^  to  give  learned  men  a  property 
**  which  they  had  not  before.*^  lie  states  no  doubt, 
**  whether  any  remedy  could  lie,  except  for  the  penal- 
**  ties  only,  if  the  act  gave  a  new  propiTfy." 

The  doubt  was  a  question  of  construction  upon  the 
Statute,  not  to  be  solved  by  the  words ;  for  there  are  no 
words  declaratory  of  the  common,  law  :  and  there  is  aa 
express  proviso  against  inferences  either  way. 

The  question  then  depended  upon  settling  "  whether 
*'  the  property  existed  by  the  common  law.^*  If  it  did^ 
the  act  confirms  that  right,  and  secures  it  by  penalties. 
JTf  there  was  no  right  at  the  common  laWy  then  the  act 
gives  a  new  right  upon  condition,  under  a  sanction  spe^ 
ciallj/ prescribed.  Therefore  says  l^ord  Hardwicre,  it 
is  material  to  consider  '^  how  the  common  law  of  Scot'- 
land  stood,  before  the  statute." 

As  to  what  he  is  reported  to  have  said  of  the  relief 
given  in  chancery— the  Solicitor  has  certainly  omitted 
something. 

Lord  Hardwicke  could  never  ground  the  relief 
given  to  a  patentee,  merely  upon  the  patent  being  tw- 
rolled  in  chancery :  much  less  could  he  argue  from  thence 
to  an  act  of  parliament,  merely  because  it  was  a  record  of 
a  higher  nature;  without  saying  a  word  as  to  the  cow- 
struction  of  the  act,  upon  which  the  Court  of  Chancery 
proceeded  ;  though  that  was  the  onh/  thing  material,  and 
relied  upon  in  the  argument  as  decisive. 

The  printed  reasons  argued  from  the  relief  given  upon 
patents  for  new  inventionjs,  by  action  or  bill,  as  a  parallel 
case. 

Supposing  a  common  law  "property  secured  and  cotj^ 
^firmed  by  the  statute  for  a  term;  this  legal  right  stands 
upon  the  same  ground  with  the  legal  right  excepted  in 
the  act  of  21  Jac,  1.     But  supposing  (he  privilege  given 
to  authors  by  this  act,  to  arise  out  of  a  7uic  prohibition  ; 
there  is  no  colour,  from  the  rase  oi letters  patent,  for  the 
jurisdiction  exercised  by  the  Court  of  Chancery  upon 
8  Ann, 
t  2323  ]         In  letters  patent  J  all  the  conditions  requiredby  21  Jar, 
L  must  be  observed.     Patentees  for  new  inventions  are 
left,  by  that  statute,  to  tJie  common  law,  and  the  reme- 
dies which  follow  the  nature  of  their  right. 
'  But  this  statute  of  the  8th  of  Queen  Ann^  is  a  penai 
statute ;  which  prescribes  the  remedy  for  the  party  ag* 
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jrrieYfid,  and  the  modo  of  prosecution,  to  be  commenced        i769. 
>viil)  three  months.     Upon  such  an  act,  if  the  offence, 
and  consequently  the  right  which  arises  from  the  prohi- 
bition, be  tieWy  no  reme<ly  or  mode  of  prosecution  can  be 
pursued,  except  whiit  is  directed  by  the  act. 

The  statutes  which  prohibit  interlopers,  give,  by  that 
j^rohibition,  the  sole  East  Iftdia  trade  to  the  company. 
The  trade  was  free  before.  Consequently,  the  statutes 
create  a  new  offence.  Was  it  ever  imagined  that  any 
remedy  could  be  pursued  by  the  company,  except  those 
prescribed  by  the  statutes  ? 

\V^here  an  act  enforces  a  dutjj  with  penalties^  the  ordi- 
nary remedies  follow  the  debt  of  obligat'nm  to pm/ ;  and 
tlie  penalties  are  by  way  of  security.  But  where  the 
pnvilefre  to  one  person  arises  out  of  and  consists -in  a  new 
prohihition  to  others^  there  is  no  proceeding  but  for  a 
breach  of  the  prohibition.  If  the  act  has  prescribed  the 
remedy  for  the  party  grieved,  and  the  mode  of  prosecu« 
tion  ;  all  other  remedies  and  modes  are  excluded. 

I F  a  conditional  right  is  crea'ed  by  an  act  of  parliament^ 
the  condition  cannot  be  dispensed  with.  If  the  same  act, 
which  creates  the  right,  limits  the  time  within  which  pro- 
hecutions  for  violation  of  it  shall  be  commenced,  that  /i- 
hiitalion  cannot  be  dispensed  with. 

Therefore  the  whole  jurisdiction  exercised  by  the  Court 
of  Chancer//  since  1710,  against  pirates  of  copies,  is  an 
authority  "  that  authors  had  a  properti/  antecedent /  to 
**  which  the  act  gives  a  temporar?/  additional  securitj/  :^* 
it  can  stand  upon  no  other  foundation.  And  I  am  per- 
suaded Lord  Hardxciche  clropt  something  as  to  the  rea- 
sons and  grounds  of  the  relief  given  by  the  Court  of 
Chancery,  in  consequence  of  this  art;  which  occasioned 
his  repeating,  more  than  once,  "  that  he  would  be  still 
"  open  to  all  reasonings  upon  the  subject." 

The  order  declares,  ''  that  the  action  brought  by  the 

*'  appellants  in  the  Court  of  Session  in  Scotland  vfa^  imr 

**  properly  and  incon.sistenfly  broug^it,  by  demanding  at 

^'  the  same  time  a  discovery  and  account  of  the  prqfils  of 

"  the  books  in  question,  and  also  the  penalties  ot  thie  acts     f  §934  J 

^^  of  parliament,  (which  the  appellants  had  never  abso- 

*'  lutely  waved  in  llie  proceedings  l}elow  ;)  and  also  by 

^'joining  several  pursuers  j  claiming  distinct  and  indepen- 

"  dent  rights  in  different  books,  in  the  same  action;  and 

"  that  then^fore  the  points  determined  by  the  said  interlocu- 

"  tors  could  not  regularly  come  in  question  in  this  ca  <se  : 

**  and  therefore  okderbd  and  adjudged  that  t'i     spid 

♦'several  interlocutors  be  reveisid,  without  prejudit  to 

*'  the  determination  of  any  of  <he  said  points,  when  the 

♦'  same  shall  propcfly  be  broiight  in  judgment.    And  it 

«B4 
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1769.       <<  is  hereby  also  declpred,  that  libel  ia  this  cause  is 

^^  relevant :  and  or  !ered,  that  the  said  Court  of  SessioB 
'*  do  proceed  accordingly." 

If  the  ground  of  the  relief  in  chancery,  daring  the 
continuance  of  the  term  given  by  the  act,  was  the  anteee^ 
dent  property ;  it  is  not  to  be  wondered,  that  after  the 
expiration  of  the  term^  the  Court  had  no  difficulty  to 
grant  the  same  relief,  merely  upon  the  eommom  law 
fight. 

But  before  I  mention  the  cases,  it  mnv  be  pr«>per  to 

! premise  what  will  put  the  authority  of  tLeux  in  its  t|:ue 

Injunctions  to  stay  printing  or  the  sa/e  of  books  printed^ 
are  in  the  nature  of  injunctions  to  stay  waste :  they  never 
are  granted,  but  upon  a  clear  right.  If  moved  for,  upon 
filing  the  bill;  the  right  must  appear  clearly,  bv  affida* 
▼its:  if  continued,  alter  the  answer  put  in;  the  right 
must  be  clearly  admitted  by  the  answer,  or  not  denied. 

Where  the  plaintifi*s  right  is  questioned  said  doubt fulf 
im  injunction  is  improper;  because  no  reparation  can  be 
made  to  the  defendant  for  the  damage  he  sustains  from 
the  injunction  :  but  if  the  defendant  proceeds  to  commit 
the  waste  or  injury,  the  plaintiff  may  afterwards  have 
compensation. 

Few  bills  against  pirates  of  books  are  ever  brought  to  a 
hearing.  If  the  defendant  acquiesces  under  the  injunc- 
tion, it  is  seldom  worth  the  plaintiff's  while  to  proceed 
for  an  account ;  the  sale  of  the  edition  being  stopped. 

From  the  year  1709  to  this  day,  there  have  not  beea 
more  than  two  or  three  such  causes  heard. 

The  question  upon  the  conmion  law-right,  could  not 
arise  till  21  years  from  the  10th  of  ^pri/ 1710,  for  old 
copies :  consequently,  the  soonest  it  could  arise  was  after 
the  lOth  of  April  1731. 

On  the  9th  of  June  1735,  in  the  case  of  Fj/re  v.  TFal^ 
ker^  Sir  Joseph  Jekj/ll  erantcd  an  injunction  to  restraifi> 
the  defendant  from  printing  the  Whole  Duty  of  Man  ; 
the  first  assignment  of  whicli  *  hail  been  made  in  X)c- 
cemher  1657  :  and  this  was  acquiesced  under. 

In  the  case  of  Matte  v.  Fatkner,  28th  November  1735, 
an  injunction  was  granted  for  printing  Pope's  and  Swiften 
Miscellanies.  Many  of  these  pieces  f  were  published  in 
1701,  1702,  1708.*  and  the  counsel  strongly  pressed  the 
objection,  as  to  these  pieces.  Lord  Talbot  coutinued  the 
injunction,  as  to  the  whole :  and  it  was  acquiesced  under, 
iow^i708.  ^^^  Falknery  the  Irish  bookseller,  was  a  man  of  sub- 
1708,  Par-    '   stance ;  and  the  general  point  was  of  consequence  to  him  i 

tridge%  death,    but  he  was  not  advised  to  litigate  further* 

1708,  Sentl-  ° 

menu  of  a  Church  of  Englamd'yivn,    VimbniglC%  House.    Boicir  and  Fidhmon.    t7Q9> 

Project  for  Advancement  of  Religion,  and  Reformatioa  of  Manners, 
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•  Dr.  Ham- 
mond'a  Letter 
to  the  B<A>k* 
aeUers. 

t  1701,  con- 
tests and  dis- 
sensions be- 
tween Athens 
«nd  Rome. 
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On  27  January  1736,  in  the  case  of  Walthoe  v.  WaU       1T69. 
ker^  an  injiinction  was  granted  by  Sir  Joseph  JekuUy  for 
printing  Nefson*s  Fc^^iivals  and  Fasts ;  though  tne  bili      millae 
sets  forth,  tliat  it  was  printed  in  the  lifetime  of  Robert  v. 

Nelson  the  autlior,*  and  that  he  died  in  January  1 714.t    taylou. 
This  too  was  acquiesced  under.  *  It  was  priot- 

On  31  h  Mai/  1739,  in  the  case  of  Tonson  et  al.   v.  J^^'J^^^f^^ 
Walker  olhefwise  Stanton^  before  Lord  Hardideke^  an  ^^^^^ 
injunction  was  granted,  to  restrain  the  defendants  from  [lEantSdi.] 
printing  Milton's  Paradhc  I^st.     The  plaintiffs  derived 
their  title  under  an   assignment  of  tho  copy  from  the 
author  in  1667;  which  was  read.     This  injunction  was 
also  acquiesced  under. 

In  the  case  of  Tonson  v.  Walker  and  Merchant^\  be-  ^  ^^  ^^^1 
fore  Lord  Hardwicke^  the  bill  was  filed  26th  November  i7Af. 
1751,  suggesting  that  the  defendants  had  advertised  to 
print  ^^  Milton's  Paradise  Lost,  with  his  life  by  Fenton; 
**  and  the  notes  of  all  the  former  editions,"  of  which  Dr. 
Newton\  was  the  last.  The  bill  suggests  a  pretence 
^^  that  the  defendant  had  a  right."  It  derives  a  title  to 
the  poeiq,  from  the  author's  assignment  in  1667.  That 
it  was  published  about  1668.  And  it  derives  a  title  to 
kis  life  by  Fento?/,  published  in  1727;  and  to  Bentlej/^s 
notes,  published  in  1732;  and  Dr.  Newton^Sy  in  1749. 
The  answer  came  in,  the  12th  December  1751:  wherein 
the  defendants  insisted  they  had  a  right  to  print  their 
work  in  numbers,  and  to  take  in  subscriptions.  And  they 
put  in  their  answer  so  expeditiously,  as  to  prevent  an 
injunction  before  answer. 

It  was  intended  to  take  the  opinion  of  the  Court 
solemnly.      The  searches  and  affidavits,   which   were 
thought  necessary  to  be  made,  occasioned  a  delay  :  and     f  S526  1 
no  motion  was  made  till  near  the  end  oi  April  1752. 

The  injunction  was  moved  for,  on  Thursday  the  23d 
o{  April.  Lord  Mansfield  argued  it.  It  was  argued 
at  large,  upon  the  general  ground  of  copy-rights  at  com* 
iiion-law. 

Lord  Chancellor  directed  to  proceed  on  the  Sa* 
turday  following  ;  and  to  be  spoken  to  by  one  of  a  side* 
Afterwards,  it  stood  over,  by  order,  till  Thursday  the 
SOih  of  April;  when  it  was  argued  very  diffusively. 

The  case  could  not  ^jossibly  be  varied,  at  the  hearing 
of  the  cause.  The  notes  of  the  last  edition  (Ur.  New^ 
ion^s)  were  within  the  act :  but  an  injunction  as  to  then% 
only^  would  have  been  of  little  avail ;  and  it  did  not  fol- 
low, that  the  defendants,  should  not  be  permitted  to  print 
what  they  had  a  right  to  print ;  because  they  had  at* 
tempted  to  print  more.  For,  in  the  case  of  Popey,  Curl^ 
5lh  June  1741^  Lord  Uardwicke  injoiued  the  defendant 
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1769.        only  from   prinfinjr  and   scUinfi^  the  pMrtffff'\   letters : 
there  were  a  great  many  wore  in  the  book  iinicli  the  dc- 
MiLLAR     fondant  had  printed,  which  the  piavitijf  had  no  right  to 
V.  complain  of. 

TAYLOR.  If  the  inclination  of  Lord  Ilnrdicukch  own  opinion 
had  not  been  strongly  with  the  plaintift',  he  never  would 
have  granted  the  injunction  to  the  xchole^  and  penned  it 
in  the  dhjunctixie  ;  so  that  printing  thr  poem,  or  the  life, 
or  Bentiej/s  notes,  without  a  word  of  Dr.  Ncwloti*^  would 
have  been  a  breach. 

The  injunction  is  not  barely  to  the  selling  of  that  book, 
,  of  which   NcictorCs  notes  made  a  part ;  but  to  future 

printins:* 

He  might  have  sent  it  to  law  then,  as  well  as  at  the 
hearing :  but  he  probably  foresaw  he  never  should  hear 
of  it  again.  Accordingly,  the  parties  understood  his 
way  of  thinking  :  and  the  defendants  acquiesced  under 
the  injunction,  and  so  have  made  it  p>erpetual ;  and 
would  now  be  guilty  of  a  breach,  if  they  printed  MiUon. 
1  do  admit  that  (ex(ept  from  the  orderhe  made,  which 
he  saw  and  penned,)  he  guarded  against  being  thought 
finally  to  determine  the  question. 
rt  -  .  ./^ri         He  cited  the  Stationers  Company  v.  Partridge^  as  aa 

authority  for  an  injunction,  where  the  right  was  doufitfuL 
He  observed  ujwn  Dr.  Neicton^s  notes,  either  transcribed 
or  colourably  abridged,  IxMug  M'ithin  the  act :  and,  ac-» 
cording  to  a  note  I  have  of  the  case,  he  said,  ^^  the 
r  2327  1  **  strongest  authority  is  what  the  judges  have  said  in  the 
**  case  of  Seymour  (I  Mod.)  and  in  the  argument  of  pre* 
**  rogative- copies.  Distinctions  are  taken*  upon  the 
"  ground  of  the  King's  property  in  Bihtes^  Latin  Gram" 
^^  ntars^  Common- Praf/er  and  Year^  Books ;  that  they 
**  were  made  and  published  at  the  cxpence  of  the  crown  ; 
**  ergo  the  Kin<r'*4  prnptrtjj.  These  argnmenLs  being 
**  allowed  to  support  that  right,  infer  such  n  property 
*^  exist  in  g,^^ 

That  very  point  was  then  depfMiding  in  this  Court, 
upon  a  case  sent  by  himself,  in  BasLttt  v.  the  University 
of  Camhi  idge. 

It  would  not  have  been  agreeable  to  Lord  Ilardxcieke^s 
great  decency  and  ])rudence,  to  have  spoken  out  deci'» 
siveft/^  upon  a  general  tcgal  right  nfver  decided  at  law; 
and  to  have  grounded  his  opinion  upon  an  argument 
which  was  then  a  question  subjudice. 

The  question  upon  literary  property  was  brought  be* 
fore  this  Court  in  the  case  of  Tonson  v.  Collins ;  and  after 
two  arguments,  was  adjourned  into  the  Exchequer* 
i^hamber.  I  have  been  informed,  from  the  best  authority, 
that  so  far  as  the  Cqurt  had  formed  an  opinion,  they  aU 
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inclined  to  the  plaintifF.     But  as  they  suspected  that  the         1769. 
action  was  brouu:ht  by  collusion  ;  and  a  nominal  defen- 
dant set  up,  in  order  to  obtain  a  judgment,  which  might      millar 
be  a  precedent  asfainst  third  persons;  and  that  therefore  v. 

a  judsriTient  in   f:ivour  of  the  plaintiff  would  certainly     tayloe.. 
have  been  acquiesced  in;  upon  this  suspicion,  and  be- 
cause th^  Court  incl'ned  to  the  plaintiff,   it  was  ordered 
to  l>e  hc'^rd  hvAore  a// the  judges. 

Arterwanis,  upon  certain  information  received  by  the 
judi^cs,  "that  the  whole  was  a  collusion;  that  the  de- 
*'  fendant  was  norinnl  only  ;  and  the  xchole  expencr  paid 
**  by  the  pfaintiff  ;^*  they  refused  to  proceed  in  the 
cause ;  thou<j:h  it  had  been  argued  bond  fide,  and  very 
ably,  by  the  counsel,  who  appeared  for  the  defendant. 
They  thought,  this  contrivance  to  get  a  collusive  judg- 
ment was  an  attempt  of  a  dangerous  example,  and  there- 
fore to  be  discouraged. 

The  pendency  of  this  cause  was  publicly  known  :  but 
the  reason  of  its  discontinuance  was  not. 

Whilst  this  question  hung  in  this   Court,  a  doubt  rpost.tMS.1 
arose  in  Chancer//:  and  in  the  cases  of  Millar  v.  Donald* 
son,  and  Osborne  v.  Donaldson,^  the  injunction  was  re-  «  Trinity  v». 
fused,  without  any  opinion  given.     Mr.  Murphy  viBiieA  c«tioD,i765« 
Lord  Northington  to  have  said — "  It  would  be  presump- 
"  tion  in  me  :  therefore  I  shall  say  nothing  as  to  tne 
«  merits.'* 

Under  these  circumstances,  I  think  the  injunction  was  r  23S8  1 
rightly  refused  :  for,  whatever  his  Lordship's  own  opi- 
nion might  be,  either  way,  it  was  a  becoming  decency, 
**  to  doubt.'*  And  no  judge  ever  granted  such  an  injunc- 
tion to  stay  waste,  upon  a  legal  property,  and  continued 
it  to  the  hearing  ;  where  the  whole  fact  was  admitted 
upon  the  motion,  and  he  in  his  own  mind  doubted  of  the 
plaintiff's  right.  To  what  end  should  an  injunction  be 
granted  ?  Since  the  matter  cannot  appear  in  a  different 
light  at  the  hearing  :  and  it  may  be  sent  to  law  directly. 
To  stay  the  defendant  from  making  a  profit^  which  he 
may  probably  \ye  intitled  to,  is  unjust. 

The  Stationers   Compani/  v.  Partridsce^   for  printing 
Almanacs,  is  no  instance  to  the  contrary. f    Lord  Cowper  t  gf^  yA 
continued  the   injunction  to  the  hearing,  upon  grounds  1709,  ii  Ana, 
which  he  might  think  bound  him  to  consider  the  plain-  ®^*  ^^'■^•» 
tiff's  legal  right  to  be  clear.     Their  patent  for  printing 
Almanacs  had  been  tried  at  law,  and  adjudged  for  them  :      -,.  ^ 
injunctions  had  been  decreed  in  f  chancery  ;    and  any  compao^^ 
further  trial  at  law  refused,  upon  solemn  argument.  Had  htt,  15  Nov. 
not  Lord  Cowper  inclined  strongly  for  the  plaintiffs,  he  iS^siti*""^' 
never  would  have  injoined  a  work  which  is  annual^  and  CompMiy^**' 
serves  only  for  one  year.  Wright,  xr 

Nov.  168^ 
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1769,  There  is  no  report  of  what  passed  on  the  motion  before 

Lord  Cowper.  But  the  question  founding  in  preragative; 

NiLiiAB     and  the  former  determinations  having  been  before  the  re- 

V.  volution  ;*  Lord  Harcourt  thought  it  prudent  to  make  a 

TAYLOR,     case  for  the  opinion  of  this  Court. 

•  2  Feb.  i7io«      Tiiese  cases  in  1765  add  great  weight  to  the  precedents 

Lucas  105.  No  where  injunctions  have  been  granted  after  the  expiration 

Uwas^^thit     ^^  ^^^  ^^^  '  because  they  shew  that  there  was  no  doubt 

case;  bat  the    before.    And  I  am  persuaded  that  if,  in  1752,  the  ques* 

injnnction        tion  had  been  depending  in  this  Court,  Lord  Hmrdwicke 

LordCowper    ^^"^^  "^^  ^^^^  granted  the  injunction  in  the  case  of 

TemainedXord  Ton  son  Y.  Walker;  how  Strong  soever  his  own  opimon 

Parker  seemed  might  have  been. 

•"  ^y^'  V       liOrd   Hardwicke  laid  great  stress  on  the  ar/griinient 

vient,  to  tUink  ,  ^  ^  ^     =>  '^       ^l 

u  that  the  ca-    made  use  Of  to  support  rro2i);2*copies  ;  as  presuming  the 

« lendar  was     property  of  authors.  That  argninent  has  since  prevaded  t 
'!!  '^'E*'*  °^     and  it  has  been  since  solemnly  adjudeed,  ^' that  there  are 

«<  the  Common-   ,,  c     w   u  ^x.      v       •        •*      ^j   '»> 

«'  Prayer  copies  of  which  the  King  is  proprietor, 

«<  Hook."  This  Court  had  no  idea  that  the  King,  by  prerogaihc^ 

r  S329  1    ^^^  ^^y  po^'^f  to  restrain  printing,  which  is  a  trade  and 

^  manufacture  ;  or  to  grant  an  exclusive  privilege  of  prist* 

ing  any  book  whatsoever  ;  except  as  a  subject  might,  by 

reason  of  the  copy  being  fm  property. 

The  Court  agreed  with  iir.  cfustice  PowtUy  who  said^ 
in  the  case  of  The  Stationers  Company  y,  Partridge^ 
*'  you  must  shew  some  property  in  the  cronim^  and  bring 
*^  it  within  the  ease  of  the  Common' Praj/er  Book.^^-  Mr, 
York  argued  it  upon  this  ground. 

It  is  settled,  then,  ''  that  the  King  is  oawfr.of  the 
^^  copies  of  all  books  or  writings  which  he  had  the  sole 
"right  originally  to  publish;  as  Acts  of  ParliameM^ 
"  Orders  of  Council^  Proclamations^  the  Commpn^ Prayer 
^^  Booky  These  and  such  like  arc  his  own  works,  as  ha 
represents  the  state.  So  likewise,  where  bt/  purchase  h^ 
had  the  ri^ht  originally  to  publish ;  as  the  jLalin  Grarn^ 
mai^^  the  iear^Books^  S^c.  And  in  these  last  cases  the 
property  of  the  crown  stands  exactly  on  the  same  footing 
as  private  copy-right :  as  to  the  Year^Bqoksy  l)ecause 
the  crown  was  at  the  expence  of  taking  the  notes ;  and  as 
to  the  Latin  Grammary  oecause  it  patd  for  the  compiling: 
and  publishing  it. 

The  right  of  the  crown  to  these  books  is  independent 
of  every  prerogative  idea. 

The  onlj/  doubt^  as  to  the  judgment  of  the  House  of 
Lonis,  upon  liolCs  Abridgment  and  Croke^s  Reports^  is^ 
"  that  neither  collection  was  made  by  the  authority^  or  at 
"  the  expence  of  the  crown  ;"  and  "  that  the  King  bad 
*'  no  rigut  of  original  publication  ;  the  Courts  of  IVest^ 
^'  minster'Ilall  having  the  sole  power  tq  authorise  am 
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**  aitthcnticate  the  publication  of  their  own  proc6fed-       1769. 

lOffS." 

In  the  cfi^c  of  Manley  ct  al.  v.  Owen  et  al.  8th  oiAprily 
1755,  a  bill  was  filed  by  some  printers,  who  had  bought 
from  the  Lord  Mayor  the  copy  of  the  Sessions  paper,  to 
injoin  the  defendants  from  printing  it.  The  Lord  Chan- 
cellor went  fully  into  it,  upon  affidavits  of  the  purchase, 
and  authority  from  the  Lord  Mayor ;  and  that  it  had 
always  been  usual  for  the  Lord  Mayor,  (bein^  first  in 
the  commission,)  to  appoint  the  printer  of  the  trials,  and 
to  take  a  consideration  for  it.  The  Lord  Chancellor 
thought  the  right  to  print  gave  the  plaintiff  the  pro* 
perhj ;  and  granted  an  injunction  :  which  was  acquiesced 
under. 

1  p  an  author  J  by  the  common  law^  has  the  sole  right  to     [  2330  ]' 
make  the  first  impression  and  publication,  I  cannot  dis- 
tinguish his  case  from  croz^n-copies,  or  copies  analogous 
to  the  Sessions' Paper  ;  as  votes  of  the  House  of  Com- 
mons, or  trials  published  by  authority. 

Suppose  a  man,  witii  or  without  leave  to  peruse  a  raa« 
nuscript  work,  transcribes  and  publishes  it ;  it  is  not 
within  the  act  of  Queen  Ann  ;  it  is  not  larceny  ;  it  is  not 
trespass  ;  it  is  not  a  crime  indictable  ;  (the  physical  pro- 

Eerty  of  the  author,  the  original  manuscript,  remains:) 
ut  it  is  a  gross  violation  of  a  valuable  right. 

Suppose  the  original,  or  a  transcript,  was  given  orient 
to  a  man  to  read,  for  his  own  use  ;  and  he  publishes  it ; 
it  would  be  a  violation  of  the  author's  common  /aw*right 
to  the  copy.  This  never  was  doubted  ;  and  has  otlen 
been  determined. 

In  the  case  of  Webb  v.  Rose^  2ith  of  Mai/,  1732,  a 
bill  was  filed  by  the  son  and  devisee  of  Mr.  Webb  the 
conveyancer,  against  the  clerk,  for  intending  to  print  his 
father's  draughts.  Sir  Joseph  Jckt/ll  granted  an  injunc- 
tion :  and  it  was  acquiesced  under. 

In  the  case  of  Pope  v.  Curl,  5th  of  June,  1741,  Lord 
Hardwiche,  upon  motion,  granted  an  injunction  as  to 
Pope's  Letters  to  Sxdft :  and  the  point  was  fully  con- 
-fiidered.  Lord  Hardwicke  thought,  "  sending  a  letter 
**  transferred  the  paper  upon  which  it  was  wrote,  and 
'^  evert/  use  of  the  contents^  except  the  /t6er(y  and  projit 

*'  of  PUBLISHING." 

When  express  consent  is  not  proved,  the  negative  is 
implied  as  a  tacit  condition. 

In  this  case  too,  the  injunction  was  acquiesced  under. 

In  the  case  of  the  Duke  of  Queensbury  v.  Shebbeare, 

Slst  of  Jult/y  1758,  an  injunction  was  granted,  for  print- 

'  kiff  tlie  second  part  of  Lord  Clarendon's  history.     Lord 

Clarendon^  the  son,  let  Mr.  Francis  Gwyn  have  a  copy. 
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1769.       His  son  and  representatiFe  insisted  '^  he  had  a  right  to 

*'  print  and  publish  J*'*     The  Court  was  of  opinion  **  that 

MILLAR     "  Mr.  Francis  Gxeifn  might  make  tvtry  use  of  it,  except 

V.  "  the  pro/ii  of  muUipluing  in  print  J*'     It  was  to  be  pre- 

TAYLOR,     sumed,  Lord  Clarendon   never  intended  that^  when  he 

gave  him  a  copy.      The   injunction    was  acquiesced 

under:  and  Hx.Shebbeare  recovered,  before  Lord  Mans* 

fieldj  a  large  sum  against  iVIr.  Gwj/n^  for  representing 

'"  thcit  he  had  a  right  to  print." 

r  2331  ]        In  the  case  of  Mr.  Fon  ester  v.  JFaller^  13th  of  June, 

1741,  an  injunction,   for  printing  the  plaintiff's  notes, 

gotten      surreptitiously,     without     his    consent,     was 

granted. 

From  hence,  it  is  clear,  that  there  is  a  time^  when 
without  any  positive  statute,  an  author  has  a  property  in 
the  copy  of  his  own  work,  in  the  legal  sense  of  the  word. 
Jd  quod  nostrum  esty  sine  nostro  Facto,  ad  AUerum  trans-^ 
Jerri  non  potest.  Facti  autem  Nomine^  vel  Consensus, 
vel  etiam  Delictum  intelligitur. 

In  this  case,  the  author  has  asserted  his  property  in 
the  copy,  from  the  first  moment.  Consent  to  leave  it 
open,  or  give  it  to  the  public,  whether  express  or  implied, 
is  a  fact :  it  is  not  pretended  here. 

But  the  defendant's  counsel  insist,  ^^  that  by  thic 
**  author's  sale  of  printed  books,  the  copy  necessarily 
^'  becomes  open;  in  like  manner  as  by  the  inventor^ 
*^  communicating  a  trade,  manufacture  or  mechanical 
^'  instrument,  the  art  becomes  free  to  all  who  have  learnt^ 
*^  from  such  communication,  to  exercise  it." 

The  resemblance  holds  only  in  this, — As  by  the  com* 
munication  of  an  invention  in  trade,  manufacture  or  ma- 
chines, men  are  taught  the  art  or  science^  they  have  a 
right  to  use  it ;  so  all  the  knowledge^  which  can  l)e  ac- 
quired from  the  cpntents  of  a  Book,  is  free  for  every  man^s 
use:  if  it  teaches  mathematics,  physic,  husbandry  ;  if  it 
teaches  to  write  in  verse  or  prose  ;  //*,  by  reading  an  epic 
poem,  a  man  learns  to  make  an  epic  poem  of  his  own ;  he 
is  f't  liberty. 

But  PRINTING  is  a  trade  or  manufacture.  The  types 
and  press  are  the  mechanical  instruments :  the  literary 
composition  is  as  the  material ;  which  always  is  property m 
The  book  conveys  knowledge,  instruction j  or  entertain^ 
ment :  but  multiplying  copies  in  print  is  a  quite  distinct 
thing  from  all  the  book  communicates.  And  there  is  np 
incongruity,  to  reserve  that  right ;  and  yet  convey  the 
free  use  of  all  the  hook  teaches. 

In  43  Eliz.  and  21  Jac.  1,  when  monopolies  were  the 
subject  of  much  discussion,  copies  of  literary  works  were 
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profecttd;  and  rtexrr  thou  gilt  to  be  like  a  trade^  manufaC'        1769. 
////r,  or  mti'hamcal  instrument. 

I  Jut  //'  the  copy  fieressarU^  becomes  cpert^  as  a  gift  to      millar 
the  puhiic^  by  the  prinlins^  and  publication ;  it  must  like-  v. 

>vise  be  so,  us  to  crDt£;«-copics  :  the  contrary/  of  which  is     taylor. 
now  seilhd. 

1  cnnnot  distinijuish  between  the  Kitfg^  and  an  author,     L  2332  J 
I  disclaim  any  idea  that  the  King  has  the  least  control 
over  the  press,  but  what  arises  from  his  property  in  his 
copt/, 

I  am  bound  by  the  opinion  of  the  Court  in  Baslett  v. 
Vniversiti/  of  Cambridgt^  \o  say  "  that  the  first  publica- 
''  tion  and  saled(K*s  wo/,  by  the  common  law,  necessariltj^ 
^'  and  in  ypiteof  (he  author^  make  his  copy  open  :  though 
*•  I  admit,  "  an  author's  consent  to  leave  it  open  tnaj/ 
*'  be  implied  from  circumstances.^^ 

It  remains,  to  consider  the  second  question,  upon  the  fJQnntion. 
8lh  of  Queen  Ann  ;  though  1  have  already,  in  part,  an- 
ticipated the  argument. 

Mr.  Murphf/  strongly  contended,  from  the  amendments 
in  the  committee  of  the  house  of  Commons,  and  from  the 
change  of  the  title^  "  that  the  Parliament  meant  to  tal:c 
^'  awaj/^  or  to  declare  there  was  no  property/  at  the  com* 
**  mon  /(iwy 

The  sense  and  meaning  of  an  Act  of  Parliament  must 
he  collected  from  what  it  says  when  passed  into  a  law ; 
and  not  from  the  history  of  clianges  it  underwent  in  the 
house  where  it  took  its  rise.  That  history  is  not  known 
to  the  other  house,  or  to  the  sovereign. 

Upon  \\\Q  face  of  this  act,  the  very  preamble  strongly 
implies  a  declaration  of  the  propertj/  at  the  common  law. 
For,  it  speaks  thus — "  whereas  of  late,"  (that  is,  since 
the  determination  of  the  licensing  act,)  "  the  liberty 
^'  taken  by  divers  persons,  of  printing,  re-printing,  and 
^'  publishing  books  without  the  consent  of  the  authors  or 
*'  proprietors,  to  their  very  great  detriment,  and  too 
"  often  to  the  ruin  of  them  and  their  families;"  for  pre- 
venting, therefore,  such  practices  for  the  future,  S^c. 

Now,  every  word,  almost,  in  this  preamble  is  empha- 
tical,  and  deserves  to  be  remarked  upon. 

When  the  legislature  speak  of  a  "  liberty  ialcenj*^  could 
they  mean  a  claim  foufided  on  any  right  .^  If  they  had, 
they  would  certainly  have  so  expressed  themselves  :  and' 
then,  probably,  the  preamble  would  have  run  thus — 
'^  whereas  booksellers  and  divers  other  persons  have  of 
**  late  claimed  the  right  of  printing  and  re-printing,  &c." 

Now  the  word  ^^  re  printing**  is  ato  observable. 
For,  if  the  first  printing  or  publication  was  a  gift  of  the 
work  to  the  publiC|  it  could  be  no  iiyurjf  to  re-print  a 


S3SS 


£a8ter  Term  9  Geo.  3.  B.  R. 


MILLAR 
V. 
TAYLOR. 


1769.  second  edition  without  connenU  But  without  consent  of 
zchom  f  The  ^<  author  or  proprietor/'  (in  the  durjunc- 
tive  :)  thereby  clearly  pointing?  out  what  mrt9  of  persons 
are  intitled  to  this  property  ;  the  original  author,  or  his 
amfpiefj  become  also  the  proprietor,  either  by  assign* 
ment  (in  case  of  a  private  person,)  or  by  grant  from  the 
crown. 

I  might,  without  straining  the  construction,  suppose 
that  by  the  words  "  too  often  to  the  ruin  of  them  and 
**  their /f/m?7/e5,"  the  parliament  might  allude  to  dispo* 
sitions  made  by  authors,  of  their  works,  at  their  deceasCi 
for  the  maintenance  and  benefit  of  their  families. 

But  I  choose  rather  to  go  to  the  first  words  of  the  enacts 
ing  clanse — ^^  for  preventing ^  therefore,  the  like  practices 
«  for  the  future." 

Did  the  parliament,  by  the  word  "  practicesy^  mean  \o 
describe  the  exercise  of  a  lcg(d  right  ?  (which  the  publi- 
cation of  books  would  be,  if  there  was  no  copy-right  ?)  or 
did  they  mean  to  point  out  acts  committed  in  fraud  and 
violation  of  private  rights;  which  this  act  was  niade  to 
preventy  and  which  are  properly  styled  practices  ? 

The  word  "  practices^^^  is  properly  applied  to  the  do- 
ing o(  illegal  acts  ;  but  is  improperly  ana  incongruously 
made  use  of  to  describe  the  exercise  of  right y  eithcf 
strictly  legal,  or  even  doubtful. 

The  preamble  is  infinitely  stronger  in  the  original  bill| 
as  it  was  brought  into  the  house,  and  referred  to  the  com* 
mittee. 

But  to  go  into  the  history  of  the  changes  the  bill  under* 
went  in  the  House  of  Commons — It  certainly  went  to  the 
committee,  as  a  bill  to  secure  the  undoubted  property  of 
copies  for  ever.  It  is  plain,  that  objections  arose  in  the 
committee,  to  the  generality  of  the  proposition  ;  which 
ended  in  securing  the  property  of  copies  for  a  term; 
without  prejudice  to  either  side  of  the  question  upon  the 
general  proposition  as  to  the  right. 

By  the  law  and  usage  of  parliament,  a  new  bill  cannot 
be  made  in  a  committee:  a  bill  to  secure  the  property  of 
authors  could  not  be  turned  into  a  bill  to  take  it  away» 
And  therefore  this  is  not  to  be  supposed,  though  there  had 
been  no  proviso  saving  their  rights. 

What  the  act  gives  with  a  sanction  of  penalties,  is  fot 
a  term  ;  and  the  words  '*  and  no  longer y*^  add  nothing  to 
the  sense ;  any  more  than  they  would  in  a  will,  if  a  testa* 
£  23S4  ]  tor  gave  for  years.  Yet,  probably,  these  words  occasioned 
the  express  proviso  being  afterwards  added ;  from  lh<S 
anxiety  of  the  University-members,  who  knew  the  Uni- 
versities had  many  copies.  The  tlnivefsity  ef  Oxf&ri 
hand  piiblithed  LcMrd  Clarendon^i  history  in  t^ee  Tolunety 
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Imt  about  five  years  before ;  and  had  the  property  of  the        lT69l 
copy. 

Great  stress  has  been  laid  by  the  coansel  for  the  defen- 
dant^ upon  the  change  of  the  titlcj  and  the  word  ^^  vest^ 
**  fwgf"  bein^  used  instead  of  the  word  **  securing.** 
.  The  restraining  of  the  provisioiis  of  the  bill  to  a  termy 
necessarily  occ^ioned  an  alteration  in  the  title.  '^  Se- 
'^  curing  for  a  term**  would  not  import  that  there  wa$  a 
common-law  right  beyond  the  term  :  and  ^^  vesting  for  a 
^^  term**  dons  not  import  that  there  is  no  common-law 
fight.  If  it  did)  the  title  is  but  once  read  ;  and^  if  there 
had  been  no  proviso,  could  not  controul  the  body  of  the 
act,  which  speaks  (in  the  preamble  to  the  second  8ection> 
of  the  property  intended  to  be  thereby  secured  to  the  pro* 
prietor.  But  the  proviso  saving  the  ancient  common-IaW 
right,  is  as  full  as  could  be  drawn — ^^  Provided,  that  no* 
^^  thing  in  this  Act  contained  shall  extend,  or  be  con* 
^*  strued  to  extend,  either  to  prejudice  or  con§rm  any 
*^  right  that  the  said  Universities  or  any  of  them,  or  any 
^^  person  or  persons  have,  or  claim  to  have,  to  the  printing 
^^  or  re-printing  any  book  or  copy  already  printed,  or 
^^  herea/ter  to  be  printed.'*  What  was  tire  right  to  be 
.saved,  either  as  to  books  already  printed,  or  much  more 
as  to  books  hereafter  to  be  printed,  but  the  common-law 
rieht  ? 

W*  IT  If  OUT  this  proviso,  it  mi^ht  fairly  have  been  ar* 

Sued,  that  there  is  nothing  in  this  act  which  can  preju* 
ice  the  property  of  authors  in  the  copy :  and  every  ad* 
judication  upon  the  act  since  it  has  passed,  is  an  autho* 
rity  that  there  never  was  an  idea  that  this  act  had  de* 
cided  against  the  property  of  authors  at  common  law. 

I  have  avoided  a  large  field  which  exercised  the  in^e* 
nuity  of  the  bar.  Metaphysical  reasoning  is  too  subtife  ; 
and  arguments  from  the  supposed  modes  of  acquiring  the 
property  of  acorns,  or  a  vacant  piece  of  ground  m  an 
imaginary  state  of  nature,  are  too  remote.  Besides,  the 
comfparison  does  not  hold  between  things  which  have  a 
ph  vsical  existence,  and  incorporeal  rights. 

It  is  certainlv  not  agreeable  to  natural  justice,  that  a 
stranger  shonla  reap  the  beneficial  pecuniary  produce  of 
another  man's  work.    Jure  Naturas  a^quum  esty  Neminem    [  2SS5  J 
cum  AUerius  Detrimento  ei  injuria  fieri  locupletiorem. 

It  is  wise  in  any  state,  to  encourage  letters,  and  the 
painful  researches  of  leanied  men.  The  easiest  and  most 
equal  way  of  doing  it,  is^^  by  shearing  to  them  the  pro- 
perty of  their  Own  works.  Nobody  contributes,  who  is 
not  willite;  and  though  a  good  book  may  be  run  down, 
and  a  badone  cjied  up,  for  a  time ;  yet  sooner  or  later^ 

Vol.  17,  2C  %^ 
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J7C9.       iliCi  reward  will  be  in  proportion  to  the  merit  of  (he 

Morl^. 
ifir^LAR        A  writer's  fame  will  not  be  the  less,  thai  he  has  bread^ 
V*  without  being  niKlor  the  necessity  of  prostituting  his  pen 

TAYLOU.     to  flattery  or  party,  to  get  it# 

lie  whoen«^ajrrsin  a  laboTiouswork,(sach,  for  instance, 
as  Johnsou\H  Dictionary^)  which  may  employ  his  whole 
life,  will  do  it  with  more  spirit,  if,  besides  iiis  own  glor/,' 
he  thinks  it  may  be  a  provision  for  his  family. 

i  never  heard  any  inconvenience  objeclwl  to  literarj^ 

pro[x'rty,  but  that  of  mhanciffg  the  price  of  books.     This 

judgment  will  twi  be  a  precedent  in  favour  of  a  proprietor 

V  i-^G.  3.       ^^^  ^^  found  by  a  jury  to  have  enhanced  the  price.     An 

c.ooi       *       owner  may  find  it  worth  while  to  give  more  correct  and 

more  beautiful  editions  ;  which  is  an  advantage  to  litera- 
ture :  but  his  interest  will  prevent  the  price  from  being 
niireAsonable.  A  small  profit,  in  a  speedy  and  numerous 
sale,  is  much  larger  gain,  than  a  great  profit  upon  each 
book  in  ii  slow  sale  of  a  less  nuntber. 

Upon  these  reasons:,  I  am  of  opinion,  That  there  is  a 
common^law  riglU  of  an  author  to  his  copy  ;  that  it  i»  not 
taken  away  by  the  act  of  the  8th  of  Queen  Ann*,  ami  that 
judgment  ought  to  bo  for  the  plaintiff. 

Mr.  Justice  Astox — This  case  has  been  so  oflen,  s€F 
fully,  and  so  ably  argued  ;  the  (!itations  from  history,  de- 
crees^ ordinances,  statutes  and  precedents  in  }yestminster» 
II all ^  have  been  stated  so  ace  urately  in  point  of  tiine  and 
substance;  and  the  whole  ar<ruments  have  been  gone  into 
so  largely  by  my  brother  \Villes  ;  that  I  shall  content 
myself  ^ith  alluding  to.lliem,  as  now  fully  and  precisely 
known,  without  stating  any  of  them  over  again  (atlarge)^ 
whicii  I  shall  have  occasion  \o  lake  notice  of. 

The  gi'cat  question  in  this   cause  is  a  general  one: 
^^  how  the  common  /azt;  stands,  independent  of  the  Statute 
[  2336  ]     "  of  8  Anrr.  in  res|)ect  to  an  author^s  sole  right  to  the 
"  copy  of  his  literary  productions." 

The  material  tacts  to  introduce  that  question,  found  by 
the  special  verdict,  are — That  the  book  intituled  "  The 
\'  Seasons,"  was  an  original  composition  by  James 
Thomson;  that  it  wfts  printed  and publislud  by  him  for 
his  own  uspy  as  the  pmprittor  thereof  at  several  times, 
from  the  beginning  of  the  year  17!27,  to  the  end  of  the 
year  ITi^f) ;  and  was  never  before  printed  elsewhere. 

That  the  plaintifl*,  in  17:^9,  purchased  this  work  of  the 
original  author  and  ])roprietor  for  a  xaluable  consideration  \ 
that  the  plaintiff  has  from  that  time  printed  and  sold  this 
work  C7$  his  propertu  ,  and  has  ever  had  a  s^ifficient  num* 
ber  oi  the  said  work /or  salcy  at  a  reasonable  price. 
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That  the  defendant,  without  the  plaintiff^s  licence  or 
fonse/ity  lias  published  and  sold  several  copies  of  this 
work,  which  wrrc printed  without  the  plaintiflf's  consent. 
So,  taking  it  affirmatively  and  nes^atively,  it  is  expressly 
found  ^^  {\\i\\  it  was  printed  without  his  consent ^  ^^and  it  is 
*'  not  fon)»d"  Unit  it  vf  ^s  ever  made  common^  or  given  to  the 
^*  public,^*  Therefore  there  is  no  room  for  impfj^ng  a 
consent,  by  any  arguments  whatsoever. 

liy  this  verdict,  thon,  the  original  property  in  this 
work,  ?im\  puhlicaiion  of  it  by  the  author ;  his  transferring 
it  to  the  plaintiff;  the  identity  of  Uie  work,  and  of  the 
copy,  (wiiich  expressly  makes  use  of  the  name  of  the 
author,  and  purports  to  be  his  work  ;)  and  its  continuing 
in  the  author  and  the  plaintiff  respective! v,  uninterrupt- 
ed, down  to  the  defendant's  invasion  of  that  property,  is 
found. 

The  questions  therefore  arc (1st,)  "Whether  an 

^*  author^s  property  in  his  own  literary  composition  is 
"  such  as  will  intitle  him,  at  common  laWj  to  the  sole 
"  right  of  multiplying  the  copies  of  it :"  or  (2dly,)8up* 
posing  he  has  a  property  in  the  original  composition, 
*'  whether  the  copy^right^  by  his  own  publication  of  the 
^'  work,  is  necessarily  given  away^  and  his  consent  to 
**  such  gift  implied  by  operation  of  law,  manifestly 
*^  against  his  will,  arid  contrary  to  the  ^finding  oj  the 
^^  jifry;^^  or  (StUy,)  "taken  away  from  him,  or  re- 
**  strained,  by  the  Statute  of  Queen  AnnJ*^ 

It  has  been  ingeniously,  metaphysically  and  subtilly 
argued  on  the  part  of  the  defendant,  "  that  there  is  a 
'*  want  of  property  in  the  thing  itself^  wherein  the 
"  plaintiff  supposes  himself  to  be  injured ;  and  conse^ 
"  quently,  if  there  is  no  property  or  rights  there  is  no 
"  injury  or  privation  of  rieht.^* 

The  plaintiff's  supposed  property  has  been  treated  as 
quite  ideal  and  imngimrry ;  not  reducible  to  the  compre- 
hension  of  man^s  understanding;  not  an  object  of  law,  nor 
capable  of  protection.  ^ 

As  all  the  objections  to  this  property  or  right  being 
alloxoed  or  protected  by  the  common  law,  rest  entirely  upon 
arguments  which  endeavour  to  shew  ^'  that  such  allow- 
"  ance  or  protection  is  eontrary  to  right  reason  and  natural 
^^principles,^^  the  only  grounds  of  common  law  originally 
applicable  to  this  question ; — I  think  fit  (however  ab- 
stract they  may  seem)  to  consider  certain  great  truths 
and  sound  propositions ;  which  we,  as  rational  beings ; 
we,  to  whom  reason  is  the  great  law  of  our  nature;  are 
laid  under  the  obligation  of  being  governed  by ;  and 
which  are  most  ably  illustrated  by  the  learned  author 
of  the  religion  of  nature* delineated';  that  is  to  say — 

^^  That  moral  good  and  evil  are  coincident  with  right 
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^^  and  wrong  :'^  for,  tlmt  can  not  be  good,  ^hicfi  h 
wrong;  nor  that  evil,  which  is  right*.  ^^  That  right 
^^  reason  is  the  great  law  of  nature  ;  by  which,  our  Act* 
'^  are  tobeadjmis^ed  ;  anc)  according  to  their  conformity 
^^  to  thii^,  or  deflection  front  it,  arc  to  be  called  Utwfm^ 
"  or  unlaw ftd ;  good,  or  bad.  +*'  "  That  whatever  wiH 
^^  bear  to  be  tried  by  that  reason,  is  fig^ «  <^>kI  that 

which  is  condemned  by  it,  is  wrong  X*^*    ^^  That  tof  act 

according  tf>  right  reason^  and  to  act  according  to. 
^^  truih^  arc  in  effect  the  same  thing  §." 

Tiien  (speaking  of  truths  respecting  mankind  in  gene* 
ral,  antecedent  to  all  human  law|| — )  ^''that  man  being 
^^  capable  of  distinct  properties  in  things  which  be  only, 
^^  of  all  mankind,  can  call /m;"  he  says — 

^'  The  labour  of  B  cannot  be  tlie  labour  of  C  ;  because 
^'  it  is  the  application  of  the  organs  and  powers  of  H,  noi 
^^  of  C,  to  the  effecting  of  something :  and  therefore  the 
^^  labour  is  as  much  li's  as  the  limbs  and  faculties  made 

use  of  are  Ai$/' 

Again  the  effect  or  produce  of  the  labour  of   £  it 

not  the  effect  of  the  labour  of  C :  and  therefore  this 

effect  or  produce  is  B*Sy  not  Cs.  It  is  fts  much  B\ 
^^  as  the  labour  was  his,  ik»^  Cs;  because,  what  the 
^'  labour  of  B  causes  or  produces,  B  produces  by  his 
^^  labour  ;  or  it  is  the  product  of  his  lubour.  Theiefore 
^'  it  is  his;  not  Cs,  or  any  other's.  And  if  (7  shonltf 
^^  pretend  to  any  properly  in  tliat,  which  B  o»/y  can  truly 
^^  call  Ats,  lie  woukl  act  contrary  to  truthi.^ 

^^  That  to  deprive  a  man  of  the  fruit  of  his  own  cares 
^^  and  sweat ;  and  to  enter  upon  it,"  (he  is  here  speaking 
of  the  cultivatioo  o(  lands j)  ^^  as  if  it  was  the  effect  of 
*^  the  i/f^rtii/er'5  pains  and  travel ;  is  a  most  manifest  via* 
"  lalion  of  truth :  it  is  asserting^  in  fact,  that  to  be  Bis» 
"  tphich  hannot  be  his**." 

There  />,  then,  such  a  thing  as  property^  founded  in 
nature  and  truth  ;  or,  there  are  things,  which  one  man 
otily  can,  consistently  with  natnre  and  truth  call  his  ft  » 
as  proposition  2,  8,  9,  demonstrate. 

And  those  things,  wbich  on/y  one  man  can  truly  and 
properly  call  hisj  must  remain  his,  till  he  agrees  to  pari 
with  them  by  compact  or  donation  :  because  no  man  dan 
deprive  bim  of  them  without  his  approbation  ;  but  tlie 
depriver  must  use  than  as  his^  when  they  are  not  Ais,  in 
contradiction  to  truth.  For  ^^  to  have  the  property^  of 
any  thing,  and  '^  to  have  the  sole  right  of  using  and 
^^  disposing  of  it,"  aiethe  same  thing  :  they  areequipol- 
knt  expressions  j[|. 

Property,  without  the  use^  is  an  empty  sound.  He  wha 
uses  or  disposes  of  atoy  thing,  Uoes  by  that  declare  it  to 
be  his ;  because  this  ia  alt  tut  he  whole  it  really  is^  can 
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for  he  uses  what  is  his  ottnfor  the  time  aUoiocd ;  and  his 
doing  so  is  only  in  one  of  those  xeaj/Sy  in  which  thai  true       uiUsAW 
prnprietarf/ Ahposcs  of  it*.  v. 

From  iliic  great  theort/ of  property :  it  is  (o  be  col-     TATI/OK. 
Jected—  •Piuisr. 

That  a  man  may  have  property  in  his  body^  life^famej 
lahoursy  and  the  like;  and,  in  short,  in  any  \ii\ng  that 
can  bd  called  A/vf.  That  it  is  incompatible  with  the  tPa.  i5r. 
peace  and  happiness  of  mankindj  to  violate  ot  disturb^  by  P">P*^^' 
force  or  frauds  his  possession,  wsc.  or  disposal  of  those 
righfs;  as  weil  lis  it  is  against  the  principles  of  rf/i^o^, 
justice  and  truth.  That  it  is  what  every  man  would  think 
unreasonable  in  his  own  case.  That  ?l partial  disposition^ 
by  the  true  proprietor,  of  a  thing  fbat  U  bis,  is  not  to  be 
carried  beyond  the  intent  and  measure  of  th^  proprietor's 
assent  and  approbation  in  that  behalf;  whether  it  be  the 
case  of  borrowings  hiring^  or  a  compact  of  aw  other 
)$brt :  of  which  I  shall  take  further  notice^  when  i  speak 
o(  publication  %.  t  ??•*•  2^*» 

I  shall  in  the  next  place  observe^  that  the  written  de- 
finitions of  property,  which  have  been  taken  notice  of 
ut  the  bar,  are,  in  my  opinion,  very  inadequate  to  the 
objects  of  property  at  this  day.  Tliey  are  ada[>ted,  by  r  2359  I 
'the  writers,  to  things  in  a  primitive  (not  to  say  imaginary)  .  *- 
slate  ;  when  all  things  were  in  common  ;  when  that  com* 
mon  right  was  to  be  devested  by  some  act  to  render  the 
thing  privately  and  exclusively  a  maa's  own,  which, 
before  that  act  so  done  to  separate  and  distinguish  it,  was 
as  much  another* s. 

These  definitions  too,  when  examined,  will  be  fouQ<} 
principality  to  npply  to  the  necessaries  of  lifcy  and  the 
grosser  objects  of  dominion^  which  the  immediate  natural 
occasions  of  men  called  for :  and  for  th(^  reason^  the 
proporfy,  so  acquired  by  occupancy,  was  required  to  be 
jail  object  useful  to  men^  and  capable  of  being /o^^en^e/ 
on  §.  Knougli  was  to  be  left  for  others.  As  much  as  any  §  Vnfeadorf, 
one  could  use  to  an  advantage  of  life  before  ii  spoiledy  s6  !->*>.  ^-c-i*  J  •• 
iiiuch  he  could  fix  a  property  in  :    what^v<^r  was  beyond 


"  humano  generi  indivisim  contulity  hinc  factum^  quod 
^^  quisque  hominum  ad  suos  usus  arripere  poasety  quod 
*'  vcl/et ;  e/ qua;  consumi  poterant,  consumjore" 

'Tis  evident,  surely,  that  these  definitions  give  a  sort 
of  property  little  superior  to  the  legal  idea  ol  a  beast- 
common,— the  bit  of  mouth  snatched,  or  t^keA  foy  iKC^f* 
iflry  consumption  to  support  life. 

9  c  ? 


2m 
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Thus  great  men,  ruminating  back  to  tbe  origin  of 
things,  lose  sight  of  tbe  present  state  of  tbe  world ;  and 
end  their  inquiries  at  that  point  where  they  should  begin 
our  improvements. 

But  distinct  properties^  says  Pufendorf^^  were  not 
Mettled  at  the  same  time,  nor  by  one  single  act,  but  by 
successive  degrees  ;  nor  in  all  places  alike  :  but  property 
was  graduauy  introduced,  according  as  eithi;r  the  con- 
dition of  things,  the  number  and  genius  of  men  re- 
quired;  or  as  it  appeared  requisite  to  Ihc  common 
peace. 

Since  those  supposed  times,  therefore,  of  universal 
communion,  the  objects  of  property  have  been  mucU  en^ 
largedy  by  discovery,  invention,  and  arts. 

The  mode  of  ohtauring  property  by  occupancy  has 
been  abridged;  and  the  precept  ^^ of  abstaming  fro^ni 
**  what  is  another's**  enforced  by  laws. 

Tub  Rules  attending  property  must  heep  pace  with 
its  increase  and  improvement,  and  must  be  adapted  U> 
every  case. 

A  DISTINGUISHABLE  existence  in  the  thing  claimed  as 
property;  an  actual  Value  in  that  thing  to  the  true 
ovmer ;  are  its  essentials  ;  and  not  less  evident  in  the  pre- 
sent case,  than  in  the  immediate  object  of  those  defi- 
nitions. 

And  there  is  a  material  difference  in  favour  of  this 
sort  of  property,  from  that  gamed  by  ocatpancj/  ;  whicb\ 
before  was  common,  and  not  yours ;  but  was  to  be  ren- 
dered so  by  some  act  of  your  own.  For,  this  is  origin 
nally  the  author'* s :  and,  therefore,  unless  clearly  ren- 
dered common  by  his  own  act  and  full  consent,  it  ought 
still  to  remain  his. 

The  Utility  of  the  thing  to  roan,  required  by  the 
definition  +  to  make  it  an  object  of  property,  has  been 
long  exploded;  as  appears  from  Barbei/vace\  note  upon 
thb  ycrj  passage ;  where  it  is  held  an  unnecessary  and 
superfluous  condition. 

Tamgs  o(  fanci/j  pleasure  or  convenience  QTC  as  much 
objects  of  property  ;  and  so  considered  by  the  common 
law ;  monkeysy  parrots^  or  the  like  ;  in  short  any  thing 
merchandizaljle  and  valaahle.  12  //.  8.  3.  a.  h.  ^r. 
Bro.  Ahr.  Tit.  "  property,*'  pL  44.  Comyns  Discesi. 
lVol.pa.602.        1     I'     ^'    i'  J 

The  best  rule,  both  of  reason  and  justice,  seems  to  be, 
*^  to  assign  to  every  thing  c^rpai/e  of  ownership,  a  legal 
*^  and  determinate  owner. ^* 

For,  the  capacity  to  fasten  on,  as  a  thing  of  a  corpo^ 
real  nature,  being  a  requisite  in  every  object  of  property y 
plainly  partakes  of  the  narrow  and  confined  sense  in  which 
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property  has  been  defined  by  authors  io  the  origittal  state        1769. 
of  things,     jj  capacitit/ TO   b£   distinguished  answers 
every   end  of  reason  and  certainti/  ;    which  is  the  great       millah 
favourite  of  the  law,  and  is  all  that  wisdom  requires  to  v. 

secure   their  possessions  and  profits  to  men,  and  to  pre«     taylor. 
serve  the  peace.  .  ' 

It  is  settled  and  admitted  *,  and  Ls  not  now  controvert-  •  Pop«r.  Cnrf. 
^'  ed  but  that  literary  compositions  in  their  origincd  stale ^  Webb*;  Rose. 
*^  2inA  ihQ  incorporeal  light  of  the  puh/ication  of  them  ^on^W^ks. 
**  are  the  private  and  exclusive  Phopkkty  of  tlie  author,  Forrester  v. ' 
\'  and   that  they   mau  ever  be  retaiui^d  so  ;  and  that  if  Waller,  D.  of 
**  they  are  ravished  Irom  him  A^/ore  publication, /rorer  Si^^ll!^'^ ''' 
**  or  trespass  lies. 

.   I  should  be  glad  to  know,  then,  in  such  a  case  where     r  234 1  1 
the  property  is  admitted,  "  how  the  damages  ought  to 

be  estimated  "  by  a  jury  ?" Should  they  confine  their 

consideration  io  the  value  of  the  in/:  and  papers — Cerr 
tainly  not :  it  would  be  most  reasonable,  to  consider  the 
known  character  and  ability  of  the  author,  and  the  value 
which  his  work  (so  taken  from  him)  would  produce  by 
the  publication  and  sale.  And  yet^  what  could  that  va^ 
lue  be,  if  it  was  true,  that  the  instant  an  author  published 
his  works,  they  were  to  be  considered  by  the  law  as  given 
to  the  public;  and  that  his  private  property  in  them  no 
longer  existed^ 

The  present  claim  is  founded  upon  the  original  right 
to  this  work,  as  being  the  menial  labour  of  the  author; 
and  that  the  effect  and  produce  of  the  labour  is  his.  It  is 
a  personal^  incorporeal  projKjrty,  saleable  and  profitable ; 
it  has  indicia  certa:  for,  though  the  sentiments  and  doc- 
trine may  be  called  idcfil^  yvi  when  the  same  arc  commu- 
nicated to  tlie  sight  and  undersUindingofevery  man,  by 
the  medium  oi'piiniing^  the  work  becomes  a  distinguish- 
able subjt'ct  of  property,  and  not  totallj/  destitute  of  cor* 
poreal  qualities. 

Now,  without  publication,  'tis  useless  to  the  owner  ; 
because  \\\\\\o\x\ profit :  and  property,  without  the  power 
of  use  and  disposal^  is  an  empty  sound.*     In  that  state,  L^*"**' ^^ 
'tis  lost  to  the  society,  in  poinl  of  improvement;  as  well 
as  to  the  author,  in  point  of  interest. 

Publication  therefore  is  the  necessary  act,  and  only 
fneans,  to  render  this  confessed  property  useful  to  man" 
kind^  and  profitable  to  the  oipner;  in  thisj  they  arc  juintlj/ 
concerned. 

Now,  to  construe  this  only  and  necessary  act  to. make 
the  work  useful  and  profitabh*,  to  be  '^  destructive^  at 
*'  once,  of  the  author's  confessed  original  property,  against 
"  hi^. express  willy^^  .§eems  to  be  quite  h^rsh  and  unrea* 
Bouable  :  nor  is  ii  at  all  warranted  by  the  arguments  de« 

gC4 
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1769.        rired  from  those  authors  *  wbo  advance  ^'  that,  bj  the 
^^  law  of  nature,  properij/  endty  when  corporeal  possession 
iilLLAE     «  ceases*' 

V.  For  Barbeyrar^  'in  his  notes  on  Pafendorfj^  clearljr 

TATI.OB.  shews  that  the  ricrht  acquired  from  taking  possession  doea 
•  Bynkcr-  not  cease  when  there  is  no  possession  ;  that  perpetyaf  poi« 
iko«l(«  te«  session  is  itnpossiUe  ;  that  the  abore  hypothesis  woald 
t  lib.  4.  c.  i.  reduce  property  to  nothing  ;  that  the  consent  of  the  pro* 
Nat. t*  prieior  to  that  renunciation  ought  to  appear:  /or,  as  pos* 

session  is  nothing  else  but  an  irtdi^utable  mark  of  the  mil 

C95tiA  1  ^^  retain  what  a  man  has  seised ;  so,  to  authorize  us  to 
^^  -I  look  a|xm  a  thing  as  abandoned  bjf  him  to  whom  U  he* 
longed  J  because  he  is  not  in  possession,  we  ought  to  have 
some  other  reasons  to  believe  he  has  renounced  his  perso* 
sal  right  to  it. 

Wheiefore,  says  he,  though  we  may  presumit  this,  ui 
vespect  to  those  things  which  remain  t^uch  as  nature  has 
produced  them ;  yet,  as  for  other  things  which  are  the 
fruits  of  human  industryf^  and  which  are  done  with  great 
labour  and  contrivance  usually, — it  cannot  be  doubted  bui 
svery  one  zoould  preserve  his  right  to  them,  till  he  makes 
an  open  renunciation. 

Now  there  is  no  open  renunciation  of  the  property  in 
the  present  case;  but  a  constructive  one  only,  barely 
{rom  publication.  ^^  Renunciation,  or  not,*'  isa/oef. 
]t  is  not  found;  and  ought  not  to  be  presumed.  But  the 
contrary  is  found  :  'tis  found  here  '>  that  it  is  (gainst  hio 
^^  express  uilU^ 

But  it  was  said  at  the  bar,  ^^  if  a  man  buys  a  book,  it 
<^  is  his  oap/i." 

What!  is  there  no  difference  betwixt  selling  ihepRO- 
PBRTY  in  the  loork^  and  only  one  of  the  copies  f  To  say, 
^^  seJling  the  book  conveys  all  the  right,*'  begs  the  ques-^ 
tion.  For,  if  the  laa>  protect  the  book,  the  $ale  does  noi 
convey  away  the  right,  from  the  nature  of  the  things  any 
more  than  the  sale  conveys  it  where  the  statute  protects 
the  book. 

The  proprietor's  consent  is  not  to  be  carried  bejfondhxfi 
manifest  intent.  Wouhl  not  such  a  construction  ej^tend 
the  partial  disposition  of  the  true  owner  bej/ond  his  plain 
intent <ind  meaning  ^  Which,  from  the  principles  I  have 
before  laid  down,  is  no  more  to  be  done  in  this  compact, 
i  V.  ante,  pa.  than  in  the  case  of  borrowing  or  hiring.ji, 
2338.  Can  it  be  conceived,  that  in  purchasing  a  literarv  com- 

position at  a  shop,  the  purchaser  ever  thought  he  bought 
ihe  right  to  be  the  printer  and  seller  of  that  specific 
work  ?  The  improvementj  knowkdscy  or  amusement j 
whicli:  he  can  derive  from  the  pevrormance^  is  all  his 
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^nm :  but  the  right  to  the  work,  the  eopy^gki  remaiiii 
in  him  whose  industry  composed  it. 

The  buyer  might  as  truly  claim  the  merii  of  the  compo* 
dlion^  by  his  purchase,  (in  m^  opinion,)  as  the  r%ht  of 
$nultipli/ing  the  copies  and  reaping  the  profits. 

The  invasion  of  this  sort  of  property  is  as  much  against 
everu  man's  sense  of  it,  as  it  is  against  natural  reason  and 
moral  rectitude.  It  is  against  the  conviction  of  every 
man's  own  breast,  who  attempts  it.  He  hwwsity  not  to 
be  his  own^  he  knowsy  he  injures  another :  andhedoei 
not  do  it  for  the  sake  of  the  public,  but  mtddfde  et  animo 
lucrasfdi. 

The  artificial  reasonings  drawn  from  refined  melapby* 
(ical  speculation,  is  all  on  that  side  of  the  question.  It 
is  arguinff  by  analogy ^  only^  to  things  of  a  different  no* 
iure^-^^  that  it  is  ito(  tangible:**  and  the  like. 

The  law  of  nature  md  truth j  and  the  light  ofreasoHy 
•ttd  the  common  sense  of  mankind,  is  on  the  other  side : 
Ibr^  Jus  Naturas  proprU  est  dictamen  rectos  rationis^  quo 
teinuis  quid  turpe^  quod  honestum^  quid  faciendum  j  quid 
fueiendum  sit. 

If  the  above  principles  and  reasoning  are  just,  why 
should  the  common  law  be  deemed  so  narrow  and  illibe* 
fal,  as  not  to  recognize  and  receive  under  its  protection 
H  property  so  circumstanced  as  the  present  ? 

The  common  law,  now  so  callea,  is  founded  on  the 
law  of  nature  and  reason.  Its  grounds^  maxims  and  prin* 
ciples  are  derived  from  many  different  fountains^  (says 
Judge  DoDDBEiDGB,*  iu  his  English  Laawer;)  from 
liatural  and  moral  philosophy,  from  the  civU  and  canon 
|aw,  from  logic,  from  the  use,  custom  and  conversaftion 
Hmoni^  men,  collected  out  of  the  general  disposition,  na« 
lure  and  condition  of  human  kind.  >•'* 

•  He  states  the  several  maxims  and  grounds,  under  the 
particular  heads,  from  whence  they  are  derived :  and  he 
places  under  the  head  of  moral  philosophy  a  maxim  of 
the  common  law,  as  borrowed  from  thence — quod  tibi 
fieri  non  vis^  alleri  nefeceris. 

;  <^  That  what  is  now  called  the  common  law  of  England 
^^  was  made  up  of  a  variety  of  different  laws,  enacted  by 
^^  the  several  SaxonKings  reignine  over  distinct  parts 
^^  of  the  kingdom ;  wfaicn  several  laws,  affecting  then 
^  only  parts  of  the  English  nation,  were  reduced  into  one 
^^  bodu  and  extended  equally  to  the  whole  nation  by  Kii^ 
**  Alfred;'*^  appears  frpm  Fortescfse^s  preface  ;t  and  th^t 
it  is  therefore  properly  caUed  the  common  law  of  Eng^ 
land;  because  it  was  wof^  ^^  Ut  iq  jus  commune  totiui 
*^  eentis  transiret.*' 

itui  it  had  an  anci€nt€r  original  Xbaxk  Edward  the  Con* 


1761>. 

MILLAR 
V. 
TAVLOR. 


j[iS43] 


Itfl.  Doctor 
and  Stodcot 
pfMin  oTowt 
the  Mine.  p.  6, 
14,61.  Pa.  161. 


tP.^I, 


3344 


Easter  Term  9  Geo.  3.  B.  R. 


1769. 

VILLA a 

V. 

TAYLOR. 

[  2344  J 


•  Bracton, 
Lib.  I.e.  d. 

t  Jmtinian, 
iMt  1.  I,  S. 


fvssor;  and  was  at  first  called  the  folcrifrki  or  peopVs 
right ;  (for  it  is  plain  it  could  not  be  culled  the  common 
law  in  Edward  the  confessor's  time,  for  then  the  v  spoke 
Sttxon:  nor  in  t^ViUiam  the  conqueror^s  time,  tor  then 
they  spoke  French:)  but  it  received  this  name,  when  the 
language  came  to  be  altered.  And  Lord  Coke  ( 1  Inst.  142.) 
'  snjrs  ^^  the  common  law  is  sometimes  called  ^'  righty 
^^  common  rights  common  jusiice.'^  Which  obsenrat|ons 
I  make  upon  its  general  name^  to  fr(*e  it  from  anj  impu- 
tation of  there  being  any  tiling  restrictive  of  its  efficacy 
in  the  name  itself;  or  that  it  is  not  equally  compreben- 
5i\x'of,and  ro-extensive  with  these  principles  and  grounds 
from  which  it  is  derived. 

The  COMMON  law^  so  founded  and  named,  is  unhcrsaUjf 
comprehensive — Jubens  honest  a;  prohibens  contraria:^ 
its  precepts  are,  in  respect  to  mankind,— Aoi^es/^  vivere; 
alterum  non  loodere;  "  Suum  cuique  hibuere.^^f 

In  respect  to  the  several  species  of  property  ;  thoogh 
the  rules  touching  them  must  ever  have  been  the  same^ 
yet  the  objects  of  it  were  not  all  at  once  known  to  the 
common  law,  or  to  the  world  :  and  many  have  been  dis* 
putedj  as  not  being  objects  of  property  at  common  law, 
which  yet  are  nozj  established  io  be  such ;  as,  gunpowder, 
Sfc.  Sfc.  Sfc. 

In  the  ycar-lx>ok  of  12  //.  8./.  3.  a.  6.  great  dispute 
was  made,  (upon  the  J  outing  of  property/  looj)  **  whether 
''  an  action  would  lie  for  takiji<r  away  a  blood^hound.'^^ 
The  arguments  used  against  it  were  such  as  have,  amongst 
others,  been  used  upon  the  present  occasion  ;  viz.  That 
it  was  of  no  xaluc  nor  profit ;  but  for  pleasure.  That 
felony  could  not  be  committed  of  it ;  consequently,  irol 
trespass.  That  when  the  dog  was  out  of  the  party's 
possession^  he  ceased  to  have  any  property  in  him.  That 
a  dog  was  not  titkeabic  ;  would  not  pass  by  a  grant  of 
omnia  bona.  That  rrplerin  or  detinue  A\ould  not  lie  of  ^ 
dog. 

• 

N,  B.  See  some  of  these  arguments,  (which  I  have 
put  all  together,  for  conv(*nience,)  in  the  subst* 
quent  cases  in  Cro,  Eliz.  and  Owen, 


But 
"  that  the 


iq)on  zrJifit  principles  did  the  Court  determine 

the  action  lay  ?"     I'pon  these — "  that  where  any 

"  wrong  or  damage  is  done  to  a  man,  the  law  gives  him  a 

"  rcmedt/.     That  if  it  was  only  a  thing  for  pleasure,  yet 

t  Property       «<  it  was  sufficient ;  as  a  popinjai/^X  which  sings  and  re- 

prei^rved  even  u  freshes  my  spirits.    That  it  was  not  lawful^  to  take  Jiim 

ma  thing  M        ^..  .     .     •'     ^  ,         #-     •  Jj*/*      •    ^     • 

trifling,  against  nuj  zcul — hoc  facias  alteriy  quod  tibi  vis  Jteri-^ 

'*  aiid  that  though  it  be  not  felony,  yet  trespass  well  lies : 
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*^  for,  if  a  maa  cut  my  trees,  and  take  them  ;  'tis  Ircf*       "17G9. 
•^  pass^  though  not  felonj'." 

Brooke,  in  his  Abr.  of  this  case,  (Tit.  "  property,"  pL    .  millar 
4J.)  says,  "  the  reason  why  this  property  was  not  liable  v. 

**  to  the  other  remedies,  or  charges,  or  modes  of  convey-  .taylor. 
^^  ance  there  mentioned,  is,  because  it  was  a  properly  not  r  2345  "j 
^*  properh  known  i  and  yet  trespass  would  lie." 

From  this  case,  it  is  clear  to  me,  that  though  the  above 
wa«i  such  a  species  of  property  then  not  properly  known 
to,  or  at  least  not  established  hij  precedent  at  the  common 
law  ;  yet  that  the  noxeltj/  of  the  question  did  not  bar  it 
of  the  cqmmon*laxo  remedjj  and  protection.  That  it  was 
suificient,  that  it  was  a  distingC^shable  property ;  that 
it  had  a  deteraiinate  owner.  That  its  bemg  a  matter 
of  pleasure  or  profit,  to  the  owner,  made  no  difference^ 
That  it  was  not  necessary,  that  every  species  of  property 
should  be  liable  to  all  the  same  circumstances,  incidents 
or  remedies.  That  the  person  invading  it,  had  nothing 
to  do  with  it.  And  that  he  erred  against  the  rnle$  q{  mo" 
rality  and  justice,  in  disturbing  another^ s  possession  pr 
pleasure. 

One  would  have  thought,  after  this  cast*,  that  question 
would  have  rested.  But  in  31  Eliz.  Owen  93.  Cro. 
Eliz,  125.  Ireland  v.  Higgins,  it  came  on  again,  in  an 
action  for  a  greyhound;  wherein,  upon  a  demurrer  to 
the  declaration,  it  was  argued  for  the  defendant,  ^Hhat 
^^  there  was  no  consideration  to  maintain  ilie  assumpsit : 
**  for  that  the  plaintiff  was  out  of  possession  of  the  dog; 
**  and  being  ferce  nalurm,  he  had  lost  his  interest  in  it,  -and 
^^  had  no  remedy  for  it^  But  the  action  was  held  main- 
tainable ;  thougfi  the  like  arguments  were  used  as  in  thj& 
year-book. 

The  COMMON  law  hexng  founded  on  ^\xc\\  principles  as 
have  been  laid  down,  and  which  are  avowed  by  the  above 
authorities ;  the  remedy  by  action  upon  the  case  is  suited 
to  every  wrong  and  grievance  that  tlie  subject  may  suffer 
from  a  special  invasion  of  his  right :  for  this  sort  of  action 
varies,  says  Lord  Coke,*  according  to  the  variety  pf  the  ^  8  Co.48.  (. 
case. 

That  the  invasion  of  the  plaintiff  ^s  property  in  the  pre- 
sent case  is  the  proper  subject  of  such  an  action ;  tha^  it 
may  b<^  maintained  at  common  law,  without  contradicting 
any  maxim  of  its  own,  any  statute  of  the  realm,  or  any 
principle  of  natural  justice ;  and  that  it  may  well  undergo 
a  constitutional  mode  of  trial  by  jury,  so  as  to  answer 
every  end  of  certainty  and  justice  ;  seems  to  me  without 
any  solid  objection  :  for,  I  confess,  I  do  not  know,  nor 
ton  I  comprehend  any  property  more  emphatically  a  man's 
own,  nay,  more  incqpable  of  being  mistaken^  thaii  his  lUe'- 
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1769.      rary  zporh.^    And  if  an  author  has  really  and  openljr 

abandoned  them,  thai  mi^ht  be  found;  or  the  plaintilToii 

MILL4R    such  proof  would /at/  in  his  action.     And  there  inay  be 

V  many  circumHanees  properly  inquirabir  in  an  acihn  of 

TAYLOR,     this  sort;  viz.  <<  if  the  coooposif  ion  be  gi-oem  to  the  public* 

£*7Duni.6f4.]  f^  made  common^  abandoned;"  ^^  if  publiistied  witkoul  A 

"  name;**  "  {(not  ciaimed;**  "  \f  allowed  to  be  pirated, 
[  8346  J  ^^  without  object  mi* — all  this  is  evidence  to  the  jury  of 
the  gift  to  the  public;  and  not  {\i  all  abovc^  the  compre- 
hension of  a  common  juryman;  nor  so  ideal,  but  tbid 
full  and  satisfactory  evidence  may  be  given  of  the  sobr 
stantial  work  or  composition,  and  of  its  original  or  deri* 
vate  ownership.  So,  an  author  being  unknotsm^  or  bmg 
since  dead;  no  assignment  of  the  property  ;  none^  or  wn- 
known  rcpt^sentatives ;  the  edition  long  descried^  ftc.  ;• 
are  all  circumstances  that  may  be  brought  into  piroqf. 

But  all  the  difficulty  lies  on  the  plaintiff:  he  is  Xomake 
out  his  righty  and  the  injury  done  to  bis  property. 

In  the  present  case,  there  is  no  chasm  or  interval*  of 
time  when  the  right  to  this  work  can  be  said  to  be  re^ 
nouncedj  from  the  origii.al  publiciitiou  to  the  present 
time ;  unless  the  bare  act  of  publication  itself  is  to  t>e 
called  so.  And  \tthat  afone  was  to  prevail  againkt  a  pri^ 
vate  author,  why  should  not pr'fi'ojf //fire  property ,  founded 
on  the  same  ground  of  argument  as  the  general  properly 
o(  authors  in  their  works,  ho  liable  to  the  same  free  and 
universal  communion  ?  For  I  know  hodiflference,  in  thai 
respect,  b<»twren  the  rights  of  the  croicn  arid  iht  property 
of  the  subfecl, 

"  Tliat  there  is  any  hardship  put  upon  the  defendant 
'*  in  this  case,  for  that  he  may  err  innocently,"  I  seenq 
just  grounds  for  baying  ;  Iwca use  the  defendant  knows 
(he  work  h  not  his^  and  that  he  had  wo  original  right  to 
publish  it.  At  his  peri/^  therefore,  he  uiUlertakes  to 
give  the  edition;  he  docs  it  with  his  et/cs  open :  an<l 
**  whether  it  was  projx*rty  renounced,  or  "  not,"  it  was 
his  business  to  inquire. 

Upon  the  whole,  1  think  an  auihor^s  property  in  his 
7£0fksy  and  the  copt/'righl^  is  JuHf/  and  sitjficivnlljf/  ks  i  a* 
BLISHED ;  because  it  is  ndmitteu  to  be  prop(rtj/  in  his 
own  hands  y  and  that  he  has  the  original  right  of  first 
publishing  them. 

Further,  that  this  idea  of  an  author's  property  has  been 
sp  long  entertained,  that  the  copt  of  a  book,  seems  to 
liave  been  not  familiarly  only,  but  legally  used  as  a  tech* 
nicul  expression  of  the  authnr*s  sole  right  of  printing 
and  publishing  that  work:  and  that  these  expressions^  in. 
a  variety  of  instruments,  are  not  to  be  considered  as  the 
creators  jor  origin  of  that  right  or  property  ;   but,  as 
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spcftklng  the  language  of  a  kmw!%  and  acknowledged 
right  ;  and,  as  far  as  they  are  active,  operating  in  Us  pro' 
tecHon. 

This  appears  from  the  citations  used  at  the  bar,  from 
liistory,  acts  of  state,  prociamationsj  and  aecrees  in  the 
star*chamber,  particularlj  in  1586  and  1637,  and  down 
to  the  year  164Q;  also  from  the  clauses  in  ordinances  and 
statutes  antecedent  to  ihe  statute  of  Queen  Ann;  and 
from  the  expressions  used  in  that  statute  too,  which 
i^peaks  with  precision  of  this  sort  of  property  as  a  known 
thing  ;  and  which,  with  as  much  accuracy,  supposes  the 
licence  dnd  consent  of  the  author  or  proprietor  necessary 
to  the  printing  of  their  works. 

This  opinion  too  is  strongly  supported  by  the  concur* 
rent  sense  of  judgesy  to  be  collected  from  the  expressions 
they  have  made  use  of  in  cases  at  comnion  law,  at  diiTe* 
rent  periods  of  time.  As  in  Skinner^  ^^  that  the  Statute 
*^  of  Car.  2.  did  not  she  the  right,  but  the  aclion.^^  In 
1  Mod.  257 — wiiefre  Pemberton  speaks  of  a  grant  to  print* 
^^  How  far  it  should  stand  ffood  against  those  who  claims 
*'  ed  a  propertj/ pardMOHnt  the  king^s  grant  :*'  and  there 
too,  the  making  title  to  d  Copy  is  mentioned. 

The  Court  too,  in  sfieaking  of  additions  to  the  Al- 
manac  by  prognostications,  says,  ^^  they  alter  the  case  ri<f 
more  than  if  a  *^  man  should  claim  a  property  in  another 
**  man^s  copy,  by  reason  of  some  inconsiclerable  additions 
^*  of  his  own." 

In  Pender  v.  Bradyl  d\so,  in  an  action  for  printing 
the  Pilgrim's  Progress,  the  pliiiatiff  is  averred  to  be  **  the 
**  TRUE  proprietor.'*^ 

In  The  Stittioners  Company  v.  Partridire,  it  seems  that 
the  Crown^s  sole  or  original  ri^ht  to  publisli  was  found- 
ed in  property.  In  3  Mod.  73 — that  the  property  vests 
in  the  king,  where  no  individual  person  can  claim  a  pro» 
perty  in  the  thing.  This  argument  sliews  that  PemUerton 
thought  be  could  rest  the  case  and  the  right  of  the  crown 
upon  property  onhy :  for,  here,  to  gel  at  such  ground,  the 
argument  h  far  fetched  and  misapplied ;  because  in  a  case 
of  this  kind,  if  there  is  no  private  property,  it  would  not 
belong  to  the  king,  but  be  common,  like  animals  fera^ 
naturasy  or  air,  water,  or  the  like. 

And  the  case  of  Baskett  and  The  University  of  Cam* 
bridge  is  a  solemn  well  considered  determination  upon  the 
ground  of  the  original  right  of  publication  belonging  to 
the  king. 

So  that  ti^ough  there  is  no  precise  decision  in  the  point, 
yet  this  long  uniform  idea  of  such  an  object  of  property 
At  law  deserves  the  greatest  aittntion  and  weight ;  whejro 
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1769.       rvcr^  principle  of  reason  trnd  justice  concurs  with  ciccidir.g' 
in  favour  of  the  prc^erfj/. 

It  was  compared  to  throwing  land  into  a  highrcatf.  The 
intent  there  precedes  the  ri^lit :  as  it  is  ffiven^  so  it  may 
be  used.     But  tlie  iittent  circumscribes  the  right.     Feed 
r  S34(l  J     1^  ^i^l^  cattle ;  and  an  action  lies  :  then  yoo  exceed  the 
purpose  of  the  ffift,  and  become  a  wrong  doer. 

But  besides  this,  the  uniform  conduct  of  the  Court  of 
C II A  Nc  F  R  Y  since  the  Statute,in  entertaining  bills  of  injunc^ 
tion  without  regard  to  an  entry  being  made  of  the  work 
pursuant  to  the  Statute,  or  to  the  suites  being  brought 
"within  the  limitation  of  the  three  months,  or  within  the 
tei^i  givcMi  for  its  protection,  shews,  that  that  Court  must 
necessarily  have  proceeded  under  the  like  idea  of  a  right 
antecedent  foy  and  not  nciclj/  created  by  the  Statute  :  nir, 
the  act  could  not  mean  to  give  a  right  of  property,  and 
nn  action  at  law  or  a  bill  in  equity  incident  thereto,  where 
the  condition  of  entry  is  ;?o/  complied  with.  Thedecia* 
ration,  '^  that  the  author  shall  have  the  sole  right  of 
^'  printing  th<*  book,*'  must  be  on  i\\e  terms  and  conditions 
in  the  Act.  The  consequences  of  an  action  and  injunc* 
tion  are  x^orse  than  the  penalties  :  and  one  reason  giYen 
by  the  act,  for  requiring  the  cntri/^  is,  "  that  persons 
may  not  offend  tnrough  **  ignorance."  That  circum- 
stance  of  notot  icty  was  rcquirol  by  all  the  licensing  acts 
and  ordinances. 

As  to  the  second  question — "  whether  the  copj/'tighi  is 
"  given  azca//  by  the  author's  publication — " 

1  have  already  spoken  upon  this  head  collectively 
with  (he  first ;  and  shall  only  add,  that  I  am  of  opinion 
that  the  publication  of  a  composition  doesno^  give  away 
the  properly  in  the  work  ;  but  the  right  of  the  copy  sttlt 
remains  in  the  author;  and  that  no  more  passes  to  the 
public,  from  the  fn^  will  and  consent  of  the  author,  than 
an  unlimited  use  of  every  advantage  that  the  purchaser 
can  reap  from  the  doctrine  and  sentiments  which  the  work 
contains.  He  may  improve  upon  it,  iiitUate  it,  translate 
it ;  oppose  its  sentiments  :  but  he  buys  7io  right  to  pub^ 
lish  the  identical  zcork. 

Tliat  the  comparison  made  betwixt  a  literary  work  and 
a  mechanical  production ;  and  that  the  right  to  publish 
the  owf ,  is  as  free  and  fair,  as  to  imitate  the  other  ; . 
carries  no  conviction  of  the  truth  of  that  position,  tomjf 
judgment.  They  ap|)ear  to  me  rery  different  in  their 
nature.  And  the  difl'erencc  consists  in  thisj  that  the 
property  of  the  maker  of  a  mechanical  engine  is  confined 
to  thai  Jndividual  thing  which  he  has  made;  that  the 
machine  made  in  imitation  or  resemblance  of  it,  is  m 
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different  work  in  yubstnnce,  materials^  lahotnr  and  eTpente^ 
ill  i¥hich  the  maker  of  the  original  machine  can  not  claim 
any  property ;  for  it  is  not  his^  but  onitf  a  resemblance 
of  his  :  >vh(*rens  the  reprinted  book  is  tjje  v&j/  same' sub' 
stance  ;  because  its  doctrine  and  sentiments  'are  its  essential 
and  substantial  part ;  and  the  printing  of  it  is  a  mere  me* 
chavical  acty  and  the  method  only  o( publishing  and  pro^ 
mulshing  the  contents  of  the  bookl 

Tlie  composition  therefore  is  the  substance :  the  paper, 
fW/%  tj/pe^  only  the  incidents  or  vefncU. 

The   Value  proves  it.     And  thongh  the  defendant 
may  say  "  those  materials  are  mine,"  yet  that  can  not 
give  him  a  right  to  the  substance^  and  to  the  mtdtipli/ing 
of  the  copies  of  it;  which,  (on  whose  paper  or  parch- 
ment soever  it  is  impressed,)  must- cuer  be  invariably  the 
same.     Nay,  his  mixing;  if  I  may  so  call  it,  his  such 
like  materials  with  the  author*s  prop(5rty,  does  not  (as  in' 
common  cases)  render  the  author's  property  less  distin*' 
guishable  than  it  was  before :  for,  the  identical  work  or 
composition  will   still  appear^  beyond   a  possibility  of 
mistake. 

The  imitated  machine^  therefore,  is  a  new  and  a  diffe^ 
rent  work :  the  literary  composition,  printed  on  another 
man^s  paper,  is  still  t)ie  same. 

This  is  so  evident  to  my  own  comprehension,  that  the 
utmost  labour  I  can  iise  in  expressions^  can  not  strengthen 
k  in  my  own  idea. 

Supposing  then  that  the  author  has  such  property, 
and  tliat  he  has  not  given  away  or  abandoned  it  by 
publication — 

The  next  question  is, — "  whether  the  Statute  of  Queen  Question  on 

Ann  has  taken  it  away;  or  so  restrained  it,  that  an  ®^"* 

author's  right  to  the  copy  expires  with  the  term  limited 

by  that  Statute  for  its  protection." 

Whoever  contends  "  that  this  kind  of  property  is  not 
"  known  to  the  common  law."  must  also  contend  "  that 
"  this  Statute  creates  a  new  kind  of  property,  which  it 
"  vests  for  a  time  only,  in  tiie  authors  and  their  assigns, 
^^  under  the  conditions  and  limitations  specified  in  the 
"  Act." 

It  must  be  contended  too,  to  support  the  arguments 
that  have  been  used,  "  that  the  legislature  had  in  view 
"  and  intended  to  abolish  or  suspend  for  a  time  (if  the 
"  terms  required  by  the  Act  were  complied  with)  thai 
*^  right  of  universal  communion,  which  the  publication 
**  6t  any  work  gave  indiscriminatrJy  io  all  mankind  ;  or 
"  (in  case  the  terms  of  the  Act  were  not  complied  with,) 
<«  that  such  right  might  be  still  freely  cxerci5crf,.withoiit 
"  offence. '" 
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The  Idea  of  sach  a  common  right  does  rtoi  appetr  to 
Kave  existed  at  the  time  of  the  Statute,  or  to  be  zoarramLtd 
by  any  aathority. 

The  preamble  of  tbe  Act  reproves  tti«  Libehtv'  of  late 
frequently  iakerfj  of  printing  books  and  writings  mtho^ 
the  consent  of  the  author  or  proprietor ;  and  treats  it  as 
<iit  A  BUSE  of  a  right,  not  as  an  act  doite  in  assertion  of 
any  common-law  right  which  the  Statute  intended  to  put 
only  a  temporarj/  restraint  to :  for,  tbe  Act  declares  it  to 
be  done  ^^  to  the  detriment  of  the  proprietors^  and  to  the 
*^  ruin  of  their  families/* 

This  is  a  very  different  Um^uage  from  the  9Lfgnmeni» 
now  used,  ^^  that  there  is  no  injury ^  no  orivation  of  rights 
^^  for  want  of  property  in  the  thing  itself.'*  And  yet  the 
property  now^  and  tnen^  was  Mactly  the  same. 

1  he  Dorticular  wording  of  the  enacting^  tlmse  is  very 
material ;  as  it  precisely  adopts  the  identical  expressions 
anciently  used  in  the  decrees,  ordinances  and  statutes 
referred  to  ^  alike  speaking  of  the  right  of  authors,  as  a 
known^  subsisting^  transferrable  property. 

I  am  not  satisned  with  saying  ^Hhatsuchright  niay  be 
^^  implied  from  the  words"-*— they  are  so  express^  that 
*^  the  legislature  can  not  be  otherwise  understood,  than 
as  speakmg  of  a  known  property.  <'  The  cop^  of  the 
'^  book,"  ^'  the  title  to  tne  copy,"  is  a  technical  recog^ 
nition  of  the  right,  in  the  words  of  the  Act. 

This  Act  was  brought  in  at  tbe  solicitation  of  authors^ 
booksellers  and  printers^  but  principally  of  the  two  latter  ; 
hot  from  ^ny  doubt  or  distrust  of  ajust  and  legal  property 
in  the  works  or  copy«right,  (as  appears  by  the  petition 
itself,  pa.  S40.  yol.  16.  of  the  Journals  of  tJhe  House  of 
Commons ;)  but  upon  the  commort'law  remedy  being  m^ 
adequatcy  and  the  proofs  di^ult^  to  ascertain  tbe  damage 
really  suffered  by  the  injurious  multiplication  of  the 
copies  of  those  books  which  they  had  bought  and 
puolished.  And  this  appears  from  the  case  they  pre* 
sentcd  to  the  members  at  the  time- 
All  the  sanction  they  could  obtain,  was  a  protection  of 
flieir  right,  by  inflicting  penalties  on  the  wrong-doer. 

77ie  Statute  extends  to  no  case  where  the  title  to  the 
copy  is  not  entered  in  tbe  register  of  tlie  Stationers  Com* 
IMny :  which  entry  is  necessary  to  ascertain  the  com^ 
menoement  of  the  term,  during  which  thu  protection  by 
penalties  is  granted.  If  that  requisite  is  negiectedi  the 
benefit  of  the  Statute  does  not  attach. 

The  general  case^  of  authors  who  do  eol  comply  with 
tbisi  is  stiU  open ;  and  of  those  too  that  do^  woe  de  nol 
toe  within  three  months. 

For,  if  a  Statute  gives  a  remedy  ia  lb*  t^inmimfOf 
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![withoat  a  ne^^tive,  expressed  or  implied,)  for  a  matter 
which  was  acthnnbJe  before  hy  common  law  ;  the  party 
may  sue  at  common  law^  and  wave  his  remedy  by 
Statute,  if  he  pleases.    9  Inst.  900.    2RoU.A9. 

A  negative  tan  nqt  be  implied  here.  The  qoestioh 
wholly  depends  upon  the  point,  "  whether  it  be  a  right 
'^  newly  createdy  ornot  ?"  If  it  was^  then  it  would  re- 
ceive its  birth,  dnration  and  remedy  from  the  Statute  ; 
iand  Tfo  other  remedy  could  be  pursued. 

But  i/^  there  was  an  afitecedetrt  common^law  righty  the 
ctfmmon'law  remedy  will  remain  ;  and  the  Statute^remedy 
can  only  be  made  use  of,  by  observing  the  particular 
conditions  which  the  Act  prescribes. 

'Vhapreamble  of  the  Statute,  as  it  was  originally  brought 
in  and  went  to  the  committee,  was  the  fullest  assertion 
of  the  ieg^I  property  and  undoubted  right  of  autliors  at 
rommo/t  Yazic),  that  could  be  t  and  there  was  no  saving 
clause  at  all,  in  the  Act. 

When  that  florid  introduction  yras  abridgedy  His  most 
probable,  as  the  fkct  appears^  that  a  saving^clause  was 
guardedly  inserted. 

The  unitersities  had  considerable  copy'ti^hts.  Lord 
Clarendon^s  History  was  but  lately  published  by  the 
University  of  Oxford  :  I  believe  the  3d  volume  did  not 
cdme  out  till  1707.  They  came  out  at  different  times. 
The  proviso,  however,  is  general — "  That  nothing  in 
**  this  act  contained,  shall  extend  either  to  prejudice  or 
**  confirm  any  right  that  the  said  Universities  or  any  of 
**  them,  or  a/?y  person  or  persons  have^  or  claim  to  have, 
**  to  the  printing  or  reprinting  any  book  or  copy  already 
**  printed,  or  hereafter  to  be  printed." 

If  there  was  not  a  common-law  right  previous  to  this 
Statute,  what  is  this  clause  to  save?  not  a  right  of  pub* 
lishing^  to  throw  it  into  universal  communion  as  soon  as 
it  eonics  out.  That  was  no  more  worth  while,  than  the 
purchasing  a  copy  seems  to  me  to  be,  if  it  is  left  unpro^ 
tectedhy  the  law,  and  open  to  every  piratical  practice. 

It  lias  been  said,  '^  that  this  was  inserted^  that  the 
**  rights  which  the  Universities  or  others  had^  under 
*'  letters  patent >f  ri^ight  not  be  affected." 

Thgre  can  be  no  ground  for  this :  for,  the  Act  ^oea  not 
at  all  meddle  with  lettei's  patent y  or  enact  a  title  that 
could  either  j>re/wdice  or  confirm  them. 

This  Proviso  seems  to  be  the  effect  of  extradrfiinary 
caution^  that  the  rights  of  authors,  at  common  laWy  might 
not  be  affected  :  for,  if  it  had  not  been  inserted,  I  appre* 
bended  clearly,  they  could  not  have  been  taken  aWay  by 
construction ;  hut  the  right  and  the  remedy  would  stil 
remainy  unaiSected  by  the  Statute. 
Vol.  17.  2D 
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1769.  Thn  repeated  practice  of  the  Court  of  Cuancert,  ia 

entertaining  a  jurisdiction  by  bills  of  injunction^  and  for 

.  MILLAR     reHef\  (as  appears  by  many  cases  cited,)  evidences  the* 

V.      .    Constant  sense  of  (he  great  lawyers  in  thai  court  to  be, 

TAYLOR.     "  that  the  statute  did  m;/  stand  in    the  Vfaj  of  a, general 

*'  remedi/  upon  the  oriffi/io/  right, *^ 

IV  this  purpose,  the  cases  mentioned  in  Cliaticery 
after  the  ejrpirathn  of  the  time  given  by  the  Statute  of 
8  Queen  ^w//,  are  extrvnieh/  vialerial :  and  the  authority 
of  Lord  Hardicicke^  Lord  Talhat,  Sir  Joseph  Jelyllj  ot 
any  other  great  lawyer,  sitting  iu  Chancery,  and  decid* 
ing  on  a  legai  rigltt,  for  the  sake  of  a  more  effectual  le- 
lief  given  there,  is  (u  !food  usi  authority,  as  if  they  gave 
an  opinion  on  that  legal  rights  sitting  in  this  Court. 

Tney  have  always  been  so  considered^  and  always  so 
cited. 

In  the  very  last  opinion  but  pne,  given  intlie  House  of 
Lords  by  all  (he  judges,  (upon  a  limitation  over  upon 
dying  without  issue,  Iteihy  v.  Fowler j  in  Dom,  Proc, 
in  Januarif  1768,)  the  cases  cited  v/cre  almost  all  of  them 
determinadons  in  tlic  Court  of  Chancery. 
.  It  is  must  certain,  that  an  injunction  in  nature  of  an  fn- 
junction  to  stay  zlu^/Cj  txcvct  is  continued  to  the  hearings 
where  the  Court  is  not  strongly  of  opinion  with  the  plain* 
tiff:  and  if  the  case  can  not  be  varied  at  the  hearing, 
the  same  grounds  upon  which  it  is  continued^  must  be 
sufficient  for  a  /;e/7;r/2/^//inju!)c(ion. 

And  therefore  w  here  the  defendcint  can  not  vary  tlie 
case,  he  submits,  and  the  cause  stops  ;  unless  the  plaintiti' 
thinks  lit  to  go  on  for  some  further  relief,  besides  the  in- 
[  SS53  ]  jnnction :  or,  if  the  defendant  is  dissatisfied  with  the 
order  continuing  the  injunction,  he  may  ap|>eal  to  the 
House  of  Lords.  A  ud  many  questions  are  finally  deter- 
mined in  that  ^iiort  way. 

Upon  tlic  case  <*f  Kijre  v.  Jl'alker^  Sir  Joseph  Jekyll 
.granted  an  in JM notion  to  restrain  the  defendant  from 
printing  the  NV^hoIo  Duty  of  Man;  though  the  first 
assignment  that  was  proiluced  appeared  to  h;cve  been 
made  in  December  1Gj7.  It  was  said  at  the  bar,  "  that 
**  it  must  be  the  New  Whole  Duty  of  Man  ;  ami  that  it 
*^  must  ,be  within  the  time  of  the  Act.'*     I   have  com- 

Sared  the  title-pages  of  those  two  l>ooks.  They  are  very 
ifferent :  and  the  copy  of  the  order  of  the  9th  of  June 
1135  shews  it  to  be  the  old  one.  Dr.  Hammond^  letter 
to  the  l)ookseller  shews  it  to  be  that  in  1657. 

The  answer  given  to  the  case  of  Motte  v.  Falkner^  S8th 
of  November  1733,  before  Lord  Talbot^  for  printiiu^ 
Pope^s  and  Szvift^s  Miscellanies,  was,  ^^  that  this  book 
^^  of  Miscellanies  was  printed  in  the  year  1727,"    But  it 
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*'  %yas  arfirued   by  the  counsel  in  chancery,  upon  the         1769. 
*'  foufulution  that  many  of  the  parts  of  that  miscellany 
**  were  printed  so  loni^  before  as  to  take  it  entirely  out        MtLLAR 
of  the  Act ;  as  "  contests  and  dissenttons  at  Athens  and  ^ 

*^  and  Rofne  ♦  ;"  "  Predictions  for  1708  + ;  "  Partndgeh     -, .  ^t  oft 
**  death,  1708  i  ;"  «'  SentimenU  of  a  Church  of  England  ^  ^^^^"*- 
**IVfan^."     Lord  Talbot  continued  the  injunction  as  to   ^  J^^J; 
the  whole,  %  iror! 

In  Tonson  ct  at.  v.  Walker  idids  Stanton ^  5th  Ma^   J  1708. 
J7i)9,  to  restrain  the  defendants  from  printing  Milton's 
Paradise  Lost,    the    injunction    was  granted   by  Lord 
Ilardcokke^  on  Lord  MansficfcTs  motion,  upon  reftding 
the  assignment  in  1667 1| ;   and  acquiesced  under. .   .  ||  AgBif^ment 

In    Tonson   v,    JValktr  and  Merchant^  SOth  o(  April  by  the  author, 
175^2;  the  bill  had  been  tiled  on  26lh  of  November  1751  y   f^^jP'j*.. 
suggesting  the  defendants  had  advertised  to  print ibG/ifon's   mnel'symoDds, 
Paradise  Lost,  with  his  life  by  Fenton^  and  the  notes  of  andseverml 
all  the  former  editions,  of  which  Dr.  Newtan^s  were  the   n»«neas«gn- 
Insty  in   1749    (these   last  notes  were  within  the  Act.)   [SeeiEast* 
t:pon  a  very  solemn  hearing,  Lord  IJardwicke  granted   361.] 
ilie  injunction  :  and  it  was  penned  in  the  disjunctive, — 
to  restrain  the  detendaiits  from  printing  the  lifeof  i(f///o;7, 
*^  or  AliUon's  Paradise  Lost,  or  Dr.  Newton* s  noXes,^* 

These  cases  prove  "  that  the  Court  of  Chancery 
granted  injunctions  to  protect  the  right,  oii  supposition 
of  its  being  a  legal  one." 

Am]  no  injunction  was  ever  refused  in  Chancery^  upon 
the  eomtnon'law  right,  till  a  doubt  wsls  supposed  to  have 
arisen  in  this  Court,  from  the  case  of  Tonson  v.  Collins  ([  2SS4  3 
(which  was  then  depending)  having  been  twice 
argued,  and  then  adjourned  to  be  argued  before  all  the 
judges :  the  reason  ot  which  has  oflen  been  declared 
to  be,  not  from  any  doubts  or  difference  of  opinion  :  but 
merely  from  a  supposition  o(  collusion  ;  and  which  collu- 
sion was  afterwards  the  cause  why  it  was  neither  argued 
nor  determined. 

Upon  the  Whole,  I  conclude,  that  upon  every 
principle  of  reason,  natural  justice^  morality  and  common 
law  J  upon  the  evidence  of  the  long  received  opinion  of 
this  property,  appearing  in  ancient  proceedings,  and  ih 
law-cases  ;  upon  the  clear  sense  of  the  legislature;  and 
the  opinions  of  the  greatest  lawj/ers  of  their  time,  in  the 
Court  of  Chancery y  since  that  Statute ;  the  Right  of  an 
author  to  the  Cop  y  of  his  o'or^s appears  to  be  zcdl  founded^ 
and  that  the  p/nm/t^  therefore  is,  upon  this  special  ver- 
dict, intitled  to  hts  judgrnent.  And  I  hope  the  learned 
and  industrious  will  be  permitted  from  henceforth,  not  , 

only^  to  reap  the  fame^.  but  the  Prqpit B  of  their  ingeni-  "^ 

2D» 
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Otis  labours,  without  intcrrnption ;  to  the  hontmt  aildad<' 
vanta^fc  of  themselves  and  their  farailies^ 

Mr.  Justice  Yates  was  of  a  different  opinion  from 
the  two  jiid^s  who  had  spoken  before  htm. 

He  said  he  shonld  ever  be  extremely  diffident  of  any 
jad<^meiit  of  his  own^  when  he  hnd  the  misfiMnnc  io 
dis.seiit  from  either  of  his  brethren  i  and,  ailtl  'after  the 
very  learned  and  ingenious  arguments  which  each  of  them 
hacl  now  delivered,  h&could  not  but  feel,  with  particular 
sensibilitj,  the  unequal  task  he  had  now  before  him. 

He  regretted  too,  that  in  so  liberal  a  question  ao  im-^ 
i^ortant  to  the  literary  world,  and  a  question  of  sa 
much  expectation,  there  should  be  any  disagreement 
upon  this  bench.  But  he  observed,  that  if  he  should 
happen  tostend quite  alone  in  the  opinion  lie  had  forraedy 
his  sentiments  would  no  way  affect  the  auiharity  of  the 
decision. 

Whatever  bis  opinion,  however^  might  be;  sitting  in 
his  judicial  capacity  ;  he  thought  himself  bound  both  in 
this  and  in  every  ciiuse,  to  declare  \l  frankly  and  firmly. 

After  this  very  decent  preface,  he  spoke  near  tnree 
hours  in  support  of  his  opinion.  It  cannot  therefore  be 
expectCil  that  I  should  give  the  very  xs^rds  wrhich  he 
spoke  :  but  I  shall  endeavour  to  convey  the  substance  of 
what  he  said  ;  tliough  not  without  some  injury  to  the 
composition  and  language. 

It  was  to  the  following  effect — 

The  general  question  forthedetermtnation  of  the  Coort,- 
is*  "  whether,  after  a  vol  a  nf  my  and  general  publication  o( 


**  an  author's  works  by  himse/f^  or  by  his  authority^  the 
oitthor  has  a  sole  and  perpetual  property  in  tlmf 


4€ 


C( 


work  ;  so  tis  to  give  him  a  right  to  confine  every  subse- 
quent publication  to  himself  and  his  assigns  for  erer." 
Before  I  enter  into  the  particular  discussion  of  this 
question,  I  will  lay  down  one  general  position ;  which,  1 
apprehend,  cannot  be  on  either  side  disputed  :—**  That 
*'  in  alt  private  compositions,  (I  mean  tlie  composition  of 
^^  privdte  authors^  as  contra^distinguisbed  from  pMic 
♦^  prerogative  copies),  the  right  o/ j9a6/rcAf  nut  must  fot- 
*^  ever  depend  an  the  claimant's  property  inthetbing  fa 
*^  be  published."  rF/eiArMhe^subject  of'pablieationcoa^ 
ti/fues  his  own  exclusive  property^  be  will  so  &Ntg'4iaTe  the 
sole  and pefpetfSial right  to pubUsh  it;  -but  wlienevet  that 
fitoperty  ceases y  or  by  any  act  or  event  iieeomes  common^ 
the  right  of  jmbHeation  will  be  Cifucily  tmmium. 

In  delitemye  niy  aentimetits  upon  this  ]gleat  ^ae^oa, 
I  will  put^ae  the  sateeittethod  in  wliTcfa  itivai^iavgudd  mt 
4l»  bar,  bMi  in  ifais,  atfd  in  a  former  eaasci  betwecia  SImi- 
son  afid  Collins :  for,  I  desite  <once  for  ail)  to  be  nnder-^ 
stood  as  deUvering  mjr  opinion^  upon  the  arguments  of  the 
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Counsel^  and  upon  my  (mm  consideralion  of  the  mai<cr  ; 
and  not  by  Xi^ay  of  reply  to  any  thing  that  has  fallen  from 
citlicr  of  my  brolhcrs. 

By  the  Counsel,  it  was  argued  on  these  two  pointsr— 
Jst,  On  the  gaieral  principles  of  property ;  and  2dly,  On 
the  peculiar,  or  at  least  the  supposed  usage  and  taw  of  (his 
liif^'dom*  * 

First  then,  it  was  contended,  ^^  that  the  claim  of  au- 
**  thors  to  a  perpetual  copy-right  in  their  works,  is  main* 
^^  tainaWe  u|)on  the  g'cwero/ principles  of prm7rr(y."  And 
this,  I  apprehend,  was  a  necessary  ground  for  tue  plains 
tiff  io  maintain ;  for,  however  peculiar  the  laws  of  this 
aod  every  olher  country  may  be,  with  respect  to  territo- 
rial property,  I  will  take  upon  me  to  say,  that  the  law  of 
England^  with  res^^ct  to  all  personal  property,  had  its 
grand  foundation  in  natural  law. 

In  support  therefore  of  this  first  proposition,  several 
plausible  arguments  were  ingeniously  urged  by  the  plain- 
iifi'*s  Counsel.  In  the  first  place,  they  observed,  property 
was  defined  to  be  '''jus  utendi  ct  fruendi/^  and  that  an 
author  has  certainly  that  right  over  his  own  productions. 
But  this  is  a  definition  th.it  merely  relates  to  the  perso' 
nal  dominion  of  a  proprietor ^  and  not  to  the  object :  it.  re- 
spects an  acknowledged  subject  of  property  ;  not  the  ob- 
ject which  is  presumed  to  be  so  ;  (which  is  now  the  ques* 
tion  in  dispute.)  Nay,  it  even  supposes  an  acknowledged 
proprietor  ;  and  merely  describes  tlie  extent  of  his  domi- 
nion. He  who  has  the  property  is  the  proprietor.  But 
the  dominion  of  a  proprietor  cannot  extejid  bj^yond  the 
duration  of  the  property ;  ho  man  can  have  that  right 
beyond  the  just  bounds  of  hi:*  property.  And  the  poiij^t 
contended  by  the  defendant  is,  "  that  a  literary  publica* 
^*  tion  becomes  no  longer  an  object  of  property  /"  "  that  a 
literary  publication  becomes  no  longer  an  exclusive  pri^ 
vate  riglit." 

In  answer  to  this,  it  was  contended  on  the  other  side, 
that  an  object  of  projKirty  is  value  ;  and  literary  com- 
positions have  their  value,  which  is  measured  by  the  ex* 
tent  of  their  salc.*^ 
I  might  here  observe,  that  it  will  be  difficidt  to  annex 
a  specific  value  to  incorporeiJ.  sentiments,  when  they  are  de* 
tuched  from  the  manuscripts,  vrnA  published  ^i  large.  From 
Uiat  time,  the  value,  with  respect  to  the  author,  depends 
upon  his  right  to  the  sole  and  ptrpetual  publication  of 
them :  and  the  great  point  in  question  is,  ^^  whether  he  is 
<^  intitled  to  that  right,  or  not.''  But  laying  this  obser- 
vation aside,  mere  value,  (all  may  see),  will  not  describe 
ihe  property  in  this.  The  air,  the  light,  the  sun,  are  of 
yalue  inestimable :    but  who  caa  cuiim  a  property  ii| 
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them  ?  mere  vn^ue  docs  not  constitute  property.  Properly 
must  be  80ni(;Mrliat  e.rrlushe  ot*  the  claim  of  another. 

It  was  therefore  ailed jred,  "  that  a  literary  composition^ 
"  is  certainly  in  the  5o/f' ifowm/ow  of  the  author,  iiff  hi 
*^  thinks  proper  to  ;;i/Aft>/i  ii  ;•'  for,  no  man  can  lawfolly 
take  it  from  him,  or  compel  him  to  publish  against  his 
will. 

This  is  most 'certainl^'  true.  Rut  this  holds  good  no 
lonf^er  than  while  //  is  tn  manuscript. 

Here,  the  defendai-.l  his  not  metldled  with  the  author's 
V7  an  If  script.  The  work  was  puhliahcd  forty  vearis  ago. 
The  defendant  has  printed  a  sett  of  his  own.  lie  has  not 
meddled  with  any  propcrfj/  of  the  attt/ior^s ;  unless  the 
very  stj/lc  and  sentiments  in  the  work  were  hi':. 

It  was  necessary  therefore  for  the  plaintifTs  Counsel,  to 
advance  this  tiroposifjon  (and  which  was  the  only. one 
that  affected  tne  eanse)  namely,  *'  That  the  attthor  has  a 
[  2337  ]  "  perpetual  property/  in  the  ityle  and  ideas  o\'  hi)  work;' 
**  and  therefore  that  he  or  his  a^sic^ns  will  be  /br  ever  in- 
*'  titled  to  the  scle  and  exdu^ire  fic^hl  of  it." 

It  was  ar^^ued,  that  invention  and  lul)r)ur  are  the  means 
of  acquiring  pTO(>erty  ;  and  that  literary  compositions 
are  the  objects  of  the  truth  n-^s  safe  pains  andiabour  ;  there* 
fore  they  have  the  sole  riirht  in  tht»m. 

If  this  argument  is  confined  to  the  manuscript^  it  is  true; 
it  is  the  object  onhj  of  his  oxen  labour^  and  is  capable  of  a 
sole  right  of  poss€ssio'/\     But  it  is  not  true,  if  extended  to 

his  IDEAS. 

All  property  has  ils  proper  limit,  extent,  and  bounds. 
Invention  or  labour  (be  they  ever  so  gn^at)  cannot  change 
Uie  w/z///rc  of  things  ;  or  establish  a  right,  where  no  pri« 
vale  right  can  pos.sibly  exist. 

The  inventor  of  the  air-pump  had  certainly  a  property 
in  the  machine  which  he  formed  ;  but  did  he  thereby  gain 
a  properly  in  the  a*r,  which  is  common  Xo  all  ?  or  did  he 
gain  t!i(?  sole  property  in  the  abstract  principles  ujjon 
which  he  constructed  his  machine  ?  and  yet  these  maybe 
called  the  inventor's  ideas,  and  as  much  his  soleprbperty 
as  the  ideas  of  an  author. 

To  extend  this  argument,  beyond  the  manuscript^  to  the 
very  ideas  themselves,  seems  to  me  very  difficult,  or  ra- 
ther quite  wild.  Indeed  the  invention  and  labour,  which 
are  ranked  among  the  modes  of  acquiring  specific  pro* 
perty  in  the  subject  itself,  are  that  kind  of  invention  and 
labour,  which  are  known  by  the  name  oi  occupancy.  In 
that  sense,  intention  is  defining  or  discovering  of  a  vacant 
property  :  and  labour  is  the  Vakxng  possession  of  that  pro- 
perty, and  bestowing  cultivation  upon  it.  Property  is 
founded  upon  occupancy. 
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But  how  is  possession  to  be  taken,  or  any  act  of  occ»«       1769: 
panci/  to  be  asserted,  0!i  mere  intellectual  ideas  f  all  writers 
HiTfec,  that  wo  act  of  occupancy  can  be  asserted  on  a  hare      ifiM«AE 
idea  nf  the  miitd     Some  a^t  of  appri  priation  must  be  ex-  v. 

erted,  to  take^the  thing  out  of  the  stale  of  being  common,  taylou. 
to  denote  the  accession  of  a  proprittcr :  for,  otherwise, 
how  shoiHd  (4her  |>ersons  be  apprized  they  are  not  to  use 
it  ?  these  are  acts  thiU  must  be?  exercised  upon  something. 
The  occupancy  of  a  thotto^ht  would  be  a  new  kind  of  oc* 
cnpancy  indeed.  By  what  outzcnrd  mark  must  the  pro- 
perty //r'Wfjfe  appropriation  ?  and  if  these  are  void  of  Mol 
which  the  act  of  occupancy  requires,  it  is  a  proof  to  me 
they  cannot  be  the  ohject  of  property. 

Here  anotlier  doubt  arises,  which  I  cannot,  I  acknow-     [  8358  ] 
ledge,  answer — "  at  wliat  time^  and  by  what  act^  doies  the 
**  author's  common  law  pro[>erty  attach  .^' 

The  Statute  of  Queen  Ann  vi*ry  properly  obviated  this, 
by  fixing  the  comtnencement  of  his  pn>perty  from  the 
time  of  publication  ;  first,  entering  it  at  Stationers  Hall. 
And  in  the  case  of  a  mechanical  invention,  it  commences 
from  the  date  of  the  patent. 

But  if  authors  derive  their  right  from  common  laxc^  (a 
law  which  has  existed  from  time  immemorial,  apd  there- 
fore long  before  the  vStationers  Company  existcd|  and  can 
have  no  dependance  on  the  Statioi^ers  (company,)  the  au- 
thor's right  will  be  the  samc^  whether  he  ente.s  it  in  thut 
book,  or  wo/. 

When  therefore  does  this  idea  of  the  author's  property 
attach.^  in  other  cases,  as  where  the  heir  has  a  right  to 
any  species  of  property,  it  connnenees  from  his  tafiing 
possession.  An  author  is  fully  possessed  of  his  ideas,  when 
they  n:tse  in  his  mind  ;  and  iherefore  from  the  time  these 
ideas  occur  to  him  ;  or  from  the  time  he  k rites  them  doicn^ 
they  are  his  property.  Then  \if  another  mixn  has  the  same 
ideas  as  an  author,  he  nuist  not  presume  to  publish  them  : 
he  may  be  told  tliese  ideas  yyvrc  pre-occupicd^  and  thereby 
becacne  private  proprrtf/. 

It  would  be  strange  in(!<Td,  if  the  very  act  of  puhl'ca' 
tion  can  be  deemed  the  cam. 'ftcnct  ment  of  private  propeitj/. 
Even  after  publication,  mnny  thousands  may  never  set 
tlieir  eyes  U|Km  the  book  :  yet  would  not  these  have  a 
right  to  clioose  the  same  subj<*ct  ?  and  may  they  not  have 
the  same  ideas  upon  it  ? 

The  improbability  of  their  hittine^  uj)on  those  ideas  is 
not  to  the  point.  If  they  should  occur  to  the  auth)r  ;  he 
has  a  ri^ht  to  publish  them.  Of  this,  1  think,  there  can 
hardly  oe  a  doubt.  Yet  property,  says  Pw/c^/rfr/,  is  a 
right  by  which  the  very  substance  of  a  thing  belongs  to  one 
person,  so  that  it  cannot,  in  the  who|e,  nor  after  the  sauQie 
*  2D4 
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Qia^ner,  become  am^her^B.    And  the  Digests  speak  to  tbe 
like  effect.  Sentiments  are  free  an4  open  to  all ;  and  roan j 

nie  may  have  the  same  ideas  upon  the  same  subject, 
at  case,  every  one  of  these  persons  tp  whom  they  ia-« 
dependently  occnr,  is  equally  possessed  aind  eqiiallv  mas* 
icr  of  all  these  ideas  ;  and  has  an. equal  right  to  thc^n  as 
&is  own.  Is  it  possible  then  that  any  one  individual  can 
have  a  sole  and  exclusive  propertj/  in  these  ? 
.  3ut  there  is  one  ground  more  upon  which  the  plain* 
tiff's  counsel  contended  this  claim  of  right ;  and  wbicb^ 
^tf  first  sight,  appears  the  most  specious  of  all.  They 
endeavoured  to  enforce  this  copy-right  of  authors,^  im^  a 
moral  and  equitable  xighi;  and  to  support  it  by  arga* 
ments  calculated  to  prove  that  it  is  so. 

For  this  purposie,  Mr.  Blackstone  observed  that  th0 
labours  of  the  mind  and  productions  of  the  brain  axe  as 
justly  intitled  to  the  benefit  and  emoluments  that  may 
airisc  from  them,  as  the  labours  of  the  body  are ;  and 
that  literary  compositions,  being  the  produce  of  the 
author's  own  labour  and  ahilHiesj  he  has  a  m»ral  waiSi.eqyi' 
table  right  to  the  profits  they  produce  ;  and  is  fairly  in- 
titled  to  these  profits  far  ever;  and  that  if  others  usarp 
or  encroach  upon  these  moral  riehts,  they  are  eyidentlv 

fuilty  of  injustice,  in  pirating  Vie  profits  of  another  a 
ibour,  and  reaping  where  they  have  not  sown. 
This  argument  has  indeed  a  capt^qting  sound;    it 
strikes  the  passions  with  a  winning  address  :  but  it  will 
be  found  as 'fallacious  as  the  rest,  and  equally  begs  the 
yery  question  in  dispute.     For,  the  it^juslice  it  suggests, 
depends  upon  the  extent  and  duration  of  the  author* s  pro^ 
pertj/;  as  it  is  the  violation  of  that  property  thai  must 
alone  constitute  the  injury.     Jf  therefore  his  property 
be  determined^  no  injury  is  done  him.    The  question, 
therefore,  is  '^  whether  all  the  property/  of  the  author 
^^  did  not  cease^  and  the  work  become  open^  by  his  owa 
^^  act  of  PUBLICATION."     In  that  case,  the  defendaol 
cannot  be  charged  with   any  injustice ;  but  has  merely 
exercised  a  legal  right.     And  however  «ie  may  lean  to 
literary  merit,  the  property  of  authors  must  be  subject  to 
the  sa:tne  rule  of  law^  as  the  property  oi  other  men  is  £0- 
verned  by.     It  is,  therefore,  as  capable  of  being  Jaii 
open  J  as  any  other  invention  of  any  other  man's :  and  Hy 
hy  publication y  it  becomes  common^  (as  I  shall  observe  by 
and  by,)  can  the  author  coi»/>/af/i  of  the  loss?     Can  he 
^mplain  of  lo&ing  the  bird  he  has  himself  voluntarily 
turned  out  ? 

But  it  is  insisted,  '^  that  it  conscientiously  belongs  to 
^^  the  cauthor  hin.self,  and  his  assigns, /or  ever;  as  being 
^^  the  fruits  of  his  owa  labour.'' 
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*^  That  every  man  is  intitled  to  the  fruits  of  his  Own  1769. 
f^  labour^^^  I  readily  admit.  But  he  can  only  be  intitled 
to  this«  according  to  the  fixed  constitution  of  things ;  audi 
subject  to  Mie  general  rights  of  mankind,  and  the  general 
rules  of  property.  He  must  not  expect  that  these  fruits 
^faail  be  eternal ;  that  he  is  to  monopolize  them  io  infi« 
liity ;  that  every  vegetation  and  increase  shall  be  con**  r  gSQO  1 
finetl  to  himself  alone j  and  never  revert  to  the  common 
mass.  In  thai  case,  the  injustice  would  lie  on  the  side 
of  the  monopolist^  who  would  thus  exclude  all  the  rest  of 
tnankind  from  enjoying  tbeir  natural  oftd  social  ris^hts. 

The  labours  of  an  author  have  certainly  a  right  to  a 
reward:  but  it  does  not  from  thence  follow,  that  his  re- 
ward is  to  be  infinite^  and  neter  to,  have  An  end.  Here,  it 
is  ascertained. '  The  legislature  have  fixed  the  extent  of 
bis  property  :  -they  have  allowed  him  twenty-eight  vears  $ 
and  have  expressly  declared,  he  shall  have  it  no  longer. 
Have  the  legislature  been  guilty  of  injusrtice  ?  Little 
cause  has  an  author  to  complain  of  injustice,  after  he  hat 
enjoyed  a  monopoly  for  twenty-eight  years,  and  the  ma- 
nuscript still  remains  his  own  property,  it.  has  hap* 
pened  in  the  present  case,  that  the  author  and  his  assig- 
nee together,  have  enjoyed  the  etnolamentof  this  worl| 
between  thirty  and  forty  years :  ai|d  the  plaintiff  still  baa 
the  manuscript. 

Ifvi  stran^r  had  taken  his  manuscript  from  him,  dr 
bad  surreptitiously  obtained  a  copy  of  his  work  and 
printed  it  before  him,  he  might  then  complain  of  injus- 
tice.  And  here  lies  the  faSacy  of  this  specious  argu*- 
nient  ?  it  was  put  as  if  the  author  wa3  totaUu  robbed  of 
the  profit  of  his  labour ;  as  if  a//  his  emolument  w«| 
forestalled,  without  sufiering  him  to  reap  any  emoloment 
whatever. 

In  tkat  case,  it  would  be  the  highest  injustice.  But 
when  no  suck  intrusion  has  been  made  upon  his  property  ; 
when  be  and  his  assigns  have  enjoyed  the  whole  produce 
of  his  labour  for  twenlr/^eight years  together  and  upwards^ 
what  ground  can  remain  for  accusing  the  defendant  of 
immorality  ;  or  for  the  author  or  (lis  assigos  to  say  ^^  he 
^^  is  robbed  of  tlie  fruits  of  hb  labout  ?*' 

If  an  author  is  permitted  to  enjoy  his  property  accord- 
ing to  the  nature  of  it,  he  can  have  no  injustice  done  him; 
and  if  his  situation  is  such,  thi^t  be  can  only  dispose  of  it 
as  other  people  can  of  their  goo(ls  ;  or  if  he  can  only  disf 
posc  of  it  for  the  first  publication  ;  can  the  attthormtf rmiir, 
because  he  can  dispose  of  it  only  as  other  people  can  df 
their  property  ?  Shall  an  author's  daim  condnttey  without 
bounds  of  limitation  ;  and  for  cverrestmin  aU  the  rdat  of 
mankind  from  their  natural  rights,  bjjr  an  endless 
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1769.       pofj/f  Yet  such  is  the  claim  that  is  now  made  ;  a  claim 

to  an  fxclusivc  riflfht  of  publication,  fbr  «>er;  for,  nothing 

MTiXAR     less  is  demamted  as  a  reward  andf  fruit  of  the  author's 

V.  labour,  than  an  absolute  perpeiuH?/. 

TAYLOR.         Examples  might  be  mentioned,  of  a^  great  an  exertion 

of  natural  faculties,  and  of  at  meritarions  labour  in  the 

r  2361  1     ^^<^hanical  inventions,  as  in  the  case  of  auihnrs.     We 

L  J     have  a  recent  instance,  in  Mr.  Harrison's  time^piece; 

which  is  said  to  have  cost  him  twenty  years  applications 

and  might  not  he  insist  upon  the  same  arguments,  the 

same  chain  of  reasoning,  the  same  foundation  of  moral 

right,  for  property  in  his  invention,  as  an  author  can  for 

If  the  public  should  rival  hkn  in  his  invention,  as  soon 
as  it  comes  ont,  might  not  he  as  well  exclaim,  as  an  aih> 
thor,  <<  that  they  have  robbed  him  of  his  production, 
"  and  have  tniquitousli/  reaped  where  they  have  not 
^^sownf^  And  3'et  we  all  know,  o^Afffevrr  a  machine 
i$  publishfdj  (be  it  ever  so  useful  and  ingenious,)  the 
inventor  has  no  right  to  it,  but  onlj/  by  patent  ;  which 
can  only  give  him  a  temporary  privilege. 

As  therefore,  this  charge  of  injustice  depends  upon  the 
EXTENT  of  the  author's  property  ;  (for  it  no  right  is  in- 
vaded, no  injuTjf  is  done ;) — let  us  now  consider  the 
general  rules  concerning  property  ;  and  see  whether 
this  claim  will  coincide  with  ant/  one  of  them. 

The  claim  is  to  the  style  and  ideas  of  the  author's 
composition.  And  it  is  a  welUknown  and  established 
maxim,  (which  1  appn*hend  holds  as  true  now,  as  it  did 
2(XX)  years  ago,)  '*  that  nothing  can  be  an  object  of  pro- 
perly, which  has  not  a  ^^  corporeal  substance.'* 
'-  There  may  be  many  different  rights,  and  particular 
distinct  interests^  in  the  same  subject ;  and  the  several 
persons  Intitled  to  these  rights  mav  be  said  to  have  an 
interest  in  them  :  but  the  objects  of  them  all,  the  principal 
subjeclio  which  they  relate,  or  in  which  they  enjoy,  must 
he  corporeal.  And  this,  I  apprehend,  is  no  arbitrary  ill* 
founded  position  :  but  a  position  which  arises  from  the 
necessary  nature  of  all  property.  For,  property  has  some 
certain,  distinct  cind  ^i^BX?Ae  possession :  the  object  of  it^ 
therefore,  must  be  something  visible.  I  am  speaking 
Jiow,  of  the  object  to  which  all  rights  are  confined.  There 
must  be  something  visible;  wlitch  has  bounds  to  define  it, 
and  some  marks  to  distinguish  it.    And  that  is  the  reason 

/  why  these  great  marks  are  laid  down  by  all  writers 

It  must  be  something  that  is  vmbly  and  distinctly  enjoyed ; 
that  which  is  capable  of  all  the  rights  and  accidents  and 
qualities  incident  to  property  :  and  this  requires  a  subx 
stance  to  sustain  theoi. 
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But  the  property  here  claimed  is  all  ideal;  a  set  of  ideas         1769. 
.-which  have  no  bounds  or  marks  whatever,  nothing  that  is 
capable  of  a  'cinble  possession,  nothing  that  c/i/i  5m^/^w      millar 
ant/  one  of  the  qualities  or  incidents  of  property*     Their  v, 

whole  existence  is  in  the  mind  alone;  incapable  of  any  tatlor. 
other  modes  of  acquisition  or  enjoyment,  than  by  mental  r  2362  1 
possession  or  apprehension  ;  safe  and  invulnerable,  from    *•  "* 

.their  own  immateriality :  no  trespass  can  reach  them ; 
no  tort  affect  then;  no  fraud  or  violence  diminish  or  da^ 
mas^c  them.  Yet  these  are  the  phantoms  which  the 
author  wouhl  grasp  and  confine  to  himseff:  and  these 
are  what  the  defendant  is  charged  with  having  robbed  th^ 
plaintiff  of. 

In  hns^.vcr  to  these  objections,  it  was  alledged  for  the 
plaintiff,  "  that  there^are  many  other  instances  of  incor^ 
''  poreal  rights  ;  such  as  all  the  various  kinds  of  pre-  \ 

"  scriptive  rii^hts  and  partial  claims."  i; 

But  the  fallacy  lies  in  the  equivocal  u§e  of  the  word 
**  property  ;"  which  sometimes  denotes  the  right  of  the  ^ 

person ;  (as  when  we  say,  '*  such  a  one  has  this  estate,  jr. 

Of  that  piece   of  ''  goods  ;">    sometimes,    the   object  -J» 

itself.  .         ^ 

Here,  the  question  is  upon  the  object  itself,  not  the 
person.  I  readily  admit  that  the  rights  of  persons  may 
be  incorporeal. 

But  the  question  is  now,  ^^  whether  any  thing  can  he 
'*  the  ohject  of  proprietary  right^  which  is  not  the  object 
"  of  corporeal  suhstanceJ*^  And,  for  my  own  part,  1 
know  not  of  any  one  instance  of  any  one  right  which  has 
not  respect  to  corporeal  substance.  Every  prescriptive 
inheritance,  every  title  whatever  has  respect  to  the  lands 
in  which  they  are  exercised.  No  right  can  exist,  with-' 
out  a  substance  to  retain  it,  and  to  which  it  is  confined  : 
it  would,  otherwise,  be  a  right  without  any  existence. 

To  get  over  this,  it  was  said,  the  profits  of  publication, 
till  they  are  received,  are  uncertain  and  casual^  and  can- 
not in  themselves  be  an  object  of  property  :  they  are  also 
tncidentafy  arising  entirely  from  the  matter  which  is  pub- 
lished. 1'he  composition  therefore  is  the  principal  object 
of  property;  upon  which,  all  the  profits  depend,  and 
which  alone  can  intitle  the  author  to  those  profits  :  for,^ 
these,  like  the  profits  of  an  estate,  depend  upon  the  pro- 
perty in  that  person  to  whom  they  arise. 

If  the  author  will  pretend  to  a  perpetual  fight  in  those, 
he  must  prove  he  has  a  perpetual  right  to  the  ideas  which 
produced  them. 

•  Then  the  question  returns  again,  "  whether,  after 
"  publication^  the  work  continues  solely  the  author's  for 
^^€ver.'' 
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1769.  Here,  the  maxim  occurs  which  1  menUoned  before,* 

that  nothing  can  be  an  object  of  property,  which  i»  #aoi 

iriLLAK     (iApnble  o[  ^isole  and  exciusiveenjpi/nicnt.  For,  property, 

V.  as  Pufendorf  observes,  implies  a  right  of  cxcludbt^  others 

TATLOS.     from  it.    F'or,  wUhoui  that  power,  the  right  will  be  in* 

*  v.  aotei  pa.   significani :  it  wiU  be  in  vain  to  contend  that  ^^  lAat  is 

tsk^  <(  your  own,"  which  you  oannot  prevent  others  irom 

sharing  in* 

It  is  not  necessary,  I  own,  that  the  proprietor  shoald 
always  have  the  total  actual  possession  in  himself.  A 
potential  possession ;  a  power  of  coulining  it  to  his  own 
enjoyment,  and  cxdudtnic  all  others  from  partaking  with 
him ;  is  an  object  or  accident  of  property. 

But  how  can  jan  author,  after  putbHsking  his  work, 
tonfine  it  to  himself?  if  ho  had  kept  the  manusqript  from 
•  •  ^publication,  he  might  have  excluded  all  the  world  from 
participating  with  h'im,  or  knowing  tlie  sentiments  it  con* 
tained  :  but  by  publiMng  the  work,  the  whole  was  U|id 
open  ;  every  sentiment  in  it  made  public j  for  ever;  a^d 
toe  author  can  never  recall  them  to  himself,  never  more 
coafioe  them  to  himself,  and  keep  them  subject  to  his  own 
dominion. 

Tbe  quotation  from  the  Institutes  relating  io  wiM  ani* 
mals,  is  very  applicable  to  this  case.  They  are  yours, 
while  they  continue  in  your  pos:>\'ssion  ;  but  no  longer* 
So,  from  the  time  o(  pubUcationj  the  i(kas  become  inca^ 
fable  of  being  ami  longer  a  subject  of  property  r  all  man* 
kind  are  equally  intillcd  to  reaa  them  ;  and  every  reader 
becomes  as  fulli/  possessed  of  M  the  ideas,  as  the  author 
himself  ever  was. 

From  these  observations,  this  corollary,  in  my  opinion, 
(for  I  speak  only  jny  own  sentiments,)  does  naturally 
follow;  "  that  i\w  art  of  publication,  when  voluntarily 
"  done  by  i\iQ  author  himseff,  is,  virtually  and  necjes- 
*'  sarily,  a  Givj  to  the  public.'^  For,  when  brt  author 
throws  his  work  into  so  public  a  state  that  it  must  imme* 
diately  and  unavoidably  become  common,  it  is  the  same 
as  expressly  giving  it  to  the  public.  lie  knows,  before 
he  publishes,  that  this  will  be  the  necessari/  consequence 
of  tlie  pu))lication  ;  therefore  he  must  be  deemed  to 
intend  it.  For,  w  hocver  does  an  act  of  any  kind  what- 
ever designedly  and  hwidnghj^  must  of  course  intend 
ever?/  necessarj/  consequence  of  that  act.  To  this  I  might 
add,  tliat  in  eyiiry  liinguage,  the  wortU  which  express 
a  publication  of  a  book,  express  it  as  giving  it  to  tbe 
public. 

But  in  the  argument,  it  was  •  contended,  ^Mbat  the 
"  author  gives  nothing  to  the  public,  but  the  mere 
*^  perusal  of  it ;  and  stiU  preserves  the  perpetual  right  ta 
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the  work  ;"  *^  that  an  author*s  pabltshiiig  and  selling 

a  book  is  onl  v  like  giving  the  ♦  buyers  so  many  kej/s  to 

a  g'lto,  or  ticKets  to  an  opera ;"  that  **  those  were  only 

givcii  for  the  parties  themselves^  but  would  not  intitle 

them  to  forge  other  keys  or  tickets." 

To  this  the  answer  is,  I  think,  easy  and  evident.  Ip 
the  author  had  not  published  his  work  at  all,  biit  ordjf 
lent  it  to  a  particular  person,  he  miorht  have  injoined  that 
particular  person,  *^  that  he  should  ow/yp^w^c  it;"  be- 
cause, in  that  case,  the  author's  copy  is  his  own ;  and 
the  party  to  whom  it  is  lent  contracts  to  observe  the  con^ 
ditions  of  the  loan  :  but  when  the  author  makes  a  genera! 
publlcatioK  of  his  work,  he  throws  it  open  to  all  mankind. 

That  is,  then,  very  different  from  the  case  of  giving 
keys  or  tickets  to  particular  persons,  ThQ  verj/  conditio/t 
ot  giving  ihem  is  the  exclusion  of  all  other  persons. 
And  these  keys  or  tickets  give  the  party  to  whom  they 
are  given  no  property  to  th6  land  they  pass  through,  or 
to  I  he  Opera-  House  :  they  are  given  them  for  a  particular 
iime^  and  to  give  them  a  transient  admission^  a  temporary 
privilege  only.  It  is  like  an  author's  lending  his  manu-* 
script  to  particular  friends ;  who  still  retains  the  right 
over  it,  to  recall  it  whenever  he  pleases. 

But  when  an  author  prints  and  publishes  his  work,  he 
lays  it  entirely  open  to  the  public^  as  much  as  when 
an  owner  of  a  piece  of  land  Idys  it  open  into  the  high' 
zcay.  Neither  the  book,  nor  the  sentiments  it  contiiins, 
can  be  afterwards  recalled  by  tlie  author.  Evert/  pur* 
chaser  of  a  book  is  the  ownei^  of  it  :  and,  as  suchy  he  has 
a  right  to  make  ichat  use  of  i(  he  pleases. 

Property^  according  to  the  definition  given  of  it  by 
the  defendant's  counsel,  is  "  Jus  utendi  el  fjruendiS^ 
And  the  author,  by  impovvering  the  bookseller  to  5^//, 
impowers  him  to  convey  this  general  praperlj/ :  and  the 
purchaser  of  the  book  makes  no  stipulations  about  the 
manner  of  using  it. 

The  pubiishtr  liimsclf,  who  claims  this  property,  sold 
these  books,  without  making  any  contract  whatever. 
What  colour  has  he,  to  re/rcwcA  his  own  contract,  or 
impose  such  a  prohibition  ?  ^  ^ 

Nothing  less  than  legislative  power  c^nrestrain  the  use 
i>f  any  thing.  If  the  buyer  of  a  book  may  not  malse 
tchat  use  of  it  he  pleases,  what  line  can  be  dmwn  that 
win  not  tend  to  supersede  all  his  dominion  over  it?  lie 
may  not  lend  it^  if  he  is  not  to  print  it;  because  it  ^ill 
intrench  upon  the  author's  profits.  So  that  an  otueclion 
might  be  made  even  Xo  his  lending  the  bookta  h\$^iends; 
for  he  may  prevent  those  friends  from  buying  tile  book*; 
and  so  the  profits  of  such  sale  of  it  wiil  not  accrue  to 
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the  author.  I  don't  sec  that  he  would  haye  a  right  t» 
copj/  the  book  be  has  purchased,  if  he  majr  not  luedLe  a 
print  of  i( :  for,  printing  is  only  a  method  otiranscribmg. 
With  regard  to  books^  the  very  matter  ondcoaiattB  at 
the  books  are  by  the  author's  pul)Ucation  of  them,  fireoo- 
cabl^  given  to  the  public  ;  they  become  common/  aQ  the 
5e//^i//i^;i/.9  contained  therein,  rendered  universally  common: 
and  >vhen  the  sentiments  are  made  common  by  th^  author's 
own  act,  EvBiiY  L\se  of  those  sentiments  must  be*equalfy 


common. 


Vo  talk  of  r( strati, ing  ih\s  gift,  by  any  menial  reser^ 
ration  of  the  author,  or  any  bargain  he  may  make  witli 
his  bookseller y  seems  to  me  quite  chimerical.  « 

It  isby /fga/actions  that  o/^e/  men  must  judge  and  direct 
theirconduct :  and  if  such  actions  plainly  importtiic  work 
being  made  common ;  much  more  if  it  be  a  necessarjf  cosue* 
quencc  of  the  act,  ^'  that  the  work  is  actually  throwu  open 
by  it  ;"  no  /;r/rfi/e  transaction  or  secretly-reserved  clfiini 
of  the  author  can  cvrr  co/j/ro/ that  necessary  comiequeoce. 
Individuals  have  no  power,  (whatever  they  may  wish  or 
intend,)  to  alter  the  fixed  constitution  of  things  :  a  man 
can't  retain  >«hat  he  parts  with.  If  the  author  will  vplun^^ 
/ari/y  let  the  bird  iiy 9  his  property  is  gone;  and  it  will 
be  in  vain  for  him  to  say  ^^  he  meant  to  retain''  what  is 
absolutely  flown  and  gone. 

There  is  another  maxim  too,  concerning  property ; 
'^  that  nothing  caii  be  an  object  of  property,  thAt  U  n(^ 
**  capable  of  distinguishable  proprietarj/  marksJ*^ 

The  principal  end  for  which  the  first  institution  of  pro- 

Eerty  was  established,  was  to  preserve  the /7eace  of.man- 
ind  ;  which  could  not  exist  in  a  promiscuous  scramble. 
Therefore  a  moral  obligation  arose  upon  all,  ^^  that  none 
**  should  intrude  upon  the  possession  of  another."  But 
this  obligation  could  only  take  place  where  the  property 
was  distinguishable  ;  and  every  body  knew  that  it  was 
not  open  to  another.  Mankind  must  have  a  knowledge 
^f  what  is  their  duty,  in  order  to  observe  il  by  abstaining 
from  every  violation  of  it :  the  breach  of  a  duty  must  be 
wilful  J  to  make  it  criminal. 

it  was  necessary,  therefore,  that  every  person  sliould 
have  some  indiciuy  some  distinguishing  marks  upon  bis 

Eroperty  to  denote  his  being  the  proprietiary  therein :  foTi 
ard  would  be  the  law  that  sbould  adjudge  a  man  guilty 
of  a  crimcj  when  he  had  no  possibility  of  knowing  that 
he  was  doing  the  least  wrong  to  any  individual. 

Now  where  are  the  indicia  or  distinguishing  marks  of 
ideas?  what  distinguishing  marks  can  a  man  fix  upon  a: 
set  of  mtellectual  ideas^  so  as  to  call  himself  the  propnV 
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tor  of  them  ?  they  have  w  ear^mdrks  upon  them ;  Ho        1769. 
tokens  of  a  particular  proprietor. 

!  If  the  author's  name  be  inserted  in  the  title-page,  that      m illar 
is  no  reason ;  for,  many  of  our  liest  and  noblest  authors  t. 

have  published  their  works  from  more  generous  views     taylor. 
than  pecuniary  profit.     Some  have  written  (or  famcy  and 
.  Uie  benefit  of  mankind:  others  have  had  such  pecuniary 
views,  only  for  a  time;  and  have  afterwards  left  their 
work  open  to  all  mankind. 

On  the  other  hand,  if  the  author's  name  was  omitted  [7  Dnrn.  624.] 
in  the  title-paget  he  might  equally  insist  on  the  claim  : 
for,  \{  the  property  be  absolutely  his^  he  has  no  occasion 
to  add  his  name  to  the  title-page.  How  is  it  to  be  known, 
when  such  a  sort  of  property  is  abandoned  ?  in  all  aban- 
donments, two  circumstances  are  necessary  ;  an  actual  re- 
linquishing the  possession,  and  an  intention  to  relinquish 
it*  But  in  what  manner  is  the  possession  of  intellectual 
ideas  to  be  relinquished  ?  or  how  is  the  intention  of  re- 
linquishing them  to  be  manifested  ?  mere  mental  ideds 
admit  of  no  actual  or  visible  possession  ;  and  consequently 
Hre  capable  of  no  signs  or  tokens  of  abandonment. 

The  legislature  had  plainly  this  objection  in  view, 
when  they  penned  the  Statute  of  Queen  Ann^  to  give 
authors  a  temporary  properlj^  in  their  works.  For,  in 
the  preamble,  it  b said* — ^^Whereasmany  persons  may,  •  Sccte. 
^^  through  ignorance,  offend  against  this  Act ;  unless  some 
**  provision  oe  made,  whereby  the  pioperty  in  every  such 
*^  fxK)k  as  is  intended  by  this  Act  to  be  secured  to  the 
**  proprietor  or  proprietors  thereof,  ma^  be  ascertained ; 
t^  j3e  it  therefore  enacted,  that  nothing  in  this  Act  con- 
^'  tained  shall  be  construed,  ^c.  unless  the  title  to  the 
**  copy  of  the  book  be  entered  in  the  register-book  of 
*'  the  Stationers  Company."  And  from  that  regbter« 
book  any  person  may  see  whether  the  author  intended  to 
oiake  a  property  of  his  work ;  and  they  may  see  the  du- 
ration of  such  property  :  for  the  property  is  to  commence 
from  the  publication  of  the  work,  provided  it  be  so  regu- 
larly entered  as  the  Act  requires. 

But  if  authors  have  a  right  at  common-law^  they  need 
not  enter  their  books  at  all  with  the  Stationers  Company  t 
they  may  wave  that.  And  in  case  they  do  not  enter  them^ 
by  what  marks,  then,  must  this  property  in  ideas  be  dis« 
tinguished  ?  And  how  will  the  difficulty  encrease  if  the  f  SS67  J 
property  extends  not  only  to  fourteen^  or  twenty-eight  ..  %***  ^ 
years,  but  for  ever  ? 

Therefore  it  appears  to  me,  that  this  claim  of  a  perpe? 
tual  monopoly  b  by  no  means  warranted  by  the  general 
principles  of  property/ : .  and  from  thence  I  shouKl  have 
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1769»       ttionght  that  it  ccuU  ikiT  be  a  paft  of  the  cowmum  Hm  of 

England. 
MILLAR        But  I  will  now  consider  the  fffoftif  general  rroviid^ 
V.  upon  which  this  perpetual  copj-*right  was  anrnra  at  the 

TAVLOR.     bar;  namely,  the  supposed  usage  and  iaw  of  ibis  king^ 
dom. 

Under  this  head,  it  was  contended,  *<  th(4  the  right  of. 
^'  an  author  to  the  soit  publication  nnd  perpetual  mono* 
^'  poly  of  his  works,  though  il  were  not  maintainable  oa 
^^  general  principles^  is  yet  a  kind  of  cusiotnary  property, 
^^  a  right  that  has  always  been  aUozoed  aod  tupporied  ia 
*^  this  kirigdomJ'* 

If  it  was  so,  it  is  strange  that  in  all  our  laws,  where 
every  kind  of  property  is  so  much  discnssed,  a  claim  so 
extensive  as  this,  is  not  absolutely  establhhed.  And  yet 
it  was  admitted  by  the  plaintiff's  couosel,  ^^'that  the? 
^^  could  not  produce  any  one  deiemiination  in  a  CJoortof 
'<  laze  that  had  established  any  such  kind  of  property/' 
They  attempted,  however,  to  set  up  some  extraordinary \ 
substitutes,  to  supply  this  deficiencv.  The  first  was  thtf 
finding  in  the  special  verdict,  ^^  that  before  the  reign  of 
^  Queen  Ann,  it  was  usual  to  purchase  from  authors 
^^  the  perpetual  copy -rights  of  tlieir  books,  and  to  assign 
^^  the  same  from  hand  to  hand,  for  valoabk  consideni<K 
^^  tions ;  and  to  make  them  the  subject  of  fumify^settie* 
*«  ments:^ 

A  description  thus  painted,  with  the  striiang  ideas  of 
purchase  and  familt/'possessions,  may  at  first  sight,  da^ 
zle  the  eye,  and  catch  our  passions  :  bat,  when  nearef 
looked  at,  and  fairly  viewed  and  examined,  we  shaH  luid 
It  merely  an  illusion. 

There  are  but  two  lights,  in  which  it  can  be  appKbd 
to  the  present  quefiition  :  either,  Ist,  as  establishing  u  cui* 
tomary  property,  in  fact ;  or  2dly ,  as  shewing  that  fber^ 
was  R  genet  al  idea  or  notion  of  such  a  right,  aatecedent 
the  statute  of  Queen  Ann, 

With  respect  to  the  former — it  is  impossible  that  it 
can  establish  any  customary  claim.  It  is  no  usage  or 
iwfaich  the  iaw  can  take  notice  y  being  merely  an  all^a- 
tioR  of  particular  contfacts  which  somt  individuals  have 
made  bdlbrethe  reign  of  Queen  Ann.  Whereas,  to  cob' 
ttitute  a  legal  custom,  it  must  have  these  two  qualities  i 
first,  a  custom  must  import  some  general  right  in  a '4(tf« 
trict,  -opd  not  a  few  mere  private  acts  of  individuals;  and^ 
in  the  next  place,  such  custom  must  appear  to  <bave  eisf^'- 
isted  immemofiidly.  All  oustcHns  operate  -(if  4bey»bave- 
any  operation)  as  potiiive  laws.  The  mere^ad  of  vmApm 
vpitt'be  mo  tiffik  at  all,  in  itetif:  but  "wMea  SkCuHom  km 
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prevailed  from  time  immemorial,  it  has  the  evidence  and        1769. 
force  of  an  immemorial  law. 

If  the  custom  be  general,  it  is  the  law  of  the  rea/m  ;       mill  Am 
If  local  onl//^  it  is  lex  loci^  the  law  of  the  place.  ▼• 

Ndw^  a// laws  are  general,  as  far  as  the  law  extends  ;    taylor. 
and   all  customs  of  England  lare  of  course  immemorial. 
No  usage  J  therefore,  can  be  part  of  that  law,  or  have  the 
force  of  a  custom^  that  is  not  immemorial. 

Here,  no  such  general  or  immemorial  lisage  is  sug- 
^steil :  this  finding  is  merely  an  allegation  of  particular 
contracts  made  with  psirticular  individuals  before  the  reign 
of  Queen  Ann. 

So  far,   it  is  true,  appears  from  this  finding,  ^^  that 
•*  prior  to  that  reign,  copies  have  bi»en  purchased  for  va- 
^*  luable  considerations,  and  made  the  subject  6{  family/* 
"  settlements^ — But,  how  long  before  ?     Whether  one 
hundred  years,  fifty  years,  or  ten  years,  is  not  stated. 
Very  certainly,  it  could  not  be  immemorial:  For,  the  art 
of  printing  utras  not  known  in  this  kingdom,*  till  the  reign  *  See  the  Note 
of  Ed.  4.     Therefore  these  contracts  could  not  be  de-  Se'*^*1f  this 
rived  from  the  ancient  immemorial  Ivl^  of  the  Idnd  :  and,  casc* 
conscqilently,  they  could  not  create  a  species  of  property 
^vhich  was  unknozrn  to  that  law. 

It  is  indeed  impracticable,  to  draw  any  inference  from 
such  a  proposition  as  this  is.  For,  the  verdict  dofes  not 
find  '^  that  these  rights  were  ever  enforced  against 
**  STRANGERS."  The  pdrtics  would  undoubtedly  acaui* 
esce  in  the  agreement :  and  the  families  on  whom  tney 
were  settled  would  not  reject  a  settlement,  however  chi- 
mericuL  But,  unless  it  was  shewn  that  these  claims 
have  been  enforced  against  strangers^  no  private  contracts 
or  familj/'settlements  can  impose  a  law  upon  the  public. 

It  ife  said,  "  they  serve  to  shew  there  was  ^general  idea 
**  afid  apprehension  of  the  existence  of  such  a  ri;jht,  be* 
"  fore  the  statute  of  Queen  Ann.'^^  Admit  the  idea  had 
been  ever  so  general ;  what  are  we  thence  to  infer?  If 
the  ideas  and  sentiments  and  apprehensions  of  individuals 
were  sufficient  ground  whereupon  to  establish  a  species 
otpropertt/;  what  a  vast  extent  would  this  carry  it  to  ! 

Immense  ideas  Of  property  were  raised  in  the  South- 
Sea  stock,  in  the  year  1 7!%.  In  that  year,  innumerable 
rights  of  this  kind  were  bought  and  sold;  and  these  [  3369  ] 
transactions  passed  Wween  parties  whose  ideas  were  as 
sanguine  as  any  authors  could  be  ^^^  that  the  ideas  they  177^2 
**  sold  were  real  property :"  and  yet  the  subjects  that 
were  sold  were,  in  truth  and  fact,  rio  real  property. 

The  good*will  erf  a  shop^  or  of  an  ale«honse,  and  the 
ctistom  of  the  road  (as  it  is  called  amonff  carriers,)  are 
constantly  bargained  fdr  and  sold^  as  if  m^y  were  pro* 

Vol.  \V.  «  E 
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IJGO.        ]x^rty.     But  ^\Uat  arc  these?    Nothing  more  than  the 
pnod-will  of  fho  ciislonicrs,  who  may  vilh(lr(ni'  frcftil. 
AiiM.AR     them,  (lie  \vry  next  day,  if  llicy  please.     The  pnrcfeiser 
V.  of  tliis  nistoiii  or  (^oocl-will  gains  no  certain  properly  in 

TAYi.oii.  it ;  he  has  no  |)OT\er  to  confine  it  tf»  himself^  nor  can  be 
flse  any  p()\>er  to  prrxmi  i^hrr  people  fnnn  gaining  the 
I'lisfoiii.  It  is  an  advantage,  imiccd,  k<>  far  of  liervioe^  as 
it  £>  ivfs  (he  purrhaser  a  priorily  for  custom.  And  so  it 
is  in  (lie  cast*  of  the  publicalion  of  a  b^kr  it  gives  a 
prioiiljj^  and  gels  a  wt  oi  Jirst  customers.  But  none  of 
these  cases  vm\  cs(abti;ih  an  absolulcj  perpetualy  vxclusixe 
property. 

\\'hati»?er  kicas  uidivkTnals  m.ij'  forni,  or  however 
they  may  trafhc  among  themselves  in  imaginary  claiinsy 
(hey  caiii!o(  adect  the  real  ri<rht  of  the  public,  nvlijo  artf 
no  parties  (o  such  con(rnc(s :  tliey  cafl't  create  law.. 

It  is  a  >vrll-knowu  maxim  in  our  hw,  ^Mlmtno  mair 
*'  can  by  any  device  whatever,  create  a  new  consequcHce 
^^  out  oi^  an  estate,  or  innovate  upon  the  law  of  the  lanii..'^ 
Fie  cannot  iinnvx  to  his  estate  any  novel  conditions  XhvLi 
are  iftconsistcht  with  the  nature  of  the  estate :  much  less, 
can  (he  acts  or  interests  of  imliiiduah  abridgc.the /)<i6//c 
of  ihciv  natural  right  J  or  entahlish  nwnopolits, 

'J'lie  next  arguments  urged  in  favour  of  this  claim, 

were  the  tico  Inj-lnxcs  of  the  Stationers  Comjmny ;  the 

former,  nia«h»  in  ultigast  IGSI  ;  the  hitter,  in  Alatj  1694: 

(he  former,  recogniz(*s  it.     It  is  material  to  attend  to  the 

* T: ''!"!^* '*'     words   of  this   by-law.     It  ass<*rts,*  that  divers  of  the 

8.^K.,  x\.i>i .        niembers  of  the  cojn]>iuiv  had  groat  part  of  (heir  estates 

ill  copies;  and  (hat  by  the  ancient  usage  of  (hat  com- 
pany, when  any  books  or  copieiT  were  en(er(Hl  in  their 
register  to  any  of  tlie  memlxTs  of  (hat  comi>any,  such 
jiorsons  >vere  always  reputed  (he  |)roprietors  of  them, 
and  oiialit  (o  have  {he  sole  prindng  of  (hem.  The  nexi 
1«^«*"*^'^'      '**  ^'*^*  sanie,+  only  wilh  this  additional  cniry  (after  these 

two   recitals,   and    rc(;iti;ig  *'  that  (he  copies  were  con- 
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,  ,^^y 

entry  shall  be  duly. made  of  any  book  or  copy,  by  or 
[  2370  ]  l"**  »»y  member  of  the  company  ;  iu  such  case,  if  any 
other  inendMT  shall,  without  (he  licence  or  consent  of 
the  nuMuIxT  for  or  to  or  by  whom  the  entry  is  macie^ 
prin(,  import,  or  expose  \o  sale,  ^r.  they  slmll*  for 
every  c<#^)y  forft  it  twelve  pence. 

The  View  of  inserting  these  by-laws  iu  the  spec^  rcir* 
diet,  was,  first,  (o  draw  from  the  preamble,  something 
in  favour  of  copy-rights ;  and,  in  the  second  placCy  Xp 
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5bcw  that  those  rights  were  prelected  by  these  by-laws.  .  1769. 

•  With  re>pect  to  the  first whatsoever  th(  se  by-laws, 

liavc  or  mif^lit  have  su<fgestcd  in  favofir  of  this  claiDi,, 
they  would  be  cerUiiiily  no  evidence,  at  all.  They  are 
ro?ffincd  to  the  iv embers  of  that  Company,  and  could  hot 
be  read  a  (gainst  the  present  defendant,  who  is./io  member 
of  their  company,  nor  subject  to  their  by-laws.  Tbcy 
arc  confined  too  to  such  books  as  arc  entered  in  the  re- 
gister-book  of  tliat  company  by  to  or  for  some  member 
of  tlie  cotnpany  :  and  tliis  is  founded  on  the  ancient  pri* 
vilcge  of  that  compimtj ;  and  can  only  affect  their  own 
mcmt)ers. 

So  peculiar  a  claim  is  so  far  from  being  a  proof  of  a 
common-laio  right,  that  it  is  an  argument  against  it.  For^ 
if  such  a  right  existed  by  the  common  law  of  the  landy  it 
could  not  be  spoken  of  as  subsisting  only  by  usage  of  the 
compart  f/. 

But  we  are  on  a  question  of  law  :  and  that  U  only  (o 
be  determiiu^d  on  fei!;af  principles,  and  not  upon 'the  alle- 
gation of  a  particular  set  of  men.  Here  is  a  question j 
*^  wliether  this  or  that  article  of  property  Iwlongs  to  A. 
*'  or  /J."  And  upon  a  iff-wrrfi/ question,  ''  whether  such 
'^  a  Hiing  is  the  subject  ofpropertt/^  or  does  /rcr/y  belong 
*'  to  a//^'^  it  is  the  law  that  nmst  determine;  not  the  Z>y- 
tarcsofiUc  (^onipany  of  Stationers. 

It  wouhl  be  strange  indeed,  if  this  great  point  which 
the  courts  of  law  have  thought  so  arduous  to  determine, 
were  to  be  decided  at  last  by  tlie  opinions  and  resolutions 
of  the  Slalioncrs  Comptun/, 

WitJi  rcNpect  to  the  s(!t:ond  view  of  inserting  these  by* 
la\>s  in  the  special  verdict;  namely,  ^Mhe  &liewing  that 
*'  these  rights  of*  authors  were  projected  by  these  by* 
*'  laws'* — these  bv-laws  seem  as  deficient  in  this  view, 
and  as  little  capable  of  establishing  this  pomt,  as  they 
were  in  the  former  vicw^  and  in  support  of  the  right 
.itself. 

These  bj-laws,  in  the.  first  place,  have  no  relation  io 
the  claims  of  authorship.     The  copies  they  refer  to^  are 
onhj  those  copies  wliicli  particular  members  of  the  Sta*  ^  [  2S7I  ] 
tioners  Compaftt/  had  the  privilege  to  print ;  either  by    <       . 
patents  to  themselves,  or  by  licence  of  the  StatiohersCom- 
panj^.     In  the  next  place*,  they  do  not  give  protectioUy 
ihey  d)  nut  pretend  to  give  protection,  to  any  but  those 
o(i\ic\x  own  compam/.     The  offence  of  infringing  those 
rights,  and  the  pcilalties  inflicted,  are  confined  to  their 
own  members  onljj:  and.  the  ppnalty  is^  given  to  the  com* 
pony*  themselves..'   TikO  nhote  i^s  upthing  otore;than  a  ^v.  ante,p« 
corporate  regulation  oi  tiieiroaptf  eon^jj^ijf^    Many  mem-  12:^,  S308. 
"  ■  ■    •      ^   •    ■  ■    2E2"  ■       ■ 
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• 

het$  6f  (bat  company  yrere  possessed  of  copies;  and 
others,  of  particular  allotments  from  the  company  for  the 
sole  print mg  of  their  own  books :  and,  to  preserye  pro*' 
per  order  amongst  themselves^  tiie  books,  that  each  mem- 
ber  was  allowed  to  print,  were  entered  in  their  roister ; 
that  every  one's  claim  miirht  be  known  among  (hemsefCesj 
and  theT  mi^ht  not  intrude  upon  edch  otherU  right 
But  (n'ese  entries  and  by-laws  extended  no  further  than 

'  16  the  members  of  that  cumpan^.  No  author  whaterer 
had  from  them^  the  least  pretension  to  copy^right.  And 
even  these  members  themselves  cotdd  have  ncrTedress 
agiriiist  strangers  ;  but  onlj*^  amongst  themselves.  These 
by-laws  provuled  no*  remedies  a^atiirst  other  persons  i 
nor  indeed  had  the  company  a  right  to  impose  their  re* 
strictions  on  any  but  their  own  body.  Where  then  is  that 
ropj/'Tighl  o[  authors,  which  they  plead  for  ?  Of  that 
general  protection  which  these  by-laws  have  beenimagio  • 

'  ed  to  afford  to  them  ? 

But  oilier  things  were  urged  at  the  bar,  and  several 

•  other  matters  were  substituted,  to  account  for  the  want 
of  judicial  dctcrmmations  in  favour  of  this  claim;  asy 

'  the  charters  of  the  Stationers  Company  ;  two  proclatna* 
tions  of  //.  8.  and  Queen  3Iarf/ ;  two  decrees  in  the 
S(^r-Chamber ;  two  ordinances  made  in  the  time  of 
the  usurpation ;  and  the  Licensing  Act  of  13  Sf  14 
ofr.2. 

These  extraordinary  Acts  of  Slate  were  quoted  asgiv* 
itig  protection  to  copy-rights,  and  to  account  for  the 
want  of  judicial  determinations.  But  none  of  them,  ex* 
cept  the  Statute,  come  regularly  before  us;  so  that  we 
can  properly  take  notice  of  them. 

If  these  were  material  io  the  deciding  this  question, 
they  should  all,  I  apprehend,  except  the  iiicensing^  Act 
of  C.  2.  have  hi^w  found  bj/  the  jury.  For,  all  thie  rest 
are  particular  instruments  ^  and  if  admissible  at  all,*  they 
were  matter  of  txidmce^  and  not  of  law  f  they  could  not 
come  properly  before  us  by  way  of  argumefH^  from  the 
bar ;  nor  can  we  regularly  take  notice  of  thtno^  upon  tbe 
bench. 

But  I  mention  this  merely  for  the  sake  of  precedkni  Md 
regulari^j/  ;  meaning  at  the  same  time,  to  wave  all  obyec* 
tions  of  this  sort,  and  to  considertbe  several  instritomits 
themselves 

First,  as  to  the  charters  of  the  Stationers  CompMy^  >■ 

The  chief  stress  was  laid  on  the  clause  in  the  charter  of 

*  36  C  9.  which  mentions  the  proprietors  of  copies  entering 

their  books  or  copies  in  the  register-book  of  tue  Stationen 

Company ;  and  aeclares  that  they  should  thereupoa  hnro 
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the  same  right  as  bad  been  usua)  for  one  faundred  years 
past. 

But  the  proprietors  pf  books  ^od  copies  to  wliom  this 
refent^  were  merely  those  members  of  the  Stationers  CoM" 
pan^y  vfho  had  the  sole  printing  of  I)ook8  by  patent.  And 
we  see  by  their  by-laws,  they  cmim  forthemsekes  and  their 
members  a  peculiar  priytlege  in  copies.  And  tiiere  is  act 
ancient  usage  of  the  compani/  referred  to  anc)  confirmed, 
as  the  usaj^  which  existed  ^or  one  hundred  years  pasll 

It  is  not  pretended,  that  such  right  existed  immemo* 
rialfy.  And  vbatc ver  these  charters  may  have  suggested, 
no  charters  from  the  crofWf,  and  consequently  no  express 
sions  in  sucn  charters,  conld  affect  the  general  ri<^'hts  of 
the  subject.  And  it  would  be  strange  indaed  to  infer 
usage  of  law ^  from  grants  made  to  the  Stationers  Comr 
pany. 

When  the  prerogati^re  made  such  extraordinary 
strides  as  it  did  at  that  time,  the  company  were  impowered 
to  search  the  houses  of  all  printers  and  booksellers,  and 
to  seize  all  books  that  were  contrary  to  any  Statute  t}ieq 
made  or  that  should  be  mode,  4*^. 

Are  we  therefore  to  conclude,  or  conld  we  draw  any 
deductions  (either  legal  or  historical)  that  such  search,  '  . 
seizings  or  imprisonments  could  be  legal  in  themselves  ? 
and  as  to  the  protection  these  cliarters  gave  to  copi/-rights 
— they  do  not  pretend  to  extend  to  any  claim  of  co/?y- 
right ;  but,  to  such  persons  only  as  should  a^er  their 
books  if>  that  company's  register.  But  if  authors  had 
any  common  law  right,  it  would  be  enuaUy  good^  whe- 
ther they  entered  them  there  or  not :  for,  such  entry  can 
not  extend  nor  abridge  that  right,  if  they  reajly  had  it. 

The  institution  *'  that  «// books  should  be  entered  in 
^^  that  register,"  was  merely  poHtica! :  the  design  of  it 
was,  to  suppress  seditious,  htreiical  or  immoral  booVs. 
The  inserting  in  these  registers  the  claims  of  patentees  or 
any  others,  was  an  orii^innl  institution  of  the  Sfationer% 
Company  y  and  extended  no  fnrfberWmn  iheir  own  memlters* 
With  respect  to  all  others,  these  privileges  extended  not 
to  them.  This  concerned  merely  their  own  government :  [  S373  1 
and  their  own  by-laws  cpuld  not  extend  further  than  their 
own  community. 

The  two  proclamations  were  issued,  one  by  //.  8. 
(as  despotic  a  prince  as  ever  sat  upon  the  (iirone  ;)  the 
other,  by  his  bigotted  daughter  Queen  JV/flry/  and  re- 
late to  other  purposes.  The  former  was  a  general  pro. 
clamation  against  the  printing  any  books  whatsoever 
without  a  licence :  and  that  of  Queen  Mart/y  from  print- 
ing what  she  called  hereticalhoo)^. 

What  have  these  to  do  with  the  copy-right  of  authors  f 
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[  2374  ] 

•    Or  1637. 
Qu.  Y.  ante^p, 
5313. 


these  czclusiiiiis  extend  as  much  to  otrr,  as  to  anoihrr: 
if  the  tiook  \M\b  oirciisive,  il  was  indiflereiit  to  (he  court| 
u^hosc  it  was. 

The  ptUenls  rum  pttiies^io  granted  the  book  to  par-- 
ticuhir  ])er!ions,  for  a  c?ertaiii  term  oft/ears, — From  heticc 
it  was  siiid,  ^'  il  was  no  iatuvution  in  authors  to  chum 
^*  this  fxclusixe  right.'*  'i'he  patents  that  were  asserted 
in  this  piirt  of  the  urguments,  were  taken  from  Amfs*% 
Typo|crr.pbycal  Antiquiti(;s  ;  nnd  were  so  arbitrary  gross 
andalwiirii,  that  ono  would  not  have  expected  feuch  a 
quotation.  Gwicte  Iiad  a  patent  for  Un^  *  primer  of  Sa/^S' 
bun/  use;  f  Sa.rtott^  for  all  maps  anti  cluiitsof  Evgl'Vfd\ 
and  J  TnUis  /ind  /i/iv/i ,  and  alno  %  Morfei/^  for -the  print- 
ing (  f  ninsic  ;  and  ||  Sj/nicocke,  for  all  things  printeil  on 
one  sid«  of  a  sh(^t,  or  any  »^:irt  of  a  sheet:  provided 
the  other  side  was  while  pa|K'r  In  all  thwif  patents 
there  Mcrcptvi^lffa  inflicted  ;  and  they  had  power  given 
them  to  sci-:c  IkxiKs,  and  search  houses.  They  arc  t<Hi 
gross,  to  be  argued  IVcnu  :  but  they  exclude  all  notion  of 
proprietary  right.  The  grant  was  given  to  t lie  pmi/trj 
thenist»lvc^,  without  any  regard  to  the  authors^  or  new 
compositions.  The  very ///////e  of  being  patents  to  »riw- 
ten^  and  tlie  iimils  fixed,  shew  that  they  exclude  ail 
ideas  of  a  IHcrari/  ris;ht^  and  a  property  subsisting  in  the 
authof  • 

Next  we  are  told  of  some  j)rocet*dings  in  the  Stau- 
CriAMBEW  ;  a  Court  the  very  name  whereof  is  suthcient' 
to  blast  all  precedents  brought  from  il.  JJut  i  will  do  the 
gentlemen  the  justice  to  say,  they  did  not  meiin  to  adduce 
them  as  authorities  ;  but  to  apply  them  as  hisiorical 
aneedotcs  in  their  favour. 

It  was  said,  in  one  of  these  decrees  f,  that  no  person 
should  print  any  book,  work,  or  copy  against  the  true 
intent  and  meaning  of  any  letters  p<itent,  or  prohibition 
of  any  kno^^n  law  oi  Etiglandy  or  other  ordinanci*s  laid 
down  for  the  goo<l  government  of  the  .Stationers  Com- 
pany, Sfi\  Anil  this  decree  was  afterwards  by  the  com-* 
mand  of  Jac,  J.  ordered  to  l>e  put  in  execution; 

In  1607  *,  it  was  ordered  by  a  decree,  that  no  person 
should  ])rint  any  book,  which  the  Stationers  Comi)aiiy 
should,  in  their  books,  prohibit;  <ind  which  that  com- 
pany should,  by   letters  patent,  have  a  right  of  print- 


ing. 


Such  were  tlie  edicts  of  that  imperious  C(mrt.  And 
is  it  possible  to  apply  this  despotic  decree  to  ihele^al 
right  of  authors y  in  am/  light?  tj/raunical  and  UhgaTvk% 
the  Star-Chamber  wras,  the  sole  jurisdiction  they  possesscxl 
was  in  criminal  matters  respecting  books ;  and  these  only, 
(as  their  decree  mentions,)  in  such  as  ^Yere  bad. 
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Tliey  coa.Mderctl  all  iirfringcnicnts  of  patents  and  grants       1 7Q9^*^ ' 
•f  the  crow  If,,  as  contempts  of  rci/ol  mUhoriti/  ;^  and  on 
that  \Acn,  they  supported  any  patent  thccrowii  tliought       MiLiijiR 
proper  to  grant.     For,  as  Lord  Cole  *  observes,    "  such  v. 

^^  boldness  the  mouopoUsts  took,  tiiat. often  at  the  coun-     tavlob. 
"  ciUtable,  Star-Chiunber  and  Exchequer,  petitions,  in-  •Seesinst. 
^*  formations  and  bills  were' pa'fcrred,. pretending  a  con-  18^>  18^- 
^^  tempt  for  not  oljeyinq  the  conimundinents  and  clauses 
^*  of  the  said  grants  of  Monopolies,  and  of  the  procla- 
'*  mations  concerning  the  same.'*     For  preventing  wUcli 
mischief,  Lord   Coke  says^  that  branch   of , the  Statute 
Tiras  added,  whi^ch  directs,  ^^  that  alt  grants  of  monopo- 
^^  lies  siiall  be  tried  arul  determiiK^l  by  ami  according  to 
*^  the   common-Uiwy     In  that  of  21  t/rtw«  the  first  t,  a  tCap.  3. 
firoviso  was   co:itained,    ^Hhat  it  should  not  extend  to 
"  any  patent  of  privilege  concerning  printing^."  .There-  %  TiicSth 
fore,  as  to  thcae  patents,  theStar-Chaiuber,  co/z/i/t 2/e(/ the  proviso :  V.  5, 
same  usurped  power  of  injoining  obedience,  and  punish-        '  *^* 
ing  contempts. 

But  the  decrees  of  this  arbitrary  Court  can  not  be  op» 
plied,  either  judicially  or  historically?  \o  civil  cases,  or  ^ 

(more  particularly)  io  the  present  case. 

Of  such  kind  of  patents  the  StatioruTs  Compmy  were 
the  ingrosscrs.  Some  assumed  claims  and  anthorities 
were  allowed  to  them,  for  the  printing  of  particular 
books.  They  were  of  service  to  the  state  in  suppressing 
any  seditiims  books:  and  so  that  authority  in  tlieni 
(however  unwnrrantiible  in  itself)  was  preserved  to  them; 
and  the  Star-Chamber  secured  it  to  them. 

Hy  the  char/er  of  Queen  Man/^  the  Company  of 
Stationers  were  made  a  kind  of  literary  constables,  to 
seize  all  books  that  were  printed  contrary  to  the  Statute, 
<Sr,  Am\^  as  Mr.  Yovlce  observeii  in  ariruing  the  case  of 
The  Lfiizersitt/  of  Cambridge  v.  Baskttt^  whrn  once  the  * 

company  were  made  absolute,  they  attempted  to  execute 
such  outrages  that  no  Ixidy  could  submit  to.  Ami  the  f  2373  ] 
Slar-Cliamber  supported  them,  and  insisted  upon  obe- 
dience to  the  Stationers  (Jompajiy.  No  book  was  allow- 
ed to  be  printed,  till  it  was  ente.rrd  in  their  re;jister  i 
and  consequently,  they  might  stop  whatever  publication 
they  pleased.  liic  Star- Chamber  was  equally  zealous  in 
supporting  tho  interests y^^  thcj  pa^'crs  of  that  favourite 
Company  of  Stationers  :  and  therefore  they  exerted  the 
tenr6i*s  of  their-  authority  to  enforce  the  privifeo-e  which 
had  been  granted  to  them  or  to  any  of  their  memlx^r^,  by 
patents  or  charters  from  the  crbwn.  .  And  tliis  they  did, ' 
under  their  rnWrtfl/ jurisdiction,- . by.  assuming  a  pov%er, 
in  virtue  of  it,  to  punish  fordisolfe.die'nc^  iO  the  patent^ 
and  loyal  grants,  which  they  were  possessed  off 
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1769.  They  did  Jioi  otherwise  interfere  \  where  there  was  op 

^aiit  or  prohibition,  fo  c^ive  thorn  a  colour  for  it.     That 

VILUIR     (3oiir(,  >%ith  all  thrir  extra vasfance,  extended  their  juris^ 

V  diction  in  this  matter^  only  tp  the  grants  of  thecrownorto 

TAYLOR,     the  ordinances  of  the  Stationers  Company.     Can  this, 

th.Mi,  be  any  proof  at  all  of  the  inherent  H^bt  of  authors 

in  (he  copies  of  their  works  ?  A  ris:ht|  which  if  it  exists  at 

all,  is  an  original  indcpendtnt  right.     Do  these  decrees 

serve  for  the  nrotection  of  such  rights  qf  authors  9   Are 

th<  y  so  cpnciusiFe,  as  to  account  for  and  supply  the 

want  of  any  other  determination  in  their  fayoiir  ;  when 

(he  ft  hole  ri.zht  which  was  the  subject-matter  of  them,  is 

cofffintd  to  the  Stationcrt  Compan^^  or  to  those  that  had 

patents  from  the  crown  .* 

The  next  favourite  topic  of  the  plaintiff's  counsel  was 
(he  ordinances  made  by  (he  Houses  of  Parliament.  But 
they  were  calculated  to  political  views  ;  except  what  re* 
lated  to  the  Stationers  (Company.:  and  no  protection  is 
^iven  by  them  to  the  copy-rights  of  authors  in  general, 
-What  related  to  the  Stationers  Company  is  adapted  tq 
the  particular  privileges  of  that  company  and  its  mem^ 
hers.  The  ordinance  in  1649,  is,  ^^  That  no  person 
^^  should  print  or  reprint  any  book  or  part  of  a  book  that 
^^  was  granted  to  the  Stationers  Company,  without  their 
^^  consent ;  nor  any  book  or  part  of  a  book  which  was 
f^  enterpd  in  their  books  io  or  for  any  member  of  the 
**  company,  without  the  consent  of  tlie  owner,  ^c.*- 
The  design  was  to  stop  the  publication  of  those  papers 
which  the  royalists  published. 
•  In  165«.  Qn«  The  title  of  the  other  ordinance  ^  was  for  stopping  nn- 
V.  ante,  p.        licensed,  scandalous  publications,  4*c.  :  and  therefore  it 

enacted,  ^^  that  no  book  should  be  published,  unless  it 
<*  was  approved  by  the  licenser J*^  And  by  the  same  ordi- 
nance, the  Stationers  Company  were  authorized  io  search 
for  all  unallowed  printing  presses  employed  in  printinup 
unlicensed  books  ^c. ;  and  likewise  to  apprehend  all  au- 
thors Sfc. 
r  2576  ]  The  whole  of  these  ordinances,  from  the  beginning  (o 
the  end,  were  adapted  to  the  same  political  views;  except 
that  particular  clause  which  is  entirely  confined  (like  the 
Star-Chamb  t  decrees)  to  the  privileges  which  bad  been 
granted  to  the  Stationers  Company,  and  the  particular 
claims  of  their  members. 

But  there  is  not  ^  clause  that  states  or  protects  the 
copy-right  of  authors. 

The  Statute  of  J3*  14  (7.2.  c.33.  (the  Licensing-Ac(^) 
was  next  mentioned  at  the  bar :  and  the  plaintiff's  couiw 
sel  argued  that  it  contained  a;  recognition  of  the  copy- 
right, and  such  a  protection  to  authors^  that  they  need 
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not  to  seek  any  other.     In  proof  whereof,  three  clauses  ift       1T69. 
that  Act  were  qnott'd.     In  the  18th  section,  is  a  proviso 
to  save  the  rights  and  privileges  of  the  universities  touclt^-      uihhAU 
ing  the  licensing  or  printing  of  books.     By  the  third  ▼• 

section,  no  private  person  may  print  any  book,  unless  it  Tf  tloe. 
be  entered  in  the  Stationers  Company's  register*bobk,^d 
licensed,  <St.  The  twenty  •third  section  contains  a  pro« 
viso  to  save  therighfs  aqd  privileges  of  particularpcrsons 
who  have  grants  from  the  crown,  according  to  tneir  re* 
spectivc  grants. 

But  how  will  these  clauses  avail  those  authors  who  are 
not  members  of  the  Stationers  Company,  nor  have  any 
particular  grant  of  an  exclusive  privilege?  Or  if  the 
author  had  failed  to  enter  his  book  in  tfae  re^ister«book  of 
the  Company  of  Stationers^  what  relief  or  redress  could 
be  have  had  ?     '      • 

For  my  own  part,  I  cannot  collect  from  any  of  these 
several  intltrumcnts^  any  authorities  that  favour  the  pre? 
sent  plaintiff.     They  were  no  security  to  the  copy-rights 
of   authors  in  general :    nor  can  they  account  for  the 
want  of  legal  determinations  in  favour  of  the  plaintiff*s 
claim.     The  patents  were  enormous  stretches  of  thcpre- 
rogative,  to  raise  a  revenue^  and  to  gratify  particular 
favourites  without  the  least  regard  to  authors  and  nerp 
compositions.     And  all  the  rest  of  these  authorities  were 
founded  on  political  views,  to  prevent  (as  they  declare) 
heretical  and  seditious  puhlicmons  Sfc.     And  the  orders 
^^  that  all  books  should  be  entered  in  the  register  of  the 
"  Stationers  Company,"  were  to  prevent  improper  pub- 
lications ;  and  have  no  view  to  establishing  the  right  of 
copy  to  authors.    The  innocence  or  delinquency  of  the 
work,  and  not  any  private  property  in  the  authors y  were 
the  object  of  their  inquiry,     if  the  licenser  did  not  aip- 
prove  the  copy,  he  could  stop  the  author  himself  from 

{>ublishing  his  02D/|  composition.    The  institution  of  the 
icenser's  office  was,  iq  guard  against  improper  poli- 
tical publications* 

The  by-laws  of  the  Stationers  Company  protect  none    [  SS77  1 
but  their  ozm  members. 

What  security  then  were  all  these  instruments  for  the 
copy  •right  of  any  author  f 

1  might  also  observe  upon  all  these  instruments,  that 
these  express  jprohibitions  plainly  imply  <<  that  authors 
^^  had  no  protection  at  common  law  :"  lor,  if  they  had, 
it  would  have  been,  a)one  and  of  itself,  a  eompetent  pro- 
tection tothem;  aiid  ajl' these  prohibitions  would  have 
bpen  needless. 

I  am  now  come  to  the  last  re^rt  of  the  plaintiff's  Couo* 


( 
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J 769.         acl  for  supporling  tbcir  claim  ;  anilihat  is,  the  injuiKtiom 

that  have  bitcn  granted  by  the  Court  of  Chancery. 
mi.LAii         Great  attention  and  respect  is  undoubtedly  <uie  tq^the 
V'  decisions  of  a  Lord  Chancellor :  but  thev  are  not  oonclu- 

T  A  Y'^LOR.     stye  upon  a  Court  of  cmnmon  laiCf    Had  these  injunctions 
(which  were  only  temporary)  been  perptiuaf^ihey  could 
have  no  eifect  oi|  a  Court  uf  cotnmoii  taic^  in  a  common 
law  aueUion. 
[6  Vet.  695.  '^^^  cooimoa  hiw  of  England  must  direct  the  determi- 

•  Vcs,  2ti.]       nation  of  a  common  law  question.     By  common-law  de- 
terminations we  .are  bound ;  and  to  them  we  Qiiist  ^ways 
.adhere :  for,  these  are  the  proper  constitutional  dcdara- 
.tions  of  the  law  of  the  land.     Thc^'  are  so  considered| 
even  by  the  Court  of  Chancery  itself.     W  hen  any  cloubl 
ariseti  in  a  cause  in  lequUjf  concerning  a  point  of  common 
laWf  it  is  usually  referred  to  the  determinalion  o(^,  Court 
of  common  law.    The  very  case  now  before  us  is  sent 
Iiitlicr  for  our  determination,  because,  it  is  a  question  of 
common  law.     But  the  Courts  of  law  never  apply  to  a 
Court  of  lilquity  for  //ifir  decision^  in  a  common, taw  ques* 
Hon.    When  the  .Court  of  £quity  appeals  to  us,  as  a 
Court  of  Law,  by  iX'ason  of  its  being  a  common  law  ques* 
•  tion,  it  yrould.seeni  a  little  strange^. if  we  should  go  oack 
. totbat  very  Court,,  to  inquire  Mfti'  opinion  upon  it ;  or, 
.  in  other  words,  if  .we  should  answer  the  question  theyjmt 
to  us,  hy  making  the  very  same  inquiry  of  them.     Yet 
that  would  in  effect  Ix?  the  case,  if  we  were  to  form  our 
.decii^ion  of  this  question,  upon  the  arguments  and  deci« 
sions  made  in  the  authorities  that  have  been  cited  ^  it 
would  be  grounding  our  decision  upon  what  is  no  Judg* 
mrot  or  authority  at  all.     Those  injunctions  were  but 
temporary  suspensions,  ^^  till  the  rights  should  be  deter<* 
mined;*'  and  none  of  them  contain  any  express  decision 
whatever. 
9378  ]         It  was  said  at  tlic  bar,  ^'  that  tlicse-  injunctions  were 
^^.  acquiesced  in,  by  the  defendants."     But  no  ^tcquies** 
cence  of  tlie  parties  can  alter  the  law.     The  Court  of 
('hancery  could  have  reasoned  and  concluded  from  these 
arguments,  as  well  as  we:  and  they  would  hunllywish 
us  to  draw  deductions  from  their  own  decisions.    Their 
sending  the  cause  to  us  is  a  decisive  proof  ^^  th{it  tli.e 
^*  Court  of  Chancery,  who  granted  these .  injunctions, 
^^  consider  this  matter. as  unsettlvd.'*^    And  in  the  case  of 
Millar  v.  Donaldson,  which  was  a  case  depending  upon 
.common  law,  Lord  Nortiungton  would  not  determine 
the  point;-  but  kit  it  to  be.  considered. as  a  qi^estion^of 
COMMON  law. 
it  is  plain,  then,'  that  after  -all  these  injunctions,  tb^ 
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grand  question  itself  is  still,  even  in  that  Court,  considered 
as  an  undecided  pointy 

Bui  as  the  plaintiifs Counsel  relied  so  much  upon  them, 
1  think  it  a  due  respect  to  the  gciitlfmen,  to  examine  par* 
tif:iil;irly  the  injunctions  themselves  ;  and  see  whether 
tliey  have  any  sort  of  influence  upon  the  question  before 
u.s,  or  not. 

Jt  is  unnecessary  to  comment  particularly  on  exery  in- 
juuclion  Miat  has  been  mentioned.  They  may  be  reduced 
to  these  three  classes:  Ist,  Causes  on  private  trespass; 
surreptitiously/  or  treacherouslj/ ip\xh\h\i\\\g  what  the  owner 
had  never  made  public  at  all,  not  consented  to  the  publica- 
tion of;  ^(Hy,  Cases  expressly  giyjunded  upon  the  Statute 
of  Qiuxn  Junj  and' wjthin  tlie  terms  which  that  Statute 
has  granted  ;  and  3dly j  cases  on  patents  from  the  Crowu 
fori  he  sole  printing  what  is  called  prerogative  copies. 

Of  the  first  class,  were  the  cases  of  TJe^fi  v.  Rose^  Pope 
\,  Curl,  Forrestn\\,'}yi^l(<r^  TJic  Du^e  of  Queensbury 
v.  Shclbf'iire—ihcy  have  been  all  stated,  i  will  not  re- 
/sLite  them  ;  but  only  ob^erve^  that  in  all  these  cases  the 
publications  wore  surreptitious j  against  the  wi}l  of  tJie 
pwner,  before  he  had  consented  to  the  publication  of 
them ;  and^  as  siich^  they  >v^iU  have  no  effect  upon  the 
present  qiicniion.  . 

Most  certaudy,  the  sole  proprietor  o[  an j  copy  may  de? 
iermine  icheihtr  he  will  print  it,  or  not.  If  aoy  persoa 
takes  it  to  the  press  without  his  consent,  he  is  certainly  a 
trespassn^;  thouj^h  he  came  by  it  by  legal  means ^  as  by 
loan  or  by  devolution  ;  for,  he  transgiesses  the  bounds  of 
|iis  trust ;  and  therefore  is  a  trespasser. 

Ideas  are  free*  Bui  while  the  autJ^r  coftfinesiii^m  to 
bis  study,  they,  are  like  birds  in  a  ca^c,  whicn  none  but  he 
pan  h:^vc  a  right  to  let  fly  :.  for,  till  he  thinks  proper  to 
emancipate  them,  they  are  under  his  own  dominion  f 

It  is  certain  every  man  has  a  right,  to  keep  his  owi>  sen- 
tinients,  if  he  pleases  :  he  has  certainly  a  right  to  judge 
wrhether  he  wilf  make  them  nublicy  or  commit  tliem  only 
to  the  sight  of  \\i^  fnenfis,  In  that  state,  the  manuscript 
is,  in  every  sense,  his  peculiar  property ;  hnd  no  man  can 
tiake  it  from  him,  of  make  any  use  of  it  i»hich  he  has  not 
fiuthorized,  without  l^ing  guilty  of  a  violation  of  his  pro- 
perty. And.  ^  every  author  or  proprietor  of  a  manu- 
script has  a  right  to  itetermine  whether, he  will  publish 
^t  or  not,,  he  ha».  a.  right*  tq  the  first  publication  s  and 
whpev^r  deprives  him  of  that  prioritj/  is  guilty  of  a  ma- 
nifest wrong;  nnd  the  Court  have  a 'right  to  stop  it. 
Uut  this  dpes  not  apply  to  the  present  question  :  this  au- 
thor hvA  published  it  many  years^  and  received  the  profit 
pfit. 
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1769.  The  second  class  of  injunctions,  in  the  manner  I  ranged 

them,  relates  to  injunctions  on  the  statnte  of  Queen  .^£m. 
The  case  of  Knapton  v.  Curl^  ^y^^  v-  Walker j' Mdtle  y. 
.Faulkner^  Gill  v.  Wilcox^  Tonson  v.  Walker^  were  all  the 
injunctions^  I  thipk,  that  haye  been.citcd,  which  fall  in 
this  diyision. 

As  to  the  cases  of  Nclson^%  Fasts  and  Festiyals.  and  the 
Whole  Duty  of  Man,  I  shall  let  them  remain  with  the  ob^ 
seryations  that  have  t^een  made  upon  them  by  mjr  learned 
brothers  ;  with  this  additional  one,  that  lef  the  injunc- 
tions be  what  they  may,  they  were  onljf  till  the  hemimg^ 
without  anj  final  cfenim  judgment. 

There  haa  appeared  some  doub(S|  (for  I  haye  tern 
copies  of  all  those  iniunctions  that  were  stated  in  the 
plaintiff's  bill,)  as  to  the  Whole  Duty  of  Man ;  because 
the  copy-rL^ht  was  entered  in  the  Statidners  roister  by 
the  plaintiff  himself.  In  1735  «  he  filed  his  bill,  an^ 
fopnded  it  upon  the  statute  of  Queen  ^mi:  (whether 
mistaken,  or  not,  is  not  at  all  the  question.)  And  in  the 
case  o(  Nelson's  Fasts  and  Festtyalsi  there  is  the  like  alie* 
gation,  ><  that  it  was  entered  in  the  Stationers  cpmnany's 
register."  But,  as  I  do  not  apprehend  that  eitner  of 
them  will  yery  materially  affect  the  present  qnettioUi  for 
the  reason  I  set  put  with  in  the  geiieral  obteryatiims  I 
haye  made ;  I  shall  not  say  any  inore  of  tliem ;  biit 
leaye  them  with  tlie  obseryations  my  brethren  ^ye  made 
upon  them. 

lint  iqrith  respect  to  Milton's  Paradise  Lost,  I  must 
mention  w*hat  I  naye  seen  in  a  note  of  Lord  Hardvricke^s^ 
It  sfems  from  thcUy  that  the  injunction  iifas  fcMinded  on 
Dr.  NexDton*s  notesy  only.  For,  his  Lordship  said  <<  that 
(  2380  ]  • '  at  first  he  was  inclined  to  sen^  the  cause  to  the  indgetj^ 
^<  to  settle  the  point  of  law  x  but,  as  Dr.  Newton*s  notes 
^^  were  manifestly  within  8  Anny  he  would  grant  an  in* 
^^  junction  iotkem^  without  deciding  the  general  question 
f*  of  property  at  common  law." 

But  from  the^e  injunctions  the  plaintiff  ^s  counsel  de- 
duced this  argument,  in  their  application  of  them  to  the 
present  case,  *^  that  all  these  injunctions  granted  since 
*^  the  statute  were  founded  on  a  supposed  property  in  the' 
*^  respectiye  plaintiffs,  and  a  legal  right  in  the  seyend 
*^  copies  to  wnich  they  related ;  and  that  such  a  property 
^^  must  necessarily  be  a  property  at  common  law;  as  the 
'^  statute  consists  only  otpefUd  proyisions,  and  prescribes 
^^  the  mode  of  prosecution,  which  mode  the  plaintiflb  in 
^^  those  cases  had  not  followed.'* 

To  which  it  might  be  answered,  ^<  that  these  injunc* 
f^  tions,  being  temporary  only^  decided  nothing  at  all.** 

But  i  will  admit,  that  they  were  founded  on  a  right 
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(hat  would  support  a  more  general  injunction :  fdr,  by        l7i69. 
this  act  of  parliament  they  had  certainly  A  property  in 
those  respective  copies,  during  the  term  the  statute  has      millar 
allowed.     For,  the  statute  in  the  first  place,  and  *  6r-  t. 

fare  any  of  the  penal  provisions,  nas  affirmatively  and    tAtlor. 
distinctly  enacted  ^^  that  in  any  books  printed  before  the  •  y.s  Ann, 
^^  making  that  statute,  the  author,  or  the  bookseller  c.  i9.f«cLi. 
^^  who  had  purchased  the  copy  in  order  to  print  or  to  re- 
^^  print  it,  should  have  the  sole  right  of  printing  the 
*^  same  for  twenty^one  years ;  and  that  in  works  not  then 
^^  publbhed^  but  afterwards  to  be  published^  they  should 
**  have  the  right  for  fourteen  years." 

By  this  clause^  therefore,  a  sole  right  is  positively  vested 
in  the  author^  during  the  particular  terms  which  the  sta« 
tutc  has  limited. 

The  subseauent  provisions^  indeed,  have  UnnftTLedpenal* 
ties^  and  forfeiture  of  the  sheets  ;  (which  ate  to  be  da- 
masked.) But  the  right  is  wholly  confined  to  the  par- 
ties  interested^  the  authors  and  purchasers  of  copies.  The 
penalties  are  given  half  to  the  crown,  and  half  to  any 
common  informer  that  will  sue  for  them. 

To  the  authoTy  therefore^  it  is  the  same  as  a  lease,  a 
grants  or  any  other  common^law  right,  whilst  the /erm 
exists;  and  will  equally  intitle  him  to  all  common^law 
remedies  for  the  enjoyment  of  that  right.  He  raay^  t 
should  think,  file  an  injunction-bill  to  stop  the  printing : 
but  I  may  say,  with  more  positiveness,  he  might  bring  r  2S81  J 
an  action^  to  recover  satisfaction  for  the  injury  done  him, 
contrary  to  law«  under  the  statute. 

In  th&case  of  Ewer  v.  Jones,  2  Salk.  415.  and  6  Mod^ 
96.     Lord  Chief  Justice  Holt  lays  it  down,  *<  that 
-^^  wherever  a  statute  gives  a  right,  the  party  shall,  by 
^^  consequence  hove  an  action  at  law,  to  recover  it." 

The  author'* s  remedy  is  very  diflferent  from  an  informer^ s 
prosecuting  for  the  penaltt/^  The  latter  must  pursue  all 
the  remedies  the  statute  requires :  for,  in  such  a  prosecu- 
tiou,  the  charge  is  for  an  offence^  and  therefore  the  of- 
fence must  be  strictly  brought  vrithin  all  the  provisions  of 
the  act.  But  if  the  plaintiff  only  seeks  satisfaction  to 
himself  as  the  party  aggrievedy  without  prosecuting  for 
any  penalty,  there  is  not,  in  such  case,  any  limitation  by 
the  statute. 

I  here  give  my  opinion  as  a  common  lawyer;  not  pre- 
suming to  say  what  the  Court  of  Chancery  would  do 
Bpon  the  same  question. 

The  third  class  of  injunctions  is  of  those  that  have  [S.C.  cited 
been  upon  grants  and  patents  from  the  crown,  for  the  ^^"'-'^^-I 
sole  pnntiog  of  what  are  catted  prerogia^n)e-copies.    Of 
this  sorty  are  the  Staiioners  Company  v.  Wright,  and 
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llQP.       the  Sifltjoners  Company  v.   Partridge.     In  these  case^, 

injiincUofis  were,  graoteds  .but  tlic8C|  1  apprebend,  have 

MiLfiAR     no  annlogy  tp  the  priyate  right  of  aulhprh^    The  graotees 

V.  (lid,  JMdrcd,  claim  ja  right  of  prifiting,tht*5ie  copies  ;  but 

xxyijORi     md  nn  the  atithort^  cowpHf^rn . or  purchasers;  but. merely 

as  the.fM'/if/^ir.of  Uic9&  books,  under  a,,  patent  from  the 

crown^ 

The  present  chiim  is  totally  difTerent  from  that  of  e 

.graiit  from  the  crovi^n.    Hen*  it  is  arrned,  "  that  aulhorv 

*'  have  a  perpeiutU  light  to  their  nxcn  copies.*'     In  that 

case  of  Pariridsfe^   ho  >vas  injoined  from  printiag  au 

Almanac  of  his  owit  compiling* 

The  grand  argument  that  was  drawa  from  these. in- 
junctions is. this — ^^that  there  arc  certvin  books^  socb 
**  as  the  Bible,  Common-prayer  Book,  acts  of  pUrliilmeiil, 
**  and  tlie.  like,  which  arc  usually  called  prerogaihe 
**  copies,  which  the  nown  has  the  sole  WgA/  of  publish- 
**  ing :  and  if  the.  King  may  Unve  rt,/rg/i/  properfy  in 
^^  thescj  there  is  no  reason  why  private  nuthorsi  may  not 
•*  claim  a  sole  right  in  their  ok?w  corrtpoiniionf^^^ 

'^  rhat  there.  f>  such  a  right  in  ih^  crown,"  is. un- 
doubtedly trjiie.  But  this  is  confined  to  comimsilioas  of 
VLpurtictilar  nature ;  and  to  me  scenes  to  stand  upoo  priii-' 
ciples  entirely  differctU  from  thq  claim  of  an  author*  It 
£  S^SSS  ]  is  not  from  any  pretence  of  domimoa  over  printings  that 
iiiiu  prerogative  fight  is  derived :  for^  the  crown.  hiU  cer- 
tainly no  right  of  control  over  thc.pre^.  Biitiit  is  to 
pax^icUlar  copies  that  this  right  does  extend.:  and  as  iio 
other  jM^rson  is  permitted  to  publish  thcmj  M-itliout:  au* 
thority  from  the  crown^  the  King  is  said  to  have  a  pro- 
pcrty  in  them.- 

l*His  kind  of  property  has  al\Yay8  the  additian:il  dis- 
tinction of  prerogative  property.  The.  right  is  gcountled 
upon  another  foundalicln.;  sind  ia  founded  on  a  distinc- 
tion that  cannot  exist  in  commou  property^  and  in  U|e 
case  of  a  subject.  . 

Tiic  books  are  Bibles,  Common-prayer  Books,  and  all 
extracts  from  them,  (such  as  Primers,.  Psalters,  Psalms,) 
^nd  Almanacs.  Those  have,  relation  toj he' national  re- 
ligion, or  government,  or  the  political  constitution. 
Other  compositiqns  to.  which  die  King!s  ri^ht  of^  pub- 
lication extf^Mids,  are  the  Statutes,  acts  of  parliameut^  alul 
State-papers.  The  King's  rl^^ht  to  all  these  i^,  w!  bead 
of  the  church,  and  of  the  political  constitfiiioa;  * 

In  the  case  of  the  Company. of.  HtattotieniVj^JLeewnd 

-o/Aei*^,  which,  is  reported  in  8  S&nspf r  958,  it  ts.iifjged 

that,  as  the  King,  ia  Ibc  head  bf^the  chui^^h^  be  kna  ^ 

particuhu:  pcerogative.  in.  priiiting  of  Priiiy^s^  l^liayy 

■     "    .  •     -  "   ••  '  •!        r   -  V*  I 

,  ..  t  ^  i»...J<.*.v'.T^» 
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P»alin«,  t^T.  ;  and  in  restraining  and  licensing. prognosti-*        17691 
cations,  of  all  sorts.  » 

In  the  ctLse  of  the  Stdiianers  Company,  y*   fTri^kij      millab 
(yvlitch  was  for  importing,  and.printing  f^lms^  Psalteit  v. 

and  Almanacs,), the  words  of  the  injunction  are  these —  TAYJL.oni 
^'  this  court,  in  respect  to  the  well  and  true  printing  oC 
^^  Psalms,  Psalters  and.Almanacs,  as  it  is  of  great  concern 
*'  (o  Uic  public,  and  of  great  danger  to  have  these  books 
^^  printed  in  a  foreign  nation,  by  any  besides  the  paten- 
'^  tecs  and  their  ^ssigii6,  Sfc.^l — And  therefore  an  injunc»«« 
tioo  was  granted. 

In  the  case  of  the  Suuiofiers  Cimipany  v^  Partridge^        ' 
the  company  grounded  their  plea  on  •  a  right  from  th& 
crown,  being  licensed  by  the  Archbishop  oi  Canterbury 
fpr  printing  Almanacs. 

In  the  ca»e  of  the  Slat/oners  Company  v.  Seymour,  the 
Qourt  assigned  these  reasons — *  "  that  there  was  no  dif»  •  v*  i  Mod. 
"  ferencc  in  any  material  part,  between  that  AUnanac  df  257. 
^'  Gadbury'^Sy  and  that  thut  is  put  in  the  rubrie  of  tlie 
*'  Common-prayer  Books."    They  said,  *^  the  latter  was-         '    ' 
"  first  settled. by  the  Nicene  council;  is. established  by* 
<*  the  canons  of.  the  church;  and  is  under  the  govern* 
^'  ment  of  the  Archbishop  of  Canterbury:  so -that  Alma- 
^*  nacs  may  be  accounted  prerogative  copies." 

And  in  a  subsequeut  part  of  their  opinion,  the  Court*    [  8383  ] 
observed,t  ^^  that  since  printing  has  been  invented^  aodi  ^  y.  iMod. 
•>  ^Ms  become  a  common  trade,  matters  of  state  and  thing»  f58.' 
^^  that  concern  the  government  were  never  left  to. any 
"  man's  liberty  tp  prmt,  that  woukl." 

Tlie  case  of  the  Company  of  ^itationer8)  Sd  Chancery 
Cases  ?(),  and  again  in  page  93  of  the  same  book,-wa9 
this— —The  company  had  a  patent  for  printing  the 
SUitutes.  The  defendant  liad  some  books  of  the  Statute* 
printed  at  Amsterdam^  and  imported  them.  The  Lord 
Chancellor  detenuined  that  printing:  the  lawsr!was  ^  mat^ 
ler  of  EUite,.and  concerned  the  statc^  But  as  for  the 
Whole  JDuty  of.  Man  and  such  like  books,  the  Lord 
Pliancellor  left,  them,  to  the  ordinary  course.  It  is  as- 
serted in  pagQ  Q3y  f^  that  the^  defendant  was- not  suffered 
^^  to  print  tliese  boqksj  because  it  was  of  great,  and  pikb*" 
^\  lie  consequence  for  sdaogers  to.  print  and  vend  in  Ijjtg* 
^*  landy  oi|r  statutes  and  laws,  if  falsely  done." 

In  thQ  case  of  MHlar  v.  DwialdMrn,  which  was  befote 
Lard  Northingtan  in  1765^^;  hi^  lordahip  observed^  ^<  tfa^  t  V.  ante,  p^ 
*^in  the.  cases  which  had  been  determined  in  favonr  of  ^^* 
*^tbe  Stationers  Company,,  the  ComI  went  upon  the^  Ut* 
^MerspateiiL*' 

Upon  the  whole  .of  this  pvtrogatiiFe  daim  of  the  crown; 
it  appears  to  me,  that  the  r^ht  of  the  crown  to  the  sole 
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1769.  arid  cxclasive  priiitio;ar  of  what  is  called  werogfOi'oi 
copies,  is  foundcnl  on  reasons  of  rcli^on  or  ofstate.  The' 
ohlv  consequences  to  which  they  tend  are  of  a  national 
ana  public  concern,  respecting  the  establishdl  religiony 
or  government  of  the  kingdom  ;  and  hlave  no  analogy  to 
the  case  of  private  authors.  There  b  no  instance  of  the' 
croWn's  intermeddtinfg  with,  or  pretending  anj  faich  right 
itf  private  compositions. 

It  is  necessary  in  all  these  clahn%  that  uniformitv  and 
order  be  duly  observed;  and  t^  subjeci  informecl  witfaf 
precision,  how  to  regulate  his  conduct. 

The  King  fans  ecclesiitetical  juri^ictioh :'  and  power  is 
i^ven  to  him  over  these  publications,  that  no  confusion 
may  be  introduced  bv  such  a3  are  false  toA  improper. 

And  as  printing  has,  since  the  invention  of  tnat  art, 
been  the  general  mode  of  convening  ihkise  publications, 
the  King  has  alway  appointed  husprinier.  This  is  a  right* 
which  is  in^parably  annexed  to  tne  King*»  Office  :  But 
no  such  ri^ht  is  nnneited  to  the  situatioh  of  any  privaie 
8384  J  author.  The  King  does  not  derive  this  right  from  labour, 
or  composition,  or  any  one  circumstance  attending  the 
case  of  authors. 

It  is  mentioned  as  one  grontid  of  the  King's  right  to' 
print  them,  ^^  that  some  of  these  prerogative  books  were 
**  coniposcd  at  his  expenceJ*^  But  in  fact,  it  is  no  private 
disbursement  of  the  King,  but  done  at  the  ptkbHc  chairo, 
and  part  of  the  expences  oi  government.  It  can  hardly 
be  contended,  that  the  produce  of  expences  of  a /i«Mtc 
sort  are  ihepiivate  property  of  the  King,-  when  purchased 
with  public  money.  He  cannot  seil  nor  dispose  of  one 
of  thoto  compositions.  How,  then,  can  they  be  his  pn- 
vate  property/,  like  the  private  property  claimed  by  an 
author  in  his  own  compositions  ? 

The  plac^  or  employment  of  King*s  printer  i^  properly 
an  office :  it  was  tormerly  granted  oy  thai  name,  with  a; 
fee  aimexed  to'  it ;  and  the  person  appointed  to  it,  lasorw 
into  the  office. 

From  these  authorities,  therefore,  I  sa^,  it  seems  to  me, 
that  the  JiTtirgV  property  in  these  particular  compositions' 
called  prerogative  copies  stands  upon  differeni  principlef 
than  that  of  an  author/  and  therefore  wilt  noi  dppfy  to 
the  case  of  an  author. 

Now  as  the  plaintiff  contends  ^^that  this  sopposed 
^'  eopy-right  is  what  he  is  by  eomwion  Ian  Intidea'  tO|'' 
lei  vs  examine  whtft  species  of  property  it  is.  What 
di^s  of  property  does  it  fall  within  ? 

It  cannot  be  contended,  *^  that  it  is  real  or  descdidibia 
^  estate.''    If  it  falls  within  any  class  of  property  at  all^ 
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it  must  be  that  species  of  property  which  the  law  calls 
chattels. 

But  all  chultel-property  consists  of  roods,  and  debts 
or  contracts.  Now  this  right  cannot  be  contended  for, 
as  a  debt.  The  defendant,  or  the  public,  are  noi  debtors 
to  the  plaintiff.  Nor  can  it  be  claimed  as  a  coniract : 
the  defendant  never  entered  into  any  stipulation  about 
it. 

As,  then,  it  cannot  be  claimed  as  any  species  of  mhe" 
ritance,  nor  yet  as  a  debt^  or  matter  of  contract ;  there  is 
but  one  class  more  of  property,  under  which  it  can  be 
reckoned  :  and  that  is  goods. 

But  goods  must  be  capable  o( possession ;  and  must,  of 
course,  have  some  visible  substance :  for,  m^in^f  but  what 
iias  visible  substance,  is  capable  of  actual  possession. 

The  •author's  unpublished  manuscript  will  indeed  very 
properly  fall  under  this  class  of  property  ;  becaiise,  thai 
IS  corporeal.  But  after  publication  of  it,  the  mere  intd* 
lectual  ideas  RTe  ioiBXiy  incorporeal ;  and  therefore  inea^ 
pabie  of  any  distinct  separate  possession :  the^  can  neither 
be  seized,  or  forfeited,  or  possessed.  If  they  could  be 
matter  of  property^  they  must  be  subject  to  the  same 
several  changes  of  possession,  as  property  is  subject  to ; 
the  same  charges,  seizures  and  foneitures ;  the  same  cir- 
cumstances to  which  all  other  chattels  are  liable. 

Can  the  sentiments  themselves  (apart  from  the  paper 
on  which  they  are  contained)  be  taken  in  execution  for  tf 
debt  ?  Or  if  the  author  commits  treason,  or  felony^  or 
is  outlawed,  can  the  ideas  be  forfeited  ?  Can  sentiments 
be  seized ;  or  by  any  kind  of  act  whatsoever,  be  vested 
in  the  crown  f  If  they  can  not  be  seized^  the  sole  right 
4)  f  publishing  them  can  not  be  confined  td  the  author :  lor, 
the  ideas  of  forfeitures  must  ever  attend  the  ideas  of 
propertf/. 

How  strange  and  singular  must  this  extraordinary  kind 
of  property  be ;  which  can  not  be  visibly  possessedf,  for* 
feited,  or  seized  ;  nor  is  susceptible  of  any  external  in« 
jury,  nor  (consequently)  of  any  specific,  or  possible 
remedy ! 

But  it  was  said,  ^<  that  this  is  a  kind  of  special  right 
"  to  a  particular  interest,  to  a  parrtcti/ar  privilege.** 

Now,  by  the  laws  of  Englandy  there  can  be  no  special 
right,  no  particular  interest  or  privilege  whatever,  of 
perpetual  durationy  h\xi  such  as  nave  r^mect  to  somd 
kind  of  inheritance.  Nothing  bat  aa  inheritance  can 
iuppor<  a  p^rp^ual  subsisting  right.  ^  All  personal  pro^ 
perty  if  total  and  absolute ;  susceptible  of  no  collateral 
right,  or  partial  interest ;  exceplinig  fbr  atime,  as  in  \At 
case  of  a  loan,  or  the  l&e. 
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1769.  And  here,  mtother  reason  occurs,  "wliy  the  Fight  noir 

claimed  can  have  no  existence  in  the  common  taxoaf  Eng" 
MILLAR  land^.  and  (hat  is,  that  tlie  whole  of  this  right,  iii  its  iit- 
>•  most  extent,  is  a  mere  right  of  acthn  ;  a  right  of  bring- 

TAYLOR.  in^  an  action  against  those  tliat  print  the  author^s  work 
without  his  consent.  And  this  action  is  merely  vindic- 
tive :  it  is  in  personam  ;  not  in  Rem, 

Now  there  is  no  maxim  in  our  law  more  clear  and 
plain  than  this,  ^^  that  things  in  actn^ns  arc  not  assign- 
"  able:' 

The  law  is  too  tenacious  of  private  peace,  to  sufier 

T     litigations  to  be  A/cifo//tf^/c.     And  vet  the  present   action 

[  zooO  J     ig  founded  on  the   assignment  of  such   a  right  to  sue. 

Tliis  is  the  right  whicli  the  author  has  assigned  to  the 

purchaser  of  the  copy,  the  present  ])laintiir;   and  U{>ou 

which  assignment,  he  brings  tliis  action  in  personam. 

Tlie  legislature  indeed  may  make  a  new  right.  The 
Statute  of  Queen  Ann  has  vested  a  new  right  in  au* 
thors,  for  a  limited  time:  and  zoAr'A-Mhat  right  exists, 
they  will  be  established  in  the  possession  of  their  pro- 
perty. 

But  we  are  now  considering  a  quest  ion  ^i  common  law  : 
and  at  common  law,  even  debts  are  not  assignable  so  as  to 
enable  the  assignee  to  bring  au  action  in  his  ozrn  name. 
However,  the  present  action  is  a  tort  only  :  and  no  tort 
is  assignable,  m  law  or  equity.  It  is  not  within  anj/ 
species  of  action  at  common  law. 

It  seems  to  me,  that  this  claim  will  not  fall  within  any 
one  known  kind  of  property  at  common  law ;  and  cinnot, 
therefore,  be  a  common-law  right. 

The  whole  claim  that  an  author  can  realhy  make,  is  on 
the  public  benevolence^  by  way  of  encouragement ;  but 
fiot  as  an  absolute  coercive  right.  His  case  is  exactly 
similar  to  that  of  an  inventor  of  a  new  mechanical  ma* 
chine  :■  it  is  the  right  of  every  purchaser  of  the  instru- 
ment, to  make  wliat  use  oi'  it  he  pleases.  It  is,  indeed, 
in  the  power  of  the  crown  to  grant  him  a  provbion  for  a 
limited  time :  but  if  the  inventor  has  no  patent  for  it,  every 
one  may  make  it,  and  sell  it. 

Let  as  consider,  a  little,  the  case  of.  mechanical  in* 
xentions. 

Both  original  inventions  stand  upon  the  same  footing, 
in  point  of  propertu  \  whether  t)ie  case  be  mechanical^  or 
literarj/  y  wnether  it  be  an  Epic  Poem,  or  an  Orrery* 
The  inventor  of  the  one,  as  well  as  the  author  of  the 
other,  has.  a  right  to  determine  ^^  whether  the  world 
*'  shall  see  it  or  not :"  and  if  the  inventor  of  the  machine 
chooses  to  make  a  property  of  it,  by  selling  the  inven- 
tion to  an  instrument-maker,  the  invention  will  procure 
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him  bcnnf  f.  Kut  when  the  invention  is  once  made  known 
!o  tli(f  w'ul.i,  it  is  l-iiil  o\}cn  ;  it  is  become  a  gift  to  the 
])ublic  :  vvvry  purchaser  has  a  right  to  make  what  use 
of  it  be  pleases.  If  the  inventor  has  no  patent,  any 
person  whatever  may  copy  the  invention,  and  sell  it. 
llf ct  every  nrason  that  can  be  urged  for  the  invention  of 
an  author  may  be  urged  with  equal  strength  and  force, 
for  the  inventor  of  a  machine.  The  very  same  argu- 
ments "  of  having:  a  right  to  his  own  productions,"  and 
all  others,  will  hold  equally^  in  both  cases:  and  the  |m- 
luoraUti/  of  pirating  another  man's  invention  is  full  as 
great,  as  that  of  purloining  his  ideas^  And  the  pur- 
chaser of  a  book  and  of  a  mechanical  invention  has  ex- 
actly tbe  same  mode  of  acquisition :  and  therefore  the 
jus  fruendi  ought  to  be  exactly  the  same. 

Mr.  Harrison  (whom  I  mentioned  before)  employed 
at  least  as  much  time  and  labour  and  studj/  upon  his  time- 
keeper as  Mr.  TAom5(»i  could  do  in  writing  his  Seasons: 
for,  in  planning  tliat  machine,  all  the  taculties  of  the 
mind  must  be  fully  exerted.  And  as  far  as  value  is  a 
mark  of  property,  Mr.  Harrison^s  time-piece  is,  surely, 
as  valuable  in  itself ^  as  Mr.  Thomson^ s  Seasons. 

So  the  other  arguments  will  equally  apply.  The  in- 
ventors of  the  meQhanism  may  as  plausibly  insist,  <^  that 

in  publishing  their  invention,  they  gave  nothing  more 

to  the  public  than  merely  the  use  of  tlieir  machines;" 

that  the  inventor  has  a  sole  right  of  selling  the  ma- 
^^  chines  he  invented  ;"  and  ^^  that  the  purchaser  has  no 
*'  right  to  multipli/ or  sell  Any  copies.^^  He  may  argue, 
^^  that  though  he  is  not  able  to  bring  back  ilxG princitples 
*'  to  his  own  sole  possession,  yet  the  property  of  seUine: 
^'  the  machines  justly  belongs  to  the  original  inventor. 

Yet  with  all  these  arguments,  it  is  well  known,  no 
such  property  can  exist^  after  the  invention  is  ptiA- 
lished. 

From  hence  it  is  plain,  that  the  mere  labour  and  study 
of  the  inventor,  how  intense  and  ingenious  soever  it  may 
be,  will  establish  noproperti/  in  the  invention,  will  esta- 
blish 110  right  to  exclude  others  from  making  the  same 
instrument,  when  once  the  inventor  shall  have  pub- 
lished i(. 

On  what  ground  then  can  an  author  claim  this  right  I 
IIow  comes  his  right  to  be  superior  to  that  of  the  ingeni- 
ous inventor  of  a  new  and  useful  mechanical  instrument  ? 
Especially,  when  we  consider  this  island  as  the  seat  of 
commerce,  and  not  much  addicted  to  literature  in  ancient 
days ;  and  therefore  can  hardly  suppose  that  our  laws 
give  a  higher  right  or  more  permanent  property  to  the 
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1769.       author  of  a  book,  than  io  the  inventor  of  a  new  and  usr* 

fnl  machine. 

miLLAR         Improvement  in  learning  was  no  part  of  the  thongfatt 

V.  or  attention  of  onr  ancestors.    The  invention  of  an  au- 

TAYi'OR.    thor  is  a  spixies  of  property  unknown  to  the  common  law 

of  Engfttnd.     Its  usa^  are  immemorial :  and  the  views 

of  it  tend  to  the  benent  and  advatitage  of  the  public  with 

respect  to  the  necessaries  of  life,  and  not  to  the  improve- 

f  9388  ]     ment  and  graces  of  the  mind.     The  latter  therefoie, 

could  be  no  part  of  the  ancient  common  law  of  Eng» 

land. 

WiiEii  the  genius  of  the  nation  took  a  more  libcml 
turn,  and  learning  had  gained  an  establishment  among 
Us,  it  was  then  tlic  office  of  the  leginlatm^^  to  make  snch 
provisions  for  its  encouragement,  as  to  them  should  seem 

8 roper.  And  according^  ihcv  hftte  done  so,  bv  the 
.  .  tatute  of  *  Queen  Ann;  which  Lord  /rar<tefr/-e  is  said 
to  have  stiled  (in  the  case  of  Midwinter  et  al.'  r*  The. 
Scotch  Booksellers)  '*  an  universal  paifM  for  avthors.'* 

Let  vs  look,  then,  into  tliat  Act  of  parlmment ;  and 
sto  if  we  can  not  find  in  it,  more  authentic  dedaratEons 
of  the  law  concerning  this  right,  than  in  the  charters  and 
by-laws  of  the  Stationers  Company ;  the  proclkmations 
snd  patents  of  the  crown ;  the  declrees  tH  tfaf  9tRr*Chamber ; 
the  ordinances  made  during  the  usurpation ;  or  the  li« 
censing  Act  of  C  2.  This  Statute  of  Queeli  Ann  was 
made  by  a  legal  and  regular  authority,  without  any  mix- 
ture of  political  views. 

The  counsel  for  the  plaintiff  Were  aware  bow  decisive 
this  !Hatute  was  against  them :  and  therefore  ihey  endea* 
vonred  to  proclncfe  all  arguments  from  it.  They  urged 
the  saving  clause,  in  tbe  9th  section,  ^'  That  nothinc  ia 
^<  that  Act  shall  extend  to  any  right  that  the  Universities 
^^  or  unj/  persons  have  in  any  book  already  printed,  or 
'^  after  to  be  printed." 

But  this  saving  clause  seems  to  me  to  have  no  view  at 
all  to  any  griterm  question  of  law,or  to  any  generaleiaim. 
It  is  not  meant  as  t  saving  of  any  right  or  claitn  which 
authors  might  hate  at  common  law.  That  wMld  bave 
tendered  tbe  whole  Act  of  Parliament  of  ho  eibct  at  aU^ 
and  defeated  the  very  end  for  which  it  was  made.  It  is 
only  pointed  at  the  printing  and  reprititiug  of  pufihul&r 

bOG«S. 

The  design  of  the  Statute  was  to  vest  ft  teWjMrmy 
copy-right  in  authots,  and  to  establish  thai  rigbt  ibt  m 
limited  time.  But  if  it  tad  sslid,  after  all,  that  it  shfirotd 
ndt  have  ainy  effect  dt  tdl  upon  the  possessions  of  airthoiSp 
what  a  laborious  AuUity  would  ft  be !  the  proviso  is,  tltttt 
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the  act  shouUl  not  confirm  or  prejudice  any  particul^       1769. 
claim.     It  iloii  i  re\i\\e  to  authors  ;  but  to  the  university 
privileges  of  printing.  MILL4R 

The  university  will  hardly  be  consiflcred  f^san  author.  y. 

But  the  universities  had  the  privilege  of  pointing  aqd  taylo^. 
reprinting  particular  books ,  of  which  there  were  several 
sorts,  (as  Bibles,  Common- prayer,  and  La^-books;)  aQd 
the  University  of  Cambridge^  a  more  general  licence :  r  2389  1 
and  as  some  of  these  patents  might  be  disputable.  (a9  we 
have  lately  seen  in  the  case  of  pasfcett  v.  The  Universitjf 
of  Camhrid^Cy)  «ind  the  patent-righl^  stood  oi>  a  different 
foundation  from  that  of  toe  copj/»rigkts  vested  in  authors; 
it  was  a  projicr  provision,  ^^  that  this  Act  should  not  affect 
^^  the&c  particular  claims;  not  eilhex  eslablish  or  abrtdg$ 
*^  the  duration  of />fl/e/?/5.'* 

So,  in  one  of  tlie  ordinances  of  the  parliament  for  lay- 
ing a  restriction  on  printing,  there  is  a  like  proviso, 
^^  That  that  ordinance  and  one  made  in  1642,  should  aot 
*'  extend  to  infringe  the  just  privileges  of  tl^e  printers  of 
^^  the  two  Uuiversities," 

So  in  the  Statute  of  t7.  1.  *  against  monopolies,  there  *  si  J. i.e.  s. 
is  a  clause,  ^^  that  it  shall  not  extend  to  any  patents  or  ^  ^^' 
•'  grants  of  privilege  of  for  gr  gontcerniog  printing  j" 
that  is,  that  such  patents  or  grants  should  neither  be  pre- 
judiced nor  confirmed  by  that  Statute. 

It  \vas  said,  ^^  that  this  Statute  of  Queen  Ann  was 
^'  merely  declaratory  of  a  common  law^ri^ht ;  and  that  it 
*^  was  accumulative,  andonl^  introduced  some  additional 
"  remedies." 

But  tome,  from  the  title  quite  to  the  eu4  of  this  Act, 
it  seems  very  clearly  to  be  a  plain  declaration  ^^  that  no 
'^^  such  right  exists  at  common  law."  The  Act  seems 
to  me,  manifestly  designed  to  vest  the  property  in  the 
author  and  publisher  during  the  time  limited  and  pre- 
scribed by  it.  The  design  seems  plainly  and  professed)^ 
to  be,  to  .give  encouragement  io  learning  by  some  netp 
advantage ;  namely,  by  vesting  the  copy  in  the  authof 
and  publisher  during  a  certain  tiipe.  The  title  is,  ^^  an 
'^  act  for  the  encouragement  of  learning,  by  vesting  the 
'^  copies  of  printed  books  in  the  authors  or  purci^asers  of 
^^  such  copies,  during  the  time  therein  mentioned :" 
find  by  the  enacting  chuse^  there  is  a  right  given  in  those 
already  printed,  lor  twenty-one  years  from  the  lOt^  of 
^pril  1710, 

Does  not  this  pI^iDJ/  ^Q^ply>  ^b^t  the^  bad;ioAUph 
right  before  the  10th  ofjpnl  1710  ?  JHow  can  it  be  said^ 
^^^  that  this  Act  oeitof  that  right,"  if  tbej  (iftd  the^ome 
r^ht  before^  by  comtn^  law  ?  Why  sbPlild  jibe  enactiv 
clause  parti^ubrlsr  provide  that  after  the  idtJx  April  17  ji^ 
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1769.       the  author  or  publisher  should  have  the  sole  right  of 
printing  for  twenty-one  years  and  no  longer,   books  then 
MILLAR     in  print ;  and  for  fourteen  years  and  no  longer,   books 
V.  then  composed  but  not  printed  ;  if  they  had  it  before^ 

TAYLOR.  ♦This  plainly  implies  that  they  had  no  such  right  before 
10th  of  April  1710.  There  is  not  one  clause,  one  ex- 
pression, throughout  tlie  whole  Act,  that  hints  at  a  prior 
exclusive  right  in  authors  to  an  eternal  monojioly ,  The 
monopoly  is  particularly  limited  to  a  certain  number  of 
years,  and  that  it  ^hall  continue  no  longer.  The  only 
prolongation  that  is  given,  is,  that  if  the  author  shall  be 
alive  after  fourteen  years,  the  privilege  sSiall  recur  to  him 
for  another  fourteen  years.  But  both  these  terms  arc 
created  by  the  act ;  and  botli  of  them  limited  to  fourteen 
years, 
•v.  sect.  4.  This  Statute  also  provided  *  for  limiting  and  settling 
b "120^2*0^  the  /?r!cc  of  books.  But  if  authors  had  a  sole  right 
56.  }3.y  *  to  their  copies  for  ever,  what  rwrowrrtgewiewf  would  they 
receive  from  this  provision  ?  it  would  be  a  strange  sort  of 
encouragement ;  to  abridge  an  actual  right  before  subsist- 
ing  in  them;  to  deprive  then^of  the  natural  right  (which 
every  ollior  person  has)  of  fixing  the  price  of  the  goods 
he  sells  ;  and  to  subje<^  the  value  of  their  property  to  the 
regulation  of  others. 

The  penalty  does  not  seem  much  calculated  for  the 
encouragement  of  the  author.  For,  the  books  are  to  be 
forthwith  damasked,  and  made  waste-paper  of;  and  the 
forfeiture  is  to  go,  one  iialf  to  the  king  ;  the  Other,  to 
the  informer  ;  hut  no  part  of  it  to  the  author. 

Were  these  the  encouragements  which  authors  were  so 
anxious  to  obtain  ?  So  little  do  they  regard  them,  that  we 
scarce  ever  hear  of  an  instance  of  their  resorting  to  those 
penalties. 

How  then  can  we  consider  this  Act,  but  as  vesting  in 
Authors  a  property/  in  their  works,  which  they  had  not 
before  ?  ^ 

After  examining  the  several  clauses  and  expressions 
contained  in  it,  I  can  not  but  conclude  that  the  legisla- 
ture had  no  notion  of  any  such  things  as  copy-rights,  as 
existing  for  ever  at  common  law  :  but  that,  on  the  con- 
trary, they  understood  that  authors  could  have  no  right 
in  their  copies  after  they  had  made  their  works  public  ^ 
and  meant  to  give  theiti  a  security  which  they  supposed 
Jhem  7wt  to  have  had  before.  And  that  this  was  the  idea 
of  the  legislature,  is  plainly  discoverable  from  the  debate 
before  it  passed  into  a  law. 

The  booksellers  petitioned,  "  that  they  might  have 
"  their  right  secured  to  them."  The  committee  Expunged 
tliat  word ;  and  substituted  ^^  xesting,^^  in  the  place  of 
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(as  it  had  stood  in  the  original  bill  :) 
and  the  house  determined  the  title  *  should  be 
"  for  tlic  encoiirntrcment  of  learn inuf,  by  vesttNg  the 
*^  copies  of  printed  books  in  the  authors  or  purchas-* 
"  ers  of  such  copies,  during  the  times  therein  men- 
"  tioncd."  And  afterwards,  ^vhen  the  lords  would 
have  struck  out  the  clause  restraining  the  authors  with 
regard  to  the  price,  they  came  to  a  conference.  The 
Conunons  said,  they  thought  it  reasonable  that  some 
provision  should  be  made,  ''  that  extravagant  prices 
*'  should  not  be  set  on  useful  books."  And  the  lords 
gave  it  up.  It  certainly  appeared  to  the  legislature,  that 
abstractedly  from  this  Statute,  authors  had  no  exclusive 
right  whatever ;  and  consequently,  must  be  very  far 
from  having  any  pretensions  to  an  eternal  monopoly  : 
but  that,  as  the  Act  s;av€  them  a  temporary  monopoly  for 
a  limited  time,  it  might  be  reasonable  to  make  the  pro- 
visions and  restrictions  contained  in  it;  and  they  would 
then  have  a  proper  operation.  But  if  this  Act  of  Parlia- 
ment was  inereli/  a  recogmlion  of  a  comwo;?-law  right, 
every  person  who  had  such  a  common-law  right  might 
wave  the  benefit  of  the  Act :  and  then  the  restrictions  in 
it  would  have  no  operation,  as  to  them. 

Upon  the  whole,  it  seems  evident  to  me,  that  this 
claim  cannot  possibly  be  maintained  on  cither  of  the 
grounds  on  which  it  was  argued.  That,  far  from  being 
warranted  by  the  genera!  principles  of  property,  every 
one  of  those  principles  are  flatly  against  it.  That  it 
cannot  be  a  part  of  the  common  law  of  England ;  the 
existence  whereof  is  immemorial^  afid  long  antecedent  to 
every  circumstance  o(  liter  an/  claim. 

I  should  have  here  closed  what  1  had  to  say ;  and  am 
indeed  ashamed  to  have  taken  up  so  much  time.  But 
the  singularity  of  my  opinion  may  seem  to  require  some 
apology,  as  1  have  the  misfortune  to  be  alone  in  it.  I 
can  safely  say,  that,  be  it  ever  so  erroneous,  it  is  ray 
sincere  opinion.  The  grounds  on  which  I  have  formed 
it  must  be  judged  of,  by  others:  to  wje,  they  appear 
sufficient. 

As  the  counsel  for  the  plaintiff  have  uT^ed  the  unfa- 
vourableness  of  it  to  meii  of  learning,  I  will  add  a  few 
words  upon  that  topic  ;  and  also  upon  the  inconvenient 
consequences  the  public  may  feel,  in  case  the  plaintiff 's 
claim  should  be  established. 

It  was  argued,  ^^  that  this  allowance  of  a  perpetual 
"  exclusive  right  to  authors  would  encourage  publica^ 
^^  tionsy  and  be  of  use  for  the  explaining  and  cultivating 
^'  of  learning  and  science." 

It  is  of  use^  certainly,  that  learning  and  science,  and 
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all  yalaable  improvements  should  be  encouraged,  and 
every  man^s  labour  properly  rewarded.  But  every  rr- 
ward  has  its  proper  *  bounds  :  and  an  entire  monopoly 
for  fourteen,  or  if  the  author  renains  alive,  for  twenty- 
cigl^t  years,  seems  encouragement  enough  for  his  labours : 
at  least,  the  legislature  have  thought  it  sufficient  encou- 
ragement to  them ;  and  have  expressly  declared  '^  they 
^^  shall  have  it  no  longerJ*^  And  have  we  power  to  coif- 
trol  that  authority ;  and  to  say,  in  direct  oppasiiian  to 
the  statute,  ^^  that  they  shall  have  it  longer  ? — that  they 
^<  shall  have  it  for  everf^  If  the  encouragement  which 
the  legislature  has  given  will  not  satisfy  au&ors,  it  is  not 
our  province  to  extend  it  further.  But  I  can  never  en* 
tertain  so  disgraceful  an  opinion  of  learned  men,  as  to 
imagine  the  profits  of  publication  for  twenty-eight  years 
will  not  content  them.  I  will  not  believe,  ^*  that  noihiBg 
^^  will  induce  them  to  write,  but  an  tAsolute  perpetum 
^^  monopoly  ;**  ^^  that  they  have  no  benevolence  to  man- 
^<  kind  ;  no  honourable  ambition  of  fame;  no  incenihe  to 
^^  communic-ate  their  knowledge  to  others,  but  the  most 
<<  avaricious  and  mercenary  motives."  From  authors  so 
very  illiberaly  the  public  could  hardly  expect  to  receive 
much  benefit. 

On  the  other  hand,  let  us  look  to  the  consequences  of 
establishing  this  claim.  Instead  of  tending  to  the  ad* 
vancement  and  the  propagation  of  literature,  I  think  it 
would  slop  it ;  or  at  least,  might  be  attended  with  gretl 
disadvan^^cs  to  it. 

It  was  a  just  observation  of  Lord  Northingtonj"^  ^^  that 
^^  it  might  be  dangerous  to  vest  an  exclusive  property  in 
^^  authors.  For,  as  that  would  give  them  the  sole  right 
^^  to  publish  y  it  would  also  give  them  a  right  to  suppress: 
<^  and  then  those  booksellers  who  are  possessed  of  the 
^^  works  of  the  best  of  our  authors,  might  totally  suppress 
^^  them."  The  public  have  no  tie  upon  authors  or  book* 
^^  scllcrsi  to  oblige  them  to  keep  a  suJiaaU  number  of 
copies  printed. 

it  was  said,  <^  that  if  the  authors  or  booksellers  did 
**  not  take  care  to  print  a  sufficient  number  of  copies,  it 
"  would  be  abandoning  the  copy,^^ 

To  me^  hoivevcr,  such  abandoning  of  a  copy  in  a  species 
of  property  like  this,  seems  impossible.  For,  if  there  is 
any  abandoning  the  property  at  all,  it  must  be  upon  lAtr 
foundation,  ^<  that  no  man  ha3  a  right  to  publish  the  senr 
^^  timent%  of  an  author  without  his  con^^t:"  and  it  is  in 
that  light  abmc,  that  an  author  can  cbim  the  sole  right 
of  j^ubucatipya.  NpW)  suppose  an  aujbhoi^  should  drop  aH 
design  of  making  further  gains  to  himself^  and  diaoootume 
Mm  $9|MiMtipa.;  kb  vw^  imist  <<  the  sentimenig  art,  hisy 
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**  and  no  other  person  shall  pubKsh  "  Aw  own  thoughts       1769. 
^'  without  his  consent ;  and  that  notwithstanding  he.has 
^^  published  them  once,  he  docs  not  choose  they  *  should      millaa 
*^  be  published  any  further."    And  in  that  Vightf  what  ▼• 

colour  will  there  t>e  for  extorting  his  consent,  under  the    TATLOB. 
idea  of  an  abandonment  ? 

But  adniittinf^  this  extraordinary  proposition  ^'  that 
^'  an  author  mat/  abandon  the  future  profits  of  publica* 
^'  tion  ;"  (that  is,  may  abandon  what  he  was  nex^erpos* 
^^  sessed  of;)  we  should  still  find,  the  public  would  bo 
^^  laid  under  difficulties^  and  would  be  liable  to  disagree^ 
able  consequent  es.  It  must  rest  on  circumstances  capa- 
ble, not  only  of  erroneous,  but  arbitrary  interpretations. 
This  must  produce  confusion  and  danger.  What  a  ha« 
zard  must  every  man  risque,  who  ventures  from  mere  ar- 
gumentative circumstances  to  infer  an  abandonment ;  and 
under  that  idea,  proceeds  to  publish  !  Whatever  con* 
elusions  he  may  have  formed  to  himself^  he  knows  not 
what  light  it  may  appear  in  to  others  ;  and,  after  an  ex« 
pensive  litigation  about  it,  may  find  it  at  last  determined 
against  him. 

But  besides  these  difficulties — supposing  the  autho^ 
should  continue  the  publication,  and  print  a  sufficient 
number  of  copies;  but  should  fix  such  an  exorbitant 
price  upon  his  books,  as  to  lock  the  work  up  from  the 
general  bulk  of  mankind  ;  yet  it  cannot  be  said  ^^  he 
^^  had  abandoned  his  property.''  In  this  case,  all  the 
learning  and  all  the  advantage  would  be  confined  to  a  few/ 
and  yet  the  public  has  no  remedy  against  it ;  and  no 
other  person  must  presume  to  publish  this  work. 

The  legislature  were  aware  of  this ;  and  therefore 
established  an  authority  in  proper  persons,  by  the 
statute  of  Queen  Atm^^  to  limit'  and  settle  the  price  of  •  Vidtf  •*. 
books.  But  if  authors  and  their  assignees  were  to  be 
allowed  a  sole  right  of  publishing,  as  being  out  of  the 
act,  and  having  a  distinct  and  exclusive  right  still  re- 
maining in  them,  that  provision  would  be  to^edly  nuga» 
tory ;  and  it  would  be  still  in  the  power  of  a  bookseller 
to  set  an  extravagant  price  on  useful  books. 

Can  this  exclusive  right  of  publication,  this  monopoly 
which  claims  an  entire  donunion  over  it,  and  puts  an 
absolute  prohibition  on  every  other  person,  be  deemed  aa 
encouragement  to  learning,  and  to  tend  to  the  advance* 
ment  and  propagation  of  it  ? 

There  is  another  light  too,  in  which  the  consequences 
of  this  claim  may  be  highly  injurious  to  the  public  :  and 
that  is  the  restraints  it  will  lay  upon  the  natural  rights 
of  mankind  in  the  exercise  of  tlieir  trade  and  calling. 

It  is  every  man's  aataral  rights  to  follow  a  lawfiu  em* 


939i* 


Easter  Term  9  Geo.  3,  B.  R. 


•  Videtntr, 


1769.        ploymcnt  for  tlic  support  of  himself  aud  hi*  foinilv. 

Prinlinuf  and  *  t)ook8elliti|r  are  lawful  employments.  .And 

MILLAR     therefore  every  monopoly  that  would  intrench  upon  these 

V.  lawful  employments  is  a  restraint  upon  the  liberty  of  the 

TAYLOR,     subject.     And  if  the  printini^  and  selling  of  every  book 

that  comes  out,  mny  Ik?  cofifintd  to  a  fezt^  and  /br  nrr 

t£7M-//e/(/ from  all  the  rest  ofthctnule;  what  provision 

will  the  bulk  of  them  be  able  to  make  for  their  re:spectivc 

families  ? 

There  is  yet  another  nmchief  that  results  from  this 
claim  ;  the  door  it  will  o[)en  for  perpetual  liti put  ions, 

I  have  before  ^  observed  the  dangerous  snares  which 
this  ideal  propertj/  will  lay,  as  it  carries  no  proprietary 
marks  in  itself;  and  is  not  bound  down  to  any  formal 
stipulations.  So  obscure  a  properly,  (especially  after  the 
work  has  been  a  long  while  published)  might  lead  many 
booksellers  into  many  litigations',  and  in  such  litigations, 
many  doulitful  questions  might  arise ;  such  as — **  whether 
"  the  author  of  the  work  did  not  intend  it  as  a  f^ift  to 
*^  the  public" — *•  whether,  since  thatj  he  has  not  aban* 

**  doned  it  to  the  public" — '^  and  at  what  timeJ^ dis« 

putes  also  might  arise  among  authors  themselves — **  wbe- 
**  ther  the  works  of  one  author  were  or  were  not  the  same 
"  with  those  of  another  author ;  or  whether  there  were 
'*  only  colourable  differences  :" — (a  question  that  would 
be  liable  to  great  uncertainties  and  doubts.)  So,  ^^  who- 
^'  ther  those  who  should  compile  notes  on  a  publication, 
^^  and  should  insert  the  text,  should  be  liable  to  an  action 
^'  for  it:"  or  if  the  notes  were  good,  the  author  fnight 
refuse  the  publication  of  them.+ 
part.    For,  J  ^yish  as  sincerely  as  any  man,  that  learned  men  may 

of  Court  a*few  ^^^^  ^'1  ^'^c  encouratjrments,  and  all  the  advantages  ihit 
minutes.  are  consistent  with  the  general  right  and  good  of  man* 

kind.  But  if  the  monopoly  now  claimed  be  contrary  to 
the  great  lazes  of  property^  and  totally  unknown  to  the 
ancient  and  common  laic  of  England:  if  the  establishing 
of  this  claim  will  directly  contradict  the  legislative  aulho* 
ritj/y  and  introduce  a  species  of  property  contrary  to  the 
end  for  which  the  whole  system  of  property  was  esta^ 
blished ;  if  it  will  tend  to  embroil  the  peace  of  society, 
with  frequent  contentions; — (contentions  most  highly 
disfiguring  the  face  of  literature,  and  highly  disgusting 
to  a  liberal  mind  ;)  ?/  it  will  hinder  or  suppress  the  ad* 
vancement  of  learning  and  knowledge;  and  lastly,  if 
it  should  strip  the  subject  of  his  natural  right ;  ify  these^ 
or  anjy  of  these  mischiefs  would  follow;  I  can  never  con* 
cur  in  establishing  such  a  claim^ 

The  legislature  have  provided  i)ie  proper  enoou* 
ragements  for  autbprs;  and,  at  the  same  time,  have 


t  Qn.  of  this 


Easter  Term  9  Geo.  3.  B.  R.  ^3395 

guarded  agMiist  all  those  mischiefs.  To  give  that  legisla-        1769. 
tivc  encouragement  a  liberal*  construction^  is  my  duty  as 
a  judge ;  and  will  ever  be  my  oa?;imost  willing  inclination,  ^    millar 
But  it  is  equally  my  duty,  not  only  as  a  judge,  but  as  a  ^ 

member  of  societt/^  and  even  as  b,  friend  to  the  cause  of    xaylor 
learning,  to  support  the  limitaiions  of  the  statute. 

I  shall  tlicrefore  conclude,  in  the  words  of  the  act  of 
parliament,  "  that  the  author  or  purchaser  of  the  copy, 
*'  shall  have  the  sole  right  for  the  particular  term  which 
"  the  statute  has  granted  and  limited;  hut  no  longek:" 
and  consequently,  that  the  plaintiff,  wlio  ci;\ims  a  perpe* 
tual  and  unbounded  monopoli/y  has  no  legal  aight  to 
recover, 

JvoiiD  Mansfield  (not  intending  to  go  into  the  argu- 
ment) said 

This  is  the  first  instance  of  ^  final  difference  of  opi- 
nion in  this  court,  since  1  sat  here.  Every  order,  rule, 
judgment,  and  opinion,  has  hitherto  been  unanimous. 

Thatt  unanimity  never  could  have  happened,  if  we  t  Except  in 

did  not  among  ourselves  communicate  our  sentiments  wj^^^S^f** 

with  great  freedom  ;  if  we  did  not  form  our  judgments  deptnding(by 

without  any  prepossession  to  first  thoughts  ;  if  we  were  wntoferrer) 

not  always  open  to  conviction,  and  ready  to  yield  to  \^a^^!!!^^^ 

each  other's  reasons.  Mr  Jostice^ 

Yates  differed 
from  the  other  three,  every  mle,  order,  judgment,  and  opinion,  has,  to  this  day,  bees  (a« 
far  as  I  can  recollect)  unanimous.  This  gives  weight  and  dispatch  to  the  decisions,  cer- 
tainty to  the  law,  and  in6nite  satisfaction  to  the  suitors:  and  the  effect  is  seen  by  that 
immense  business  which  flow9  from  all  parts,  into  this  channel ;  and  which  we  who  have 
long  known  Westminster  Hall,  behold  with  astonishment ;  the  rather,  as  during  this  pe* 
riod,  all  the  other  Couits  have  been  filled  with  Judges  of  unquestionable  integrity,  eminent 
talents,  and  distinguished  abilities. 

We  have  all  equally  endeavoured  at  that  unanimity, 
upon  this  occasion  :  wc  have  talked  the  matter  over, 
several  times.  1  have  communicated  my  thoughts  at 
large,  in  writing:  and  I  have  read  the  three  arguments 
which  have  been  now  delivered.  In  short,  we  have 
equally  tried  to  convince,  or  be  convinced :  but,  in  vain. 
We  continue  to  differ.  And  whoever  is  right,  each  is 
bound  to  abide  by  and  deliver  that  opinion  which  he  has 
formed  upon  the  lullest  examination. 

His  Lordship  observed,  that  to  repeat  the  two  first 
arguments,  or  go  over  the  same  topics  again,  would  be 
idk  and  nugatory,  when  he  had  already  declarecl  "  that 
"  he  read,  approved,  and  previously  concurred  in  them:'* 
and  to  be  particular  in  opposing  or  answering  the  several 
I)arts  of  the  last  argument  (though  he  diflfcred  from  the 
conclusions  of  it,)  would  be  indecent,  and  look  too  much 
like  altercation. 
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17^.  «  Hr.  therefore  only  desired  to  refer  ioiht  two  first  ar- 

guments, a:///roii^  actually  rep(*ating  tbein  ;  giid  that  ha 
MILLAR    might  be  understood  as  it'  he  had  spoken  the  substance  of 
V.  them,  and  fully  adivptcd  them.    After  which,  he  cxpres* 

TAYLOR,     scd  himself  to  the  follo\iiii<;  effect. 

From  premisses  either  expressly  admitted,  or  which 
cannot  and  therefore  never  have  been  denied,  cqucIu&iohs 
follow,  in  my  apprehension,  decisive  upon  all  the  objec- 
tions r^'iised  to  the  properh/  of  an  author,  in  the  copjf  of 
his  own  zoorkj  by  the  common  law. 

I   use  the  word  ^^  Copy,"  in  the  technical  sense  in 
which  that  name  or  term  has  been  used  for  ages,  to  sig- 
nify an  iitcorporeal  ris^ht  to  the  sole  printing  and  publish- 
ing of  somewhat  intellectual,  communicated  by  letters. 
utAdmiiiion.      It  has  all  along  been  expressly  admitted,  ^^  that,  by 

^^  the  common  laxc^  an  author  is  intitled  to  the  copy  of  his 
^^  own  work  until  it  has  been  once  printed  and  published 
<^  by  his  authority  ;"  and  ^^  that  the  four  cases  in  Chan- 
^^  eery,  cited  for  that  purpose^  are  agreeable  to  the  com^ 
^^  mon  law  ;  and  the  reliei  was  propenjf  giv^^  in  conse* 
'^  quence  of  the  legal  right." 

The  property  in  the  copy,  thus  ahridgetl^  is  eauaUjf  au 
incorporeal  right  to  print  a  set  of  intellpctu^t  ideas  or 
modes  of  thinking,  communicated  in  a  set  of  wonk  and 
sentences  and  modes  of  expression.  It  is  equallu  detached 
from  the  manuscript,  or  any  other  phj^siau  iafi$i^ice 
whatsoever. 

The  property  thus  abridged  is  equally  incapable  of 
being  violated  by  a  crime  indiciahle.  In  like  manner,  it 
can  only  be  violated  by  another's  printing  without  the 
author's  consent :  wliich  is  a  civil  injury. 

The  only  remedr/ is  the  same;  by  an  action  upon  the 
case,  for  damages,  or  a  bill  in  equity  for  a  specific 
relief. 

No  action  of  dttinucy  trover,  or  trespass  quart  vi  ei 
armis,  can  lie  ;  liecause  the  copy  thus  abridged  is  equally 
a  property  in  notion,  and  has  no  corporeal  tangible  sub- 
stance. 

No  disposition,  no  transfer  of  paper  upon  which  tke 
comppsition  is  written,  marked,  or  impressed,  (though  il 
gives  the  pozcer  to  print  and  publish,)  can  be  construed 
a  conveyance  of  the  copy,  without  the  author's  express 
consent  '^  to  print  and  publish/*  much  less,  against  hb 
will, 
r  2397  ]  '^^^  property  of  the  copy,  thus  narrowed,  may  equally 
go  down  froifi  generation  to  generation,  and  possibly 
continue  for  ever  ;  though  neither  the  author  nor  his  le^ 
presentatives  should  have  any  manuscript  whatsoever  of 
the  work,  original  duplicate,  or  transcript. 
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Mr.  (rtry/iff  was  inlidcd,  undoubtedly,  to  the  paper  o(  1769. 
the  transcript  of  Ijord  Qarendon*s  History  :  which  guve 
him  (ho /707rer  to  print  and  publish  it,  after  the  fire  at 
Petentham,  which  destroyed  one  original.  This  might 
have  been  the  ofth/  manuscript  of  it  in  oeing.  Mr.  Gwvnn 
might  have  thrown  it  into  the  fire,  had  he  pleased.  But, 
nt  the  distance  of  nrar  a  hundred  years,  the  copy  was  ad- 
jud^d  the  property  of  Lord  Clarendon*^  represeiitattves ; 
and  Mr.  Gxcf/nti*^  printing  and  publishing  it,  xcithout 
their  consent^  was  adjudged  an  injury  to  that  property  ; 
for  which,  in  different  shapes,  he  paid  very  dear. 

Dean  Sicift  was  certainly  proprietor  of  the  paper  upon 
which  Pope^s  Letters  to  him  were  written.  1  know,  Mr. 
Pope  had  no pi\\}cr  upon  which  they  were  written;,  and 
n  very  imperfect  memory  of  their  contents  s  which  made 
him  the  more  anxious  to  stop  their  publication — ;  know- 
ing that  the  printer  had  got  them. 

If  the  copy  belongs  to  an  author,  after  publication ;  it 
certainly  belonged  to  hinu  before.  But  if  it  does  not 
l)elon^  to  him  aller;  where  is  the  common  law  to  be 
founcl,  which  says  **  there  is  such  a  property  before  ?" 
all  the  metaphysical  subtilties  from  the  nature  of  the 
thing  may  be  equally  objected  to  the  property  before. 
It  is  incorporeal :  it  relates  to  ideas  detached  from  any 
pA^^/ctf/existence.  TherearewotW/ct«:  another  may  have 
had  the  same  thonghtsuponthe  same  subject,  and  express- 
ed tliein  in  the  same  language  xtrhatim.  At  what  time^ 
and  by  what  art  does  the  property  commence  ?  the  same 
strinii:  of  questions  may  be  asked,  upon  the  copy  before 
publication  :  is  it  real  or  personal  ?  doe-  it  go  to  the  heir 
or  to  the  executor  ?  being  a  right  which  can  only  be  de- 
fended by  action,  is  it,  as  a  chose  in  action,  ossignMe^  ^ 
or  not  ?  can  it  he  forfeited  ?  can  it  be  taken  in  execution^ 
can  it  be  vested  in  the  assignees  under  a  commissiofi  of 
bankruptcy  ? 

Tlie  common  law,  as  to  the  copy  before  publicationi 
can  not  be  found  in  custom. 

Before  1732,  the  case  of  a  piracy  before  publication 
never  existed  :  it  never  wa9  put,  or  supposed.    There  is 
not  a  syllable  about  it  to  be  met  with  any  where.    The 
regulations,  the  ordinances,  the  Acts  of  parliametit,  the     [  2398  j 
cases  in  f  Vest  minster*  II  all^  all  relate  to  the  copy  of  books        ^ 
after  publication  by  the  authors* 

Since  1732,  there  is  not  a  wofd  to  be  traced  about  It; 
except,  from  the  four  cases  in  chancery. 

Besides,  if  all  England  bad  allowed  this  property  two 
or  three  bundred  years,  the  same  objection  would  hold. 


^^  that  the  usage  is  not  immemorial :''  for,  printing  wais 
introdaced  in  tne  reign  of  Edw.  4th|  or  H.  6th.  ^ 


*  Seetlieaote 
at  the  end  of 
this  case,  aa  to 
the  jMffirMlar 
time  when  it 
waa  6rst  intro- 
doctd  into  UiiS 
Kla^doin. 
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1769.  From  what  source,  then,  is  the  common  law  dmwn? 

\vhicli  is  admitted  to  be  so  clear^  in  respect  of  the  copy 
MiLLAii     before  publication  ? 

y.  From  this  argument ^because  it  is  just,  that  an  an*' 

7AviiOR.  thor  should  reap  the  pecuniary  profits  of  his  own  ingenuity 
and  labour.  It  is  just,  that  another  should  not  use  his 
name,  without  his  consent.  It  is  fit,  that  he  should 
judge  when  to  publish,  or  whether  he  ever  will  publish. 
It  is  fit  lie  should  not  only  choose  the  time,  but  the  manner 
of  publication ;  how  many;  what  volume;  what  print. 
It  IS  fit,  he  should  choose  to  whose  care  he  will  trust  the 
accuracy  and  correctness  of  the  impression;  in  whose 
honesty  he  will  confide,  not  to  foist  in  additions:  witli 
other  reasonings  of  the  same  eflecf. 

I  allow  them  sufficient  to  shew  ^^  it  is  agreeable  to  the 
^'  principles  of  right  aud  wrong,  the  fitness  of  thuigs, 
^^  convenience,  and  policy,  and  therefore  to  the  common 
**  law,  to  protect  the  copy  before  publication." 

But  the  same  reasons  hold,  after  the  author  has  puln 
lishcd.  He  can  reap  no  pecuniary  profit,  if,  the  next 
moment  after  his  work  comes  out,  it  may  be  pirated  upon 
worse  paper  and  in  worse  print,  and  in  a  cheaper  volume. 

The  Stli  of  Queen  Ann  is  no  answer.  We  are  consider'^ 
ing  the  common  law,  upon  principles  before  and  indepoh' 
dent  of  that  Act. 

The  author  may  not  only  be  deprived  of  any  profit,  but 
lose  the  expence  he  has  been  at.  He  is  no  more  master  of 
the  use  of  his  own  uame.  IFe  has  no  control  over  the 
correctness  of  his  own  work.  He  can  not  prevent  addi" 
lions.  He  can  not  retract  errors.  He  can  not  amend \  or 
cancel  a  faulty  edition.  Any  one  may  print,  pirate,  and 
perpetuate  the  imperfections,  to  the  disgrace  and  against 
the  will  of  the  author  ;  may  propagate  sentiments  imder 
his  name,  which  he  disapproves,  repents  and  is  ashamed 
of.  He  can  exercise  no  discretion  as  to  the  manner  in 
which,  or  the  persons  by  whom  his  work  shall  be  pub- 
lished, 
f  S399  1  ^^^  these  and  maiiy  more  reasons,  it  seems  to  me  just 
and  fit,   "  to  protect  the  copy  after  publication." 

All  objections  which  hold  as  much  to  the  kind  of  pro« 
pertv  before,  as  to  the  kind  of  property  after  publication, 
go  for  nothing  :  they  prove  too  much. 

There  is  no  peculiar  objection  to  the  property  afUr 
except,  "  that  the  copy  is  necessarily  mtuie  cofnmon^a&Jcr 
^^  the  book  is  once  published." 

Does  a  transfer  ot  paper  upon  which  it  is  printed,  ne^ 
cessarily  transfer  the  copy,  more  than  the  transfer  of  paper' 
upon  which  the  book  is  written  ? 
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riie  ar£rumcnt  turns  in  a  circle.    *^  The  copy  is  made 

conjnion,  Ijccause  the  law  does  not  protect  it :  and 

''  the   la-.v  can  not  protect  if,  because  it  is  ifaadc  com- 
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The  author  does  not  mean  to  make  it  common  :  and  if 
tlie  law  says  "  he  ought  to  have  the  copy  after  publica- 
'•  tion,"  it  is  a  several  property,  easily  protected,  as- 
certaine<U  and  secured. 

The  Whole  then  must  finally  resolve  in  this  question, 
*'  whether  it  is  aii^reeable  to  naiurnt.  principles^  moral 
*'  justice  and  fitness^  to  allow  him  the  copy,  after  pub- 
*'  lication,  as  well  as  bcforeJ'^ 

The  freneral  consent  of*  this  kini^dom,  for  ages,  is  on  the 
afprinati-ce  side.  The  legislative  .authority  has  taken  it 
for  granted ;  and  interposed  penaliics  to  protect  it  for  a 
time. 

The  single  opinion  of  such  a  man  as  Milton^  speaking*, 
after  much  consideration,  U|3onthe  very  point  is  stronger 
than  any  inferences  from  gathering  acorns  and  seizing  a 
vacant  piece  of  ground  ;  when  the  writers,  so  far  from 
thinking  of  the  very  point,  speak  of  an  imaginary  state 
of  na*»ire  before  the  invention  of  letters. 

The  judicial  opinions  of  those  eminent  lawyers  and 
great  men  who  granted  or  continued  in  jv  a  criossy  in  cases 
after  publication,  not  within  8  Queen  Ann  ;  uncontra- 
dicted by  any  book,  judgment,  or  saying;  must  weigh 
in  a>n/  question  of  law ;  much  more,  in  a  question  of 
mere  theory  and  speculation  as  to  what  is  agreeable  or  re- 
pugnant \,o  natural  principles.  I  look  upon  these  injunc- 
tions, as  equal  io  any  final  decree. 

Whoever  has  attended  the  court  of  chancery,  knows 
thtit  if  an  injunction  in  the  nature  of  an  injunction  to  staj/  f  2400  } 
waste,  is  granted  upon  motion^  or  continued  after  answer^ 
it  is  in  vain  to  go  to  hearing.  For,  such  an  injunction 
fiever  is  granted  upon  motion,  unless  the  legal  propertj/ 
of  the  plaintiff  be  made  out ;  nor  continued  after  answer, 
unless  it  still  remains  clear,  allowing  all  the  defendant  lias 
said.  In  such  a  case,  the  defendant  is  always  advised, 
either  to  acquiesce^  or  appeal:  for,  he  never  can  make  a  [6  Vet.  69.5. 
better  defence  than  is  stated  upon  his  own  answer.  ^^Q*  ^<>2] 

This  case  is  notsent  hither  from  the  Court  of  Chancery, 
upon  any  doubt  of  theirs.  There  nev^r  was  a  doubt  in 
the  Court  of  Chancery,  till  a  doubt  was  raised  therefrom 
decency,  upon  a  supposed  Aowhi  in  this  Court,  in  the  case 
of  Tonson  and  Collins.  There  is  not  an  instance  of  an 
iinunction  refused,  till  it  was  refused  upon  the  grounds 
of  that  doubt.  The  Court  of  Chancery  never  grant  in- 
junctions in  cases  of  this  kind,  where  there  is  any  doubt. 


SlOl 
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Therefore  they  refused  it,  when  they  thought  there  was  a 
doubt.  That  case  was  argued  twice,  with  solepiniU' : 
and  after  the  second  argument,  it  was  referred  to  the  £x- 
chequer-Chamber,  to  be  argned  before  all  the  judges. 

That  reference  did  not  arise  from  any  difierence  of 
opinion,  or  difficulty  among  us.  On  the  contrary,  we 
suspected  collusion  ;  and  that  if  we  gave  ^udmicnt  for 
the  plaintiff,  there  certainly  would  be  no  writ  of  error. 
Wc  wishetl  to  take  the  opinion  of  all  the  judges.  We 
were  afterwards  clearly  informed  of  the  truth  of  the 
collusion  :  and  therefore  the  cause  proceeded  no  further. 

But  while  it  hung  under  this  appearance  of  difficulty, 
there  was  sufficient  ground  forthecourtofchancery  tosay, 
^^  the  property  wa^  doubtfuU^  They  did  not  send  it  to 
law  :  they  left  the  party  to  follow  his  legal  remedy.  A 
doubtful  legal  title  must  be  tried  at  law,  before  it  can  be 
made  the  ground  of  an  injunction.  Injunctions  of  this 
kind  arc  rightly  and  properly  refused.  Ina  doubtfwicMt^ 
it  would  be  iniquity  to  grant  them ;  because,  if  it  should 
come  out  ^'  that  tne  plaintiff  has  no  legal  title,"  the  de- 
fendant is  injured  by  the  injunction,  and  can  have  no 
reparation. 

\f  it  is  agreeable  to  natural  principles,  to  allow  the 
copy  after  publication,  I  am  warranted  by  the  admission 
which  allows  it  before  publication,  to  say,  ^^  this  is  com* 
**  mon  law.^' 

There  is  another  admission  equally  conclusive. 

It  is,  and  has  all  along  been  admitted,  ^^  that  by  the 
^^  common  law,  the  King's  copy  continues  a/>er  poUi- 
^^  cation  ;  and  that  the  unanimous  judgment  of  this  Uouit, 
"  in  the  case  of  Baskett  and  The  University  of  Cam* 
«  bridge  ♦,  is  right." 

The /-f;ig  has  no  property  in  the  art  of  printing.  The 
ridiculous  conceit  cSf  Atkins  was  exploded  at  the  time. 

The  king  has  no  authority  to  restrain  the  press,  on  ac* 
count  of  the  subject-matter  upon  which  the  auUior  writes, 
or  his  manner  of  treating  it* 

The  king  can  not,  by  law,  grant  an  exclusive  privily 
to  print  any  book  which  does  not  beloi^  to  himsof. 

CrozmHcopies  are,  as  in  the  case  of  an  author,  citil 
property :  which  is  deduced,  as  in  tlie  case  of  an  author, 
irom  tlie  king's:  right  of  original  publication.  The  ktsd 
of  property  ia  the  crowif  or  a  patentee  firom  dne  ctown^  it 
just  the  saum  \  incorporeal,  incapable  of  violatioii  bat  l||^ 
a  citil  injury,  and  only  to  be  vindicated  by  the  WM 
remedy,  an  action  upon  the  case,  or  arbill  in  equity. 

There  K^m  no  questions  in  Westminster^  Hdl^:  hejem 
the  restoration^  as  to  crown  copies.  The  reason  ia  tcr^ 
obvious :  it  will  occur  to  every  one  thai  hears  me/  Tlit 
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fact^  however,  is  so :  there  were  none,  before  (he  res- 
toration. 

Upon  every  patent  which  has  been  litigated  since^  the 
counsel  for  llie  patentee,  (whatever  else  might  be  thrown 
out,  or  whatever  encouragement  they  might  have,  between 
the  restoration  and  revolution,  to  throw  out  notions  of 
power  and  prerogative,)  have  tortured  their  invention,  to 
stand  upon  Property. 

Upon  Rollers  Abridgement y\\\e.y  BXgwe&ixomilie  Year* 
BookSyVfluch  are  there  abridged,  "  that  the  Year-Books 
"  having  been  compiled  at  the  King*s  expence^  were  the 
*^  King's  properly y  and  therefore  the  printing  of  them 
**  belonged  to  his  patentee." 

\]\ionCrohe's  Reports^  they  contended,  ^^  that  the  king 
*^  paid  the  judges  who  made  the  decisions :  ErgOj  the 
*^  decisions  were  A?V,"  The  judges  of  IVestminster^Hall 
thought,  they  belonged  to  the  author  ;  that  is,  to  the  pur- 
chaser from,  or  the  executor  of  the  author :  but,  so  far 
the  controversy  turned  upon  property. 

In  Sey wowr's case,  I  Mod.256.  (who  printed  Gadburi/*n 
Almanac,  without  leave  of  the  Stationers  Company,  who 
had  a  patent  for  the  sole  printing  of  Almanacs,)  Pcmberton  [  2102  J 
resorted  to /yropcr/y.  He  argued  (besides  arguing  from 
I  he  prerogative,)  "that  an  Almanac  has  wo  cer/aiw  author: 
"  therefore  the  king  has  the;?r(>prr(y;  and  by  consequence, 
'**  maygrant  his  property."  It  was  farfetched  :  and  it  is 
truly  said,  '*  that  the  consequence  did  not  follow."  For, 
if  there  was  no  certain  author,  the  property  would  not  be 
the  king's,  but  common,  Pemberlon  was  a  very  able 
lawyer ;  and  saw  the  necessity  of  getting  SLtpropertj/j  if  he 
could  make  it  out. 

All  the  decrees  in  Chancery,  and  the  judgments  at 
common  law  upon  Almanacs^  are  now  out  of  the  case,    ' 
jmd  all  the  doctrine  of  prerogative  rejected,  by  ^hat  was 
done   in  the  case  of  The  Stationers  Company  and  Part* 
ridge. 

It  came  on,  in  the  year  1709,  before  Lord  Cowper^  on 
continuing  the  injunction.  There  is  no  report  of  it,  I 
believe,  in  print :  at  least,  I  have  not  seen  any.  I  have 
read  the  bill  and  answer.  The  bill  puts  it  upon  all  the  pre- 
rogative notions  of  power  ;  and  insists,  that  the  king's 
patentee  had  a  sole  exclusive  right  of  printing  Almanacs. 
The  answer  insists,  that  these  were  extravagant  illegal 
notions ;  that  they  were  taken  up  at  times  when  the  pre- 
rogative ran  high,  and  when  the  dis|)ensing  power  was 
allowed  :  and  it  insists,  that  the  question  ought,  since  the 
revolution,  to  be  argued  upon  proper  principles,  con- 
sistent with  the  righS  and  privileges  of  the  subject.  The 
defendants  denied  the  authority  of  all  the  cases  stated  by 
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1769.        tlic  bill,  as  far  as  they  went  upon  pretaguUve^  rtgbt.   F^nrdt 

Cowper  continued  the  iniunction  till  hearins:.     I   have 

MILLAR     oflfce-copics  of  all  the  orders  and  pleas  that  were  cited  r 

▼'  1  dare  say,  1  have  thirty  or  forty  of  them.     It  appears, 

TAYLOR,     tfeit  these  decrees  were  all  read  ;  and  that  the  judgment 

of  the  Honsc  of  Lords  was  read  and  gone  throu^.    Lord 

Ilarcourl  afterwards  heard  the  cause.     He  did  not  choose, 

in  a  case  about  Almanacs,  to  decide  upon  prerogative^ 

lie  therefore  made  a  case  of  it,  for  the  o;;inion  of  (his 

court ;    Lord    Parker  being  then  chief  justice.      Thi« 

court,  so  far  as  it  went,  inclined  against  the  right  of  the 

crown  in  Almanacs.     But,  to  this  hour,  it  has  never  beei» 

determined  :  and  the  injunction  granted  by  Lord  Cbzcjier 

still  continues. 

I  have  S(dke1d\  manuscript  report  (and  have  had  it 
many  years)  of  what  passed  in  this  Court  in  the  course  of 
the  argument  of  this  case  of  The  Company  of  Stationers 
against  Partridge,  I  do  not  know  whether  it  is  got  into 
pr|ut :  I  have  not  seen  it  in  print.  Mr.  York  had  a  copy 
of  it,  when  he  argued  the  case  of  The  University  of  Cam" 
bridge  and  BasKtft,  Mr.  Salkeld  argued  for  the  defen- 
dant Partridge:  Sir  Peter  King^  for  the  plaintiffs. 
[  2403  ]  1  will  state  to  you,  so  far  as  is  material  to  the  argu- 
ment, how  they  put  it,  and  the  only  grounds  that  they 
thought  tenable. 

Mr.  Salkeldj  after  positively  aiid  expressly  denying 
any  prerogative  in  the  crown  over  the  press,  or  any 
power  to  grant  any  exclusive  privilege,  says,  *'  I  take 
*^  the  rule,  in  all  these  cases,  to  be,  that  where  the  ctowr 
*^  has  a  property  or  right  of  copy^  the  King  may  grant 
**  it.  Tae  crown  may  grant  the  sole  printing  of  Sibles 
*^  in  the  English  Translation  ;  because  it  was  made  at 
*^  the  Kin g\^  charge.  The  same  reason  holds,  as  to  the 
**  Statutes,  Year-Books,  and  Common' Prayer^Bookg.^^ 

Sir  Peter  Kingy  for  the  plaintifis,  argues  thus — (throw- 
ing out,  at  the  same  time,  the  things  that  I  have  already 
mqitioned  ;  though  he  don't  seem  to  be  very  serious  in 
it— 7>  "  I  argue,  that  if  the  crown  has  a  fright  to  the 
**  Gommon-Prayer^Book,  it  has  a  right  to  every  part  of 
"  it.  And  the  Calemlar  is  a  part  of  the  Common-Prayer- 
^^  Book.  And  an  Almanac  is  the  siime  thing  with'  Uie 
*<  Calendar,  S^c. 

.  Parker,  Chief  Justice,  speaks  to  nothing  said  at  the 
bar,  but  only  ^'whether  the  Calendar  is  part  of  the  Cona- 
<^  nion-Prayer-Book.""  And  as  to  that,  he  goes  back  as 
far'as  to  the  council  of  Nice  ;  and  doubts  whether  it  is,  or 
rather  indiced  thinks  that  it  is  not  part  of  it :  he  says,  it 
may  be  an  index,  but  is  no  part  of  it. 

J^lr.  Justice  Powell  says — ^^  you  must  distinguish 
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^'  this  from  the  common  cases  of  monopolies  ;  by  shew-        1769» 
'^  ing  some  propertt/  in  the  crown,  and  bringing  it  within 
**  the  case  of  the  Common  -  Prayer  -  Book."    And   he 
rather  inclined  to  think,  ^^  that  Almanacs  might  be  the 
**  King's  ;'*  because  there  is  a  trial  by  Almanacs. 

To  which,  Lord  Parker  replied,  "that  he  never 
*^  heard  of  such  a  thing  as  a  trial  by  Almanac.^'^ 

They  leave  it  upon  this.  It  stood  over,  for  another 
argument,  to  see  if  they  could  make  it  like  the  case  of 
the  Commori-Prayer-Book.  I  don't  know  what  hap- 
pened afterwards  j  but  there  never  was  any  judgment ; 
and  though  I  have  made  strict  inquiry,  I  don  t  iitid  that 
there  was  ever  any  opinion  given. 

I  heard  Lord  Hardwicke  say  what  Mr.  Justice 
WiLLEs  has  quoted,  as  to  these  arguments  from  property 
in  support  of  tlie  Kittys  right,  itecessarily  inferring  an 
author's. 

The  case  of  Baskett  and  the  University  of  Cambridge  [  2404  ] 
was  then  depending  in  this  court,  when  Lord  Hard- 
wicKE  made  use  o^that  expression  or  argument:  it  has, 
since,  been  determined.  We  had  no  idea  of  any  pr€» 
rogative  in  the  crown  over  the  press ;  or  of  any  power  to 
restrain  it  by  exclusive  privileges,  or  of  any  power  to 
control  the  subject-matter  on  which  a  man  might  write, 
or  the  mi^nner  in  which  he  might  treat  it.  We  rested 
upon  property  from  the  King's  right  of  original  public 
cation. 

Acts  of  Parliament  are  the  works  of  the /eg/5/a/?/r^  : 
and  the  publication  of  them  has  always  belonged  to  the 
King,  as  the  executive  part,  and  as  the  head  and  sove^ 
reign,  V' 

The  art  of  printing  has  only  varied  the  mode.  And, 
tliough  printing  be  within  legal  memory,  we  thought  the 
t^sagc  since  thp  invention  of  printing,  very  material. 

Whoever  looks  into  Mr.  lor/re's  argument,  upon 
which  the  opinion  of  the  court  in  that  case  in  a  great 
measure  went,  (I  do  not  say  throughout^  but  in  a  great 
measure^)  will  see  the  great  pains  he  takes  to  shew  the 
orifi^inal  property  in  the  crown. 

Though  the  King  may  grant  a  concurrent  right ;  (for, 
in  that  case  the  grant  was  of  a  concurrent  right,  and  he 
might  grant  it  to  Xen  thousand ;  he  might  grant  it  to 
every  member  of  the  Stationers  Com[)any  ;  he  might 
grant  it  to  overy  bookseller ;)  we  bad  nO  idea  "  that  the 
*'  first  edition  of  Acts  of  Pailiament  made  the  copy  com- 
''  n7ow."  And  yet  any  man  may  transcribe  an  Act  of 
Parliament,  or  a  record  :  and  any  person  may  make  la- 
borious searches  and  abstracts  from  records,  and  have  a 
right  to  print  them. 
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J769.  Lord  Hardwicke  had  before  reasoned  in  the  same 

vay ,  in  the  case  of  Manbjf  and  others  against  Owen  ami 
others,  on  8th  Jpril  1755,  relating  to  the  Sessions-Paprr. 
The  plaintiffs  nad  bought  the  Sessions-Paper  ot  my 
Lord  Mayor,  and  had  (1  think)  given  him  an  bnndred 
guineas  for  it.  And  upon  an  affidavit  *'  that  the  Lord 
^^  Major  had  always  appointed  the  printers  of  that  pa« 
^^  per ;  and  that  it  was  usual  for  the  Lord  Mayor  to  take 
^^  a  sum  of  money  for  it ;  and  that  the  defendant  bad 
^^  pirated  it;"  Lord  Hardwicke  considered  the  grant  as 
property  in  the  copy,  and  granted  the  injunction  upon 
the  foot  of  properti/;  and  never  dreamt  ^^  that  the  first 
edition  of  it  made  it  cotnmon.*^  This  was  acquiesced 
under:  and  the  defendants  were  not  advised  to  proceed 
further.  Nothing  is  more  manifest,  than  that  the  injunc- 
tion proceeded,  upon  the  infringement  of  the  plaintiff's 
property :  for,  as  a  contempt  of  the  court  of  the  Old 
[  S405  J  Bailey  the  Court  of  Chancery  would  not  have  interfered. 
But  they  were  of  opinion  ^^  that  the  copy  was  transferred 
<<  to  the  plaintiff,  and  that  it  was  ncA,  made  common  by 
*^  the  first  publication." 

If  the  Common  Law  be  so  in  these  cases,  it  must  also 
be  so  in  the  case  of  an  author.  All  the  reasoning  ^<  that 
^*  subsequent  editions  should  be  correctj*^  holds  equally 
to  an  author.  11  is  name  ought  not  to  be  used,  against 
hb  will.  It  is  an  injury,  by  a  faulty,  ignorant  and  in- 
correct edition,  to  disgrace  his  work  and  mislead  the 
reader. 

The  copy  of  the  Hebrew  Bible,  the  CrreeA:  Testament, 
or  the  Septuagint  does  not  belong  to  the  King:  It  is 
common.  But  the  English  translation  he  bought :  there- 
£L>re  it  has  been  concluded  to  be  his  property.  If  any 
man  should  turn  the  Psalms,  or  the  writings  of  Solomon^ 
or  Joby  into  verse,  the  King  could  not  stop  the  printing, 
or  sale  of  such  a  work  :  it  is  the  author^s  work.  The 
King  has  no  power  or  control  over  the  subject-mat- 
ter :  his  power  rests  in  propei^ty.  His  whole  right  rests 
upon  the  foundation  of  propeHy  in  the  copy  by  the  Ctwn- 
mon  Law.  What  other  ground  can  there  be  for  the 
King's  having  a  property  in  the  Liolin  Grammar^  (which 
is  one  of  his  ancientest  copies,^  than  that  it  was  originally 
composed  at  his  expence?  Whatever  the  Common  Lam 
says  of  property  in  the  King's  case,  from  analogy  io  the 
case  of  anthorsy  must  hold  conclusively ,  in  my  apprehen* 
sion,  with  regard  to  authors. 

I  always  thought  the  objection  from  the  *  Act  of  Par- 
liament, the  most  plausible.  It  has  ^'nerally  struck,  at 
first  view.  But,  upon  consideration,  it  is,  I  think,  impos- 
sible to  imply  this  act  into  an  abolition  of  the  Common* 
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t^aw  right,  if  it  did  exist ;  or  into  a  declaration  "  that        1769. 

**  no  such  right  ever  existedJ*^ 

The  Bii*L  was  brought  in,  upon  the  petition  of  the       millar 

proprietors,  to  secure  their  property  for  evtr^  by  pmal'  v. 

ties;  the  only  way  in  which  thej/  thougUt  it  could  be  sc-     TAvtOR. 

cured ;  having  had  no  experience  of  any  other ;  there 

being  no  example  of  an  action  at  law  tried,  or  any  idea 

^^  that  a  bill  would  lie  for  an  injunction  and  relief  in 

**  equity." 
An  alteration  was  made  in  the  committee,  to  restrain 

the  perpetual  into  a  temporary  security. 

1  he  argument  drawn  from  the  clause  to  regulate  the 

*  price  of  books,  cannot  hold.     That  clause  goes  Xo  all  *  Sect.  4.  w>ir 

books ;  is  perpetual;  and  follows  the  Act  of  H.  8.t  570***"^^^ . 

%  The  words  ^*  no  longer  "  |  add  nothing  to  the  sense;  ^  5,)*  ^*  ** ***** 

which  is  exactly  the  same,  whether  these  words  are  added,  t  95  f  1. 8.  c 

yor  not.  ^^'  ^  **• 

The  word  "  vesting^'*^  H  in  the  title,  cannot  be  argued     [12406  ] 

from,  as  declaratory  "  that  there  was  no  property  be*  !  v  t'^V.*-! 

**  fore.^*    The  title  is  but  once  read ;  and  in  no  part  of  1  J; '  ^j|[ Jpi^. 

the  Act.     In  the  tHHlj/y  the  word  ^^  secured "  is  made  ^c. 
use  of. 
Had  there  been  the  least  intention  to  taf.e  or  derJare 

away  every  pretence  of  right  at  the  Common  Law,  it 
would  have  been  expressly  enacted  ;    and   there  wwxhi 

have  been  a  new  preamble^  totally  diiferent  from  that 

which  now  stands. 

But  the  legislature  has  not  left  their  nieam'n^  to  be 

found  out  by  loose  conjectures.  The  pteamblf:  erf  :i inly 
proceeds  upon  the  ground  of  a  righl  of  property,  h'lviiig 
been  violated;  and  might  be  argued  from,  as  an  uUinc* 
nnce  or  confirmation  of  sach  a  right  at  the  ('o.m  mn  Imoc* 
The  remedy  enacted  against  the  violation  of  it  W*m\% 
only  temporary,  might  be  argiied  from,  aji  '"fp^yiftfi 
*^  there  existed  no  ri3:ht  but  what  wa-  wctu^ni  hy  \\m 
**  Act.*'  Therefore  an  express  savin fc  i»  «Kl(i«^^,  *•  that 
^'  nothing  in  this  Act  contained  shah  exiei.d  or  h**  ron- 
^'  strued  to  extend  to  prejudice  or  confirm  uny  rig^it,  dr//* 
^^AnytighV*  is,  manifebtly,  any  other  ru'!ii  tUiut  the 
/enit  secured  by  the  Act.  The  Act  hptr^kt^  of  no  ri/^lit 
whatsoever,  but  that  of  authon,  or  denx^d  Umu  tlum, 
Ho  other  right  could  possibly  \yt:  prejudiftd  t»f  f.^nfirnnd 
by  anv  expression  in  toe  Act.  The  2f//r</f  of  \Uo/  aiinu^ 
are  adapted  to  this  right :  ^^  booh  or  u.pij  nlw/'Uly  pri:fi«'(f, 
^*  or  hereafter  to  be  printed — .'*  '1  h^y  af  not  aj#pi*^  t. 
ble  to  prerogative  copies.  Jf  letfi'f«^  fiat/^it.  V,  a.,  n'tihttr 
or  his  assigns  c<;«ihl  give  any  ri^hi,  f{  imi^U'  * '>:tv>i 
under  the  geoeraliy  01*  the  saving,  \Ai*.^  %*  \  *\»'  sih% 
»ttch  a  right  iu  tlie  eonUmplaiian  of  thi;  kgi*U  uft .  tU'^t 
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1769.  there  is  not  a  word  aboat  paients  in  the  whole  Act.  Could 
they  have  given  any  right,  it  was  not  teorlh  saving  ;  be« 
cause  it  never  exceeded  fourteen  years^ 

It  was  strongly  urgied,  ^'  that  a  Gommoq  Law  ri^ht 
f  ^  could  not  exist ;  becauae  there  was  no  time  from  which 
^^  it  could  be  said  to  attach  or  begin :''  whereas  the  statute* 
pro|)erty  was  asosrtdined  by  and  comiti^nced  from  the 
entri/. 

Undoubtedly,  the  previous  entry  is  a  condition  upoA 
;ilfbich  all  the  security  given  by  the  Statute  depends : 
and  if  every  man  wbs  Entitled  to  print,  without  the  aiiy 
Jhor*s  consent,  before  this  Act,  no  body  can  be  que^ioued 
for  so  printing  since  tlie  Act,  before  an  entry.  Nay,  tlie 
(]    S407  J     offence  being  newly  created^  it  can  only  be  prqseciiU^  by 

^be  remedies  prescribed^  and  xathin  lie  amited  time  of 
three  months. 

But  the  Court  of  Chaneerj/  has  uniformly^  proceeded 
upon  a  contrary  construction.  They  considered  the  act, 
fiQt  as  creating  a  new  offence,  but  as  giving  ah  tMitionm 
$tcurUy  to  a  proprietor  grieved;  and  giave  relief,  withput 
regard  to  any  of  the  provisions  in  the  act»  or  whethet 
the  term  was  or  was  not  expired.  No  ir{junction.canhe 
pbtained,  till  the  Court  is  satisfied  ^<  thkt  the  pkiiitiff 
"  has  a  clear  legal  right.''  And  where,  for  the  sake  of 
tbe  relief,  the  Court  of  Chancerjr  proceeds  upon  a  gi^oond 
Qicomwoti  or  statute  law,  their  judgments  are  precedentis 
of  high  authority  in  all  the  Courts  of  IVestminder* 
Hall. 

His  Lordship  adopted  and  referred  to  other  obser^ 
yations  made  upon  the  act  by  the  two  judges  who  spoke 
first  X — and  then  concluded  thus 

I  desire  to  be  understood,  that  it  is  upon  this  special 
verdict,  I  give  my*opinion.  Even/ remark  which  has 
been  made,  as  to  what  is  and  what  is  not  founds  I  con- 
sider as  material.  The  variation  of  any  one  of  the  cir- 
cumstances mat/  change  the  merits  of  the  qtiestion  :.  the 
variation  of  some^  certainly  would.  Every  case,  where 
such  variation  arises,  will  st^nd  upon  its  own  particular 
ground/  and  will  not  be  conclnded  by  <At5  jtuigmfent. 

The  SUBJECT  at  laige  is  exhausted :  and  therefore  I 
have  not  gone  into  it.  I  have  had  frequent  opportuni- 
ties to  consider  of  it.  I,  have  travelled  in  it  for  many 
vears.  I  was^counsel  in  most  of  the  cases  >vhich  have 
been  cited  frbm  chancery  ;  i  have  copies  of  ^11^  from 
the  register-book.  The  first  case  of  Milton's  Paradito 
Lost  was  upon  my  mption.  I  argued  the  second :  which 
was  solemnly  argued^  by  one -on  each  side.  I  argued 
(he  case  of  Malar  against  Kincaid^  in  the  Rouse  of 
Lords.    Many  of  (he  precedents  ivers  tried  by  my  ad- 
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vice.     The  accurate  ahd  elaboratb  ifl\resiigatiori  of  the        1769. 
matter,  in  this  cause^  arid  in  the  former  case  of  Tonson 
and  CollinSj  Ims  amfirmed  m6  in  what  I  always  inclined       millar 
to  think,  ^'  that  tlic  Court  of  Chancery  did   right,   in  v. 

*'  giving  relief  upon  the  foundation  of  a  legal  proptrtj/     taylojj. 
'^  in   authors ;  independent  of  the   entry,  the  term  for 
^'  years,  and  all  tlie  other  provisions  annexed  to  the  sc- 
*^  curity  given  by  the  act." 

Therefoue  ray  opinion  is^ — "  That  juDGMENtbe 

^'  for  the  PLAINTIFF.*'     And  it  mast  be  *  entail  •  Videantf, 
as  on  the  day  of  tlie  last  argument  of  this  case  at  P«  '-^3. 
the  Bar. 

A  writ  of  error  was  afterwards  brouglit:  but  the     ["  2408  ] 
plaintiff  in  error,  after  assignirtg  errors,  suffered 
himself  to  be  nonpros' d.    Ami  the  Lords  Commis- 
sioners, after  Trinitj/  Term  1770,  granted  an  in- 
junction. 

Ill  the   case  of  Donaldsons  against  BecJccl  and  [r  [Dam.  6f 2.] 
Others  J  the  matter  came  before  the  House  of  Lords,  upoh 
an  appeal   from  a  decree  of  the   Court  of  Chancery, 
founded  upon  this  judgment:  and  what  appears  from 
tte  n^inutes  is  as  follows — 

Die  Mercurii,  9  Februarii  1774.     Donaldsons  against 

Becket  and  others. 

Orderf/©,  thit  the  judges  be  directed  to  deliver  their 
opinions  updn  the  foltotving  questions  (viz.) 

1.  Whether  at  coinriion  taVr,  an  Author  of  any  book  v  • 
lileriry  composition  had  the  sole  right  of  first  print- 
ing and  publishing  tiie  same  for  sale  ;  and  might 
bring  an  action  a^^^inst  any  \)erson  who  printed  pub* 
lished  and  sold  the  same  without  his  consent? 

2.  If  the  author  had  such  right  originally,  did  the 
law  take  it  away,  upon  his  printing  and  publishing 
such  book  or  iitcr&r^  composition;  and  might  any 
person  afterward  reprint  and  sell,  forliis  own  benefit, 
such  l)dok  6r  nierat-y  composition,  against  llie  will 
of  the  author  ? 

3.  If  such  action  would  liavc  lain  at  cortifnon  law,  is 
it  taken  away  by  the  Statute  of  8(h  Jnn'/  AM  is  au 
author,  by  tne  said  statute  precluded  from  every  re- 
medy, except  cfn  the  f6unda(tiofi  of  the  said  statute 
and  on  the  terms  a^d  conrditibils  pfrel^ch-ibcd  there* 
by? 

Ordeaeo,  tliat  the  judges  do  deliver  tlbeir  opinioos 
upon  the  folloiving  (jifestions.  Cvixv) 
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1769.  Whether  the  author  of  any  literary  composition  and 

^    his  assigns,  had  the  sole  right  of  printing  and  pub* 

lishing  the  same  in  perpetuity,  by  the  common 

law  ? 

Whether  this  rfght  is  any  way  impeached  restrained 

or  taken  away  hy  the  Statute  8th  Ann  » 
Whereupon,  the  judges  desiring  that  some  time  might 
be  allowed  them  for  that  purpose, 

[  2409  ]  Oroercd,  that  the  further  consideration  of  this  cause 
be  adjourned  till  Tuesdai/  next;  and  that  the  judges  do 
then  attend,  to  deliver  their  opinions  upon  tlie  said 
questions. 

Die  Martisj  15  Februarii  1774. 

The  Lord  Chancellor  acquainted  the  house,  that  the 
j^idges  difl'ered  in  their  opinions  upon  the  said  ques« 
tions. 

Ordered,  that  the  judges  present  do  deliver  their 
opinions  upou  the  said  questions,  seriatim ^  with  their 
rcasoni>. 

Accordingl}', 
Mr.  Baron  £vrc  was  heard  upon  the  said  question—- 
And 

1.  Upon  the  first  question,  delivered  his  opinion — that 
at  common  law,  an  author  of  any  book  or  literary 
composition  had  not  the  sole  right  of  first  printing 
and  publifiihing  the  same  for  sale ;  and  could  not 
hnn^  an  action  against  any  person  who  printed  pub- 
lished and  sold  the  same  witnout  his  consent. — And 
gave  his  reasons. 

2.  Upon  the  second  question,  delivered  his  opinion — 
that  if  the  author  had  such. sole  right  ot  first  print* 
ing,  the  law  did  take  away  his  right,  upon  his  print- 
ing and  publishing  such  book  or  literary  composi- 
tion ;  and  that  any  person  might  atterward  reprint 
and  sell,  for  his  own  benefit,  such  book  or  literary 
composition,  against  the  will  of  the  author. — ^And 
gave  his  reasons. 

3.  Upon  the  third  question,  delivered  his  opinion — 
that  such  right  is  taken  away  by  the  Statute  of  8 
ji»n  ;  and  that  an  author  by  the  said  statute  is  pre- 
cluded from  every  remedy  except  on  the  founda- 
tion of  the  said  statute  :  but  that  there  may  be  a 
remedy  in  equity  upon  the  foundation  of  the  statute^ 
independent  of  the  terms  and  conditions  prescribed 

£7  Dnm.[6S4j  by  the  statute,  in  respect  of  penalties  enacted  tbere-« 

by. — ^And  gave  his  reasons. 
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4.  Upon  the  fourth  question,  delivered  his  opinion —        1769, 
that  the  author  of  any  literary  composition  and  his 

assigns  had  not  the  sole  right  of  printing  and  pub-       mix-lar 
lishing  the  same  in  perpetuity,  by  the  common  law.  ^* 

— And.gave  his  reasons.  taylor, 

5.  Upon  the  fifth  question,  delivered  his  opinion — ^that     j"  2410  1 
the  right  is  impeached  restrained  and  taken  away  by 

the  Statute  8th  Ann. — And  gave  his  reasons. 

Then  Mr.  Justice  Nares  was  heard  upon  the  said  Mr- JMti<^e 
question. — And  Narei. 

• 

1.  Upon  the  first  question,  delivered  his  opinion — 
that  at  comuion  law,  an  author  of  any  book  or  lite* 
rary  composition  had  the  sole  right  of  first  printing 
and  publishing  the  same  for  sale  ;  and  might  bring 
an  action  against  the  |)erson  who  printjed  published 
and  sold  t)ie  same  without  his  consent. — And  gave 
his  reasons. 

2.  Upon  the  second  question,  delivered  his  opinion — 
that  the  law  did  not  take  away  his  ri^ht,  upon  his 
printing  and  publishing  such  book  or  literary  com- 
position ;  and  that  no  person  might  afterward  re- 
print and  sell,  for  his  own  benefit,  such  book  or  li- 
terary composition,  against  the  will  of  the  author. — 
And  gave  his  reasons. 

3.  Upon  the  third  question,  delivered  his  opinion — 
tliat  such  action  at^ common  law  is  taken  away  by 
the  statute  8  Ann  /  and  that  an  author  by  th^  said 
statute  is  precluded  from  every  remedy  except  on 
the  foundation  of  the  said  statute  and  on  the  terms 
and  conditions  prescribed  thereby. — ^And  gave  his 
reasons. 

4.  Upon  the  fourth  question,  delivered  his  opinion — 
that  the  author  of  an^  literary  compositiou  and  his 
assigns  had  the  sole  right  of  printing  and  publishing 
the  same,  in  perpetuity,  by  the  common  law. — And 
gave  his  reasons. 

5.  Upon  the  fifth  question,  delivered  his  opinion — 
that  this  ri^ht  is  impeached  restrained  and  taken 
away  by  the  Statute  8  Ann. — ^And  gave  his  rea- 
sons. 

Then  Mr.  Justice  Ashurst  was  heard  upon  the  said  Mr.  Jiutiot 
questions. — And  Ashurrt. 

1.  Upon  the  first  question,  delivered  his  opinion — 
that  at  common  law,  an  author  of  any  book  pr  lite- 
rary composition  bad  the  sok  right  01  first  printing 
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and  publishing  the  same  for  sale ;  and  might  brinr 
an  action  against  ahjr  person  who  printed  publishca 
and  sold  the  same  ivitliout  his  consent. — ^Aiid  gave 
his  reasons. 

2.  Upon  the  second  question,  deliv^sred  his  opinion— ^ 
that  the  law  did  not  uUlc  away  his  right,  upon  his 
printing  and  publibhing  such  book  or  literarjr  com* 
position  (  and  that  no  person  might  afterward  re- 
print and  sell,  for  his  own  benefit,  such  book  or 
literary  composition,  against  the  will  of  the. author. 
— And  gave  his  reasons. 

S.  Upon  the  third  question,  delivered  his  opinion — 
that  such  action  at  coumion  law  is  not  \ikcn  away 
by  Ihe  Statute  of  8lh  Ai&i  /  and  that  an  author  by 
tlie  said  statute  is  not  preclude  from  every  remedy 
except  on  the  foundation  of  the  said  statute  and  on 
the  terms  and  conditions  prescribed  thereby. — ^And 
gave  his  reasons. 

4.  Upon  the  fourth  question,  delivered  his  opinion — 
that  the  author  of  any  literary  composition  and  his 
assigns  had  the  sole  right  of  printing  and  publish'^ 
ing  the  same^  in  perpetuity,  by  the  common  law. — 
And  gave  his  reasons. 

5.  Upon  the  fifth  question,  delivered  his  opinion — 
that  this  right  is  not  any  way  impeached  restrained 
or  taken  away  by  the  Statute  of  .8th  Ann, — ^And 
gkr'e  his  reasons. 

Then  Mr,  Justice  A^ii'ualsT  delivered  the  opinion  of 
Mr.  Justice  UlagKSTo^b  (who  wab  iibsent,  bring  con- 
imed  to  his  rdom  with  the  gont^)  upon  the  said  questionSf 
— And 

1.  Upon  the  first ,  question,  delivered  his  opinion— 
that  hi  c6tatd6n  law,  an  'anlhot  p'f  any  bdok  ^t  Itte^ 
Vary  coKkipoisition  had  Ybe  &6lc  W^ht  '6t  firtt  tirinting 
hm  publish  in^  the  ^me  for  slale;  t^A  himt  bring 
an  taction  t^mA  uny  persoh  who  AtitAed  phtAished 
and  sold  the  same  without  hi&  cdYis^t^^^And  gave 
his  ireasbnb. 

$.  Upbn  the  ^c6hd  i^esttota,  delivered  his  d^ion— 
'that  Ure  fatir  cTld  not  ^ake  kway  his  r^ht,  up(m  his 
printing  and  publishing  such  book  or  litdtaVy  com- 
position ;  and  that  no  pejsofn  might  i^fEieirwaitl  re- 
print and  sell,  for  his  own  benefit^  ^^  book  pr  lite- 
rary composition,  against  the  wdl  Qf  th^  autiior. — 
And  gave  his  retebns. 

d.  Vpou'the  tlttjrd  ^uestidii^  c^Imrei^  hfa  opinion—- 
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^hut  sucb  action  at  common  lai^  ,  is  not  taken  1769. 
ttway  by  the  Statute  of  8th  Ann;  and  that  aa  author, 
by  the  said  statute,  is  not  precluded  from  e.very  re- 
medy except  on  the  foundation  of  the  said  sUitiite 
and  on  the  terms  and  conditions  prescribed  thereby. 
— And  gave  his  reasons. 

4.  Upon  the  fourth  question,  delivered  his  opinion —     [  24}S  j 
that  the  author  of  any  literary  composition  anc^his 
assigns  had  the  sole  right  pf  printing  and  publishing 
the  same,  in  perpetuity,  by  the  common  law. — And 
gave  his  reasons. 

p.  Upon  the  iifth  question,  delivered  his  opinion — that 

this  right  is  not  any  way  impeaclied  restrained  or 

taken  away  by  the  Statute  ^h  Ann. — And  gave  his 

reaiions. 

Ohdcued,  that  the  further  consideration  of  this  cause, 

and  hearing  tlie  opinion  of  the  rest  of  the  judges  upon  the 

said  question's,  be  adjourned  till  Thursclaj/ next ;  ^fui  tliat 

the  judges  do  then  ut'tend. 


Die  Joxis,  17   Februdrii  1774. 

Mr.  Justice  WiLLiiis  was  heard  upon  the  said  ques- 
tions.— And 

1.  UiK)n  tlie  first  questiob,  delivered  his  opinion — ^that 
at  common  law,  an  author  of  any  book  or  literary 
composition  had  the  sole  right  of  first  printing  and 
publishing  the  same  for  sale;  and  tnight  bring  an 
action  against  ainy  person  yho  printed  published 
and  .sold  the  same  without  his  consent. — And  gave 
his  reasons. 

2.  Upon  the  second  question,  delivered  his  opinion — 
that  the  law  did  not  take  away  his  right,  upon  his 
printing  and  publishing  such  bciok  or  literary  com- 
position ;  and  that  ho  person  might  afiierwatd  re- 
print and  sell,  for  iiis  Own  benefit,  sdcb  bo6k  or  lite- 
rary composition,  against  the  will  of  the  author. — 
And  gave  his  reasons. 

3.  Upon  the  third  question,  delivered  his  dpinion — 
that  siich  action  at  commofi.  law  is  nojt  taken  away 
by  the  Statute  df  the  8fh  Ann;  and  that  an  author 
by  the  said  statute  is  not  precluded  from  every  re- 
medy e:!^cept  on  the  fdundafibn  of  the  snid  statute 
and  ofi  the  teriiis  Isifid  con4itions  prescribed  thereby. 
— ^And  gave  his  Reasons. 

4.  Opdh  the  fbtiTfh  ^fi^sttdh',,  deliV^ed  If  is  ofyihlofi— 
that  theatfthdr  of  kn\  Mi^Mfy*c6nfp(km6nkh6  his 
Atoigd&'htfd  tb>  Wfte  V%lft'«f  ^rMtii%  Mil  ^uBli^ilig 


Mr.  Justice 
WiUes. 
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the  same,  in  perpetuity,  by  the  common  law* — And 
gave  his  reasons. 

5.  Upon  the  fifiih  question,  delivered  his  opinion — 
that  this  right  is  not  any  way  im[)eached  restrained 
or  taken  away  by  the  Statute  of  8lh  Arm* — ^And  gave 
his  reasons. 

Then  Mr.  Justide  Aston  was  heard  upon  the  said 
questions. — ^A  nd 

I.  Upon  the  first  question,  delivered  his  opinion—* 
That  at  common  law,  an  author  of  any  Dook  or 
literary  composition  haid  the  sole  right  of  first  print- 
ing and  pnblishin^  the  same  for  sale  a  and  might 
bring  an  action  against  any  person  who  printed  pub* 
lished  and  sold  the  same  without  his  consent. — ^And 
gave  his  reasons, 

?.  Upon  the  second  question,  delivered  his  opinion— 
that  the  law  did  not  take  away  his  right,  upon  his 
printing  and  publishing  such  book  or  literary  com« 
position ;  and  that  no  person  might  afterward  re- 
print and  sell,  for  hb  own  benefit,  siich  book  or  lite* 
rary  composition,  against  the  will  of  the  author. — 
aud  gave  hi9  reasons. 

3.  Upon  the  third  question,  delivered  his  opinion — 
That  such  action  at  common  law  is  not  taken  «way 
by  the  Statute  of  the  8th  Ann ;  and  that  an  author 
by  the  said  Statute  is  not  precluded  from  eyery  re« 
medy  except  on  the  foundation  of  the  said  Statute 
and  on  the  terms  and  condMions  prescribed  thereby. — 
And  gave  his  reasons. 

4.  Upon  the  fourth  question,  delivered  his  opinion — > 
that  the  author  of  any  literary  composition  and  his 
assigns  had  the  sole  right  of  printing  and  publish- 
ing the  same,  in  perpetuity,  by  the  conunon  law. — 
And  gave  his  reasons  (a). 


(a)  Multura  postea  de  impulsoribus  suis,  praecipue  de 
Regulo,  questus  est,  qui  se  in  sententia,  quam  ipse  die* 
taverat,  deseruisset.  Est  alioquin  Regulo  tarn  mobile  in- 
genium,  ut  plurimum  audeat,  plurimum  timeat,  Plinii. 
Epis.  Lib.  2,  Epis.  11.  p.  iSl. 

Regulus  being  in  great  favor  with  Domitian,  was  highly 
flattered  by  Mai:tial9  though  the  character  given  of  nim 
by  Plinu^  not  only  in  the  passage  quoted  but  in  many 
other  ofhis  Epistles  is  infamous ;  and  particularly  so  in 
XAb.  1.  Epis.  5,  on  which  Mr*  M^lmotb  observeni  tbftt 
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6.  Upon  the  fidh question,  delivered  his  opinion — That        1769. 
this  right  is  not  any  way  impeached  restrained  or 

taken  away  by  the  Statute  of  8th  Ann. — ^And  gave  millar 
his  reasons.  v. 

TAYLOR. 

Then  Mr.  Barcm  Perrott  was  heard  upon  the  said  Mr.  Baron 
questions. — And  Perrott. 

1.  Upon  the  first  question,  delivered  his  opinion — 
That  at  common  law  an  author  ofany  book  or  literary 
composition  had  the  sole  right  of  first  printing  and 
publishing  the  same  ;  but  conld  not  bring  an  action 
against  any  person  who  printed  published  and  sold 
the  same,  unless  such  person  obtained  the  copy  by 
fraud  or  violence. — And  gave  his  reasons. 

2.  Upon  the  second  question,  delivered  his  opinion — 
That  the  law  did  take  away  his  right,  upon  his 
printing  and  publishing  such  book  or  literary  com- 
position ;  and  that  any  person  might  afterward  re- 
print and  sell,  for  his  own  benefit,  such  book  or  f  2414  J 
literary  composition,  against  the  will  of  the  author. 

— ^And  gave  his  reasons* 

3.  Upon  the  third  question,  delivered  his  opinion — 
That  such  right  is  taken  away  by  the  Statute  of  8th 
Ann ;  and  that  an  author,  by  the  said  Statute,  is 
precluded  from  every  remedy  except  on  the  founda- 
tion of  the  said  Statute  and  on  the  terms  and  condi- 
tions prescribed  thereby. — ^And  gave  his  reasons. 

4.  Upon  the  fourth  question,  delivered  his  opinion — 
That  the  author  of  any  literary  composition  and  his 
assigns  had  not  the  sole  right  of  printing  and  pub- 
lishing the  same,  in  perpetuity,  by  the  common 
law. — And  gave  his  reasons. 

5.  Upon  the  fifth  question,  delivered  his  opinion— 
That  the  right  is  impeached  restrained  and  taken 
away  by  the  Statute  of  8th  Ann. — ^And  gave  his 
reasons. 


poets  especially  when  needy,  are  generally  not  the  most 
niithful  painters  in  that  way,  and  adds,  if  antiquity  had 
delivered  down  more  of  those  drawings  of  the  same  persons 
by  different  htnds,  the  truth  of  characters  might  be  easier 
ascertained,  and  many  now  viewed  with  rapture  would 
perhaps  greatly  sink ;  and  he  adds  even  Horace  himself 
we  find  giving  a  very  different  air  to  hb  Lollius  from  that 
in  which  he  is  represented  by  Paterqolus. 


'2^15 
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fhca  Mr-  Justice  Gould  yvas  heard  apou  the  said 
q^ps^iqns. — And 

J.  Upon  the  first  question,  delivered  his  opinion — 
That  at  common  law,  an  author  of  any  book  or  lite* 
rary  composition  had  the  sole  right  of  first  printing 
andf  pnblnihing  the  same  for  sale ;'  ana  naight  bring 
an  action  against  any  person  who  pnnted  publishecl 
^pd  sold  the  $apie  without  his  couseut. — ^^nd  gave 
his  reasons* 

3.  Upon  the  second  question,  delivered  his  opinion — 
That  the  law  did  not  take  away  his  right,  upon  his 
printing  and  publishing  such  book  or  literary  com- 
position ;  and  that  no  person  might  afterward  reprint 
and  sell,  for  his  own  benefit,  such  book  or  literary 
composition,  agaiifst  the  wilt  of  the  author. — And 
gave  his  reasons. 

3.  Upon  the  third  question,  delivered  his  opinion — 
That  such  action  at  common  law  is  taken  away  by 
the  Statute  of  8th  Ann  ;  and  that  an  author,  by  the 
said  Statute,  is  precluded  from  every  remedy  except 
on  the  foundation  of  the  said  Statute  and  on  the 
terms  apd  cpnditions  prcscribcfl  thereby .^-i^Dd  gaye 
hi3  reasons. 

4.  Upon  the  fourth  question,  delivered  his  opinion — 
That  the  author  of  any  literary  composition  and  his^ 
assigns  had  the  sole  right  o^  prrntingand  publishing 
the  same,  in  perpetuity,  by  the  common  law. — And 
gaye  his  reasons. 

5.  Upon  the  fifth  question,  delivered  his  opinion — 
That  this  right  is  impeached  restrained  and  takeir 
away  by  the  Statute  of  8th  Ann. — And  gave  hi» 
reasons. 

Then  Mr.  Baron  Adams  wais  heard  upon  the  said  que»-' 

tions. — And 

•  » 

1.  Upon  the  first  question,  delivered  his  ppinipn-— 
That  at  common  law,  an  author  of  any   book  or 

lilterary  coroppsition  had  the  sole  right  of  first  print-* 

ing  and  publishing  the  same ;  but  could  not  brin^ 
an  ^ctjpn  gainst  any  person  w)ip  printejd  p^blisfipi 

S4  pqW  ^e   s^^e,  uijless  sucfl  p^rsm  ob^mej 
. .  y  PPPy   bj  {JfSL^4  or  yiulpfice.— 4.n4  gaye  hi; 
rpaspR?. 

8.  Upon  the  second  question,  delivered  hif  opinion—- 
That  the  law  did'  take  away  his  right,  ^pon  his 
printing  and  publishing  such  book  or  literary  com- 
position ;  and  that  any  person  miglft  afterwards  re« 
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'  print  and  sell,  for  his  own  benefit,  such  book  or  Iite« 
tary  composition  against  the  will  of  the  author. — And 
gave  his  reasons. 

3.  Upon  the  third  question,  delivered  his  opinion — 
That  such  right  is  taken  away  by  the  Statute  of  8th 
Ann  ;  and  that  an  anthor,  by  the  said  Stati|te,  b 
precluded  from  every  remedy  except  oxv  the  founda- 
tion of  the  said  Statute  and  on  the  terms  and  condi- 
tions prescribed  thereby. — And  ^ave  his  reasons. 

4.  Upon  the  fourth  question,  delivered  his  opinion — 
That  the  author  of  any  literary  composition  and  his 
assigns  had  not  the  sole  right  of  printing  and  pub- 
lishing the  same,  in  perpetuity,  by  the  commoa  law. — 
And  gave  his  reasons. 

3.  Upon  the  fifth  question,  delivered  his  opinion — 

That  the  right  is  impeached  restrained  and  taken 

away  by  the  Statute  of  8th  Ann.—KnA  gave  his 

reasons. 

OnncRED,  That  the  furilier  consideration  of  the  said 

cause  be  adjourned  to  Monday  next ;  a^^  th^tthe  ju^^es 

do  then  attend,  to  deliver  their  opinions  scriatinn^  \y\i\\ 

their  reasons,  upon  said  questions. 

Die  Lunce^  21  Februarii  1774. 

The  Lord  Chief  Baron  of  the  Court  of  Exchequer  was 
heard  upon  the  said  qucstions.-^And 

J.  Upon  the  first  question,  delivered  his  opinion — 
That  at  common  law,  an  author  of  any  book  or  lite- 
rarv  composition  had  the  sole  right  of  first  printing 
ana  publishing  the  same  for  sale ;  and  might  bring 
an  action  against  any  person  who  printed  published 
and  sold  the  same  without  his  consent. — And  gave 
his  reasons. 

2.  Upon  the  second  question,  delivered  his  opinion — 
That  the  law  ^Id  not  take  away  his  right,  ^pon  hb 
printing  and  p^ibli^hing  such  book  or  literary  com- 
position ;  and  thit  no  person  might  afterward  re« 
.print  and  sell,  for  his  o^n  benefit,  3ucl^  bopk  or 
literary  composition  against  the  ^ill  of  the  a]ith9r.— 
And  gave  bis  reasons. 

3.  Upon  the  third  question,  delivered  his  opinion — 
l^hat  such  action  at  common  law  is  hot  taken  away 
by  the  Statute  of  8th  Ann  ;  and  that  an  autfior,  by 
the  said  Statute,  is  not  precluded  from  every  re- 
medy except  on  the  foundation  of  the  said  Statute  and 
on  the  termft  and  conditions  prescribed  thereby. -^An4 
gave  his  reasons. 


i7aa. 
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1769.  4.  Upon  the  fourth  question,  delivered  his  opinicn-— 

That  the  author  of  any  literary  compoftttioa  and  hb 
MILLAR  assigns  had  the  sole  right  of  printing  and  publishing 

▼•  the  same,  in  perpetuity,  by  the  common  law.— And 

TAYLOR.  gave  his  leasons. 

5.  Upon  the  fifth  question,  delivered  his  opionion — 
That  this  right  is  not  any  way  impeached  restrained 
and  taken  away  by  the  Statute  of  8tn  Anm. — ^And  gave 
his  reasons. 

Then  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas  was  heard  upon  the  said  questions. — And 

1.  Upon  the  first  question,  delivered  his  opinion-— 
That  at  common  law  an  author  of  any  book  or  Kte- 
rarv  composition  had  the  sole  right  of  first  printing 
ana  publishing  the  same  for  sale ;  and  might  brintr 
an  action  against  any  person  who  printed  publishea 
and  sold  the  same  witnout  his  consent. — ^And  gave 
his  reasons. 

[  2417  ]        2.  Upon  the  second  question,  delivered  his  opinion — 

That  the  law  did  take  away  his  right,  upon  hit 
printing  and  publishing  such  book  or  literary  conn 
position ;  and  that  any  person  might  afterward  re-* 

f)rint  and  sell,  for  his  own  benent,  such  book  or ' 
itcrary  composition,  against  the  will  of  the  author.— 
And  gave  his  reasons. 

3.  Upon  the  third  question,  delivered  his  opinion — 
That  such  action  at  common  law  is  taken  away  by 
the  Statute  of  8th  Ann  ;  and  that  an  author  by  the 
said  Statute  is  precluded  from  every  remedy  except 
on  the  foundation  of  the  said  Statute  and  on  the 
terms  and  conditions  prescribed  thereby. — And 
gave  his  reasons. 

4.  Upon  the  fourth  Question,  delivered  his  opinion — 
That  the  author  or  any  literary  composition  and  hiv' 
assigns  had  not  the  sole  right  of  printing  ami  pub- 
lishing the  same,  in  perpetuity,  by  the  commoalaw. 
— And  gave  his  reasons. 

5.  Upon  the  fifth  question,  delivered  his  opinion— 
That  this  right  is  impeached,  restrained  and  taken 
away  by  the  Statute  of  Sth  Jmi. — And  gave  his 
reasons. 

SO  that  of  the  eleven  judges,  there  were  eight  to 
three,  upon  the  first  question ;  seven  to  four,  upon  the 
second ;  and  five  to  six,  upon  the  third. 

It  was  notorious,  that  Lord  Mansfield  adhered  to  hit 

opinion  ;  and  therefore  concurred  with  the  eight,  upon 

.  the  first  questiou ;  with  the  seven,  upon  the  second ;  and 


faster  Term  9  Geo.  3.  B.  R. 


*HIS 


a 

it 
u 
a 
n 


with  the  five,  upon  the  third.  But  it  being  very  unusual, 
(from  reasons  of  delicacy,)  for  a  Peer  to  support  his  own 
judgment,  upon  an  appeal  to  the  House  of  Lords,  he  did 
not  speak.  , 

And  the  lord'chancellor  seconding  Lord  Camden's  mo« 
tion  "  to  reverse ;  the  decree  was  ebvrrsed." 

The  argument  upon  the  third  question  turned  greatly 
upon  the  meaning  of  the  proviso  in  the  8th  of  Queen 
yinn^  which  saves  the  rights  of  the  Universities.  It  is 
the  9th  clause,  and  runs  in  these  words — *^  Provided 
^'  that  noChing  in  this  Act  contained  shall  extend  or  be 
construed  to  extend,  either  to  prejudice  or  confirm  any 
right  that  the  said  universities  or  any  of  them,  or  any 
person  or  persons,  have  or  claim  \o  have,  to  the 
printing  or  reprinting  any  book  or  copy  already  print- 
ed, or  hereafter  to  be  printed." 
The  Universities,  alarmed  at  the  consequences 
of  this  determination,  applied  for  and  obtained  an  *  Act 
of  parliament  establishing,  in  perpetuity,  their  right  to 
all  the  copies  given  them  heretofore,  or  which  might 
hereafter  be  given  to  or  acquired  by  them. 

^    MCMORANDUM  — 

III  a  former  account  of  this  case,  which  (at  the  request 
of  several  of  my  most  learned  and  respectable  friends)  I 
communicated  to  the  public,  sometime  a^,  in  a  detached 
piece,  I  inserted  a  marginal  note  vnponLtoxA-MansfieUt^ 
mentioning  "  that  "  printing  was  introduced  in  the  reign 
of  Edw.  4th.  or  Hen.QJ*^  which  marginal  note  was  not 
only  unnecessary  and  improper,  but  giossly  erroneous 
and  false  in  fact.  I  have  never  been  able  to  recollect  or 
discover  what  led  me  into  such  an  egregious  blunder. 
The  only  method  that  occurs  to  me  of  making  compen- 
sation for  it,  is  to  endeavour  to  fix  with  some  degree  of 
accuracy  and  precision,  by  this  present  note,  the  real 
and  true  times  and  persons,  when  and  by  whom  the  art 
of  printing  was  originally  discovered ;  and  when  and  how 
it  was  afterwards  first  introduced  into  this  country. 

Very  great  honour  is  certainly  due  to  the  ingenious 
inventors  of  this  most  noble  and  useful  art :  and  even  the 
cities  where  it  was  first  attempted  to  be  put  in  practice 
claim  some  share  of  reputation,  from  having  given  birth 
or  residence  to  the  first  discoverors. 

HAERLE>i,  M ENTz  and  Strasburgh  seem  to  have  the 
best  pretensions  of  this  sort,  with  regard  to  the  original 
invention.  Venice  has  a  better  claim  to  the  improvement^ 
than  to  the  first  rudiments.  For  Nicolas  Jenson,  who  is 
generally  supposed  to  have  first  taught  the  art  of  print« 
ing  to  the  Venetiansy  did  not  begin  printing  there  till  the 
year  1470  :  and  if  John  de  Spiral  claim  should  be  al- 
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lowed,  vrho  says  **  thiit  he  wa»  tlie  firsi  who  had  ever 
^*  printed  in  that  city,"  yet  hi»  pretensions  go  onlv  a 
year  or  two  further  backward.  And  eren  admitting  tnifit 
another  book  was  printed  at  Venice  before  JoXih  de  Spirals 
*'  Cicero^s  Epistten  ad  Familiares^*^  in  J469 ;  (namely, 
^'  Fr.  Maiuraniii  de  Componendh  Versibys  Hexmnetro  et 
"  Pentametroj  by  Kanoitj  Venei.  1468  •/*)  yet  that 
would  carry  it  back  but  one  year  more,  in  support  of  the 
Venetian  claim.  Whereas  the  first  rudiments  of  the  art, 
the  first  rough  specimens,  the  first  essay  with  separaie 
wooden  types,  if  not  elsewhere,  yeij  at  least  at  Haerlenif 
was  ab(mt  thirty  years  anterior  to  those  dates.  There 
is  indeed  some  difiicultv  in  ascertaining  the  claim  to  the 
first  invention  of  arts  which  though  entirely  owing  to  the 
f  S41 1  3  swaclty  of  the  inventor,  are  scarce  perfect  and  complete 
wnilst  in  embryo,  and  kept  s^ret ;  bat  when  once  dis* 
covered  to  the  world,  soon  receive  improvement  from 
other  ingenious  men  to  whom  the  original  idea  of  the  in- 
Yention  never  did  or  ever  would  have  presented  itself. 
8o,  in  the  art  of  printing,  ITaerlem  and  meniz  both  claim 
the  honour  of  being  the  place  where  it  was  first  known 
and  practised.  Dr.  Middlet^m  goes  so  iar  as  to  say, 
^*  that  it  is  certain,  beyond  all  doubt,  that  printing  was 
^^  first  invented  and  propagated  from  Menit.**  Others 
ascribe  it  to  Haerlem,  And  it  is  true  of  each,  in  aqua* 
lified  sense  ;  if  printing  on  fusile  separate  types  be  con* 
sidered  as  the  invention  of  printing.  In  this  sense,  the 
improvement  is  the  title  to  the  merit  of  the  invention  : 
btit  the  original  thought  and  first  attempt  belongs'  to 
another  person,  and  probably  would  never  nare  ooeuned 
to  the  improver.  At  Haerlem^  it  was  first  thought  of^ 
by  Laurentius^  about  14S0 ;  and  practised  by  him  there, 
with  teparaie  wooden  types  :  it  was  afterwards  practiaJDa 
at  MentZj  with  mdo/ types,  first  ctrf,  and  then  c<mI;  in- 
Tented  there,  by  one  of  the  two  brothers  of  the  name  of 
OnnsJIeich ;  probably  by  the  elder  John  CMmfeickj 
about  the  year  1449.  when  he  published  his  first  essays 
on  wooden  types,  which  had  not  answered  his  ezpecta^ 
'  tions.  However,  both  the  brothers  have  been  called  pro* 
iochnragfttaiici :  this  invention  of  printing  with  metal 
fypes  was  called  <<  Ars  characterizandi.  '*  The  cut  motal 
types  were  further  improved  by  John  JW,  of  Mmi%  ; 
who,  in  1459,  completed  the  art,  by  the  help  of  bis 
servant  Peter  Schoeffevj  whom  he  adopted  far  his  foo, 
and  to  whom  he  gave  his  daughter  in  marriage,  pro  dtgnd 
iaborum  mullarumque  ad  inventionnm  rewmmermimie.  So 
'  that  the  original  /oaiftfa/Km  of  the  art  of  printing,  in  m« 
neral,  seems  to  have  been  laid  at  Haerlem ;  nq  the  Ai« 
provemenit  made  at  Mentz,    As  to  $irmburfkf  It  can 
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hare  n6  pretensions  nearly  equal  to  either  Haerlemot 
Mentz.  Gutenberg  endeavoured  to  attain  the  art  whilst 
lie  resided  in  that  city  :  and  his  first  attempts  were  made 
10  1436/with  wooden  types.  But  he  and  his  partners 
were  never  able  to  bring  the  art  to  perfection.  He  quitted 
Stra$l)Urgh  in  1444  or  1443 ;  greatly  involved  in  debt, 
and  obliged  to  sell  all  that  he  had. 

The  true  origism,  inventor  of  printinir  seems  to 
have  been  Laurentids  of  Hacrlem^  son  oiJokn^  who 
was  son  of  another  Laurence.  This  iMurence^  the  grand-* 
son,  was  born  at  Haerlem  about  1370  ;  and  died  in  L440. 
He  was  JEditum  or  Custos^  of  the  cathedral  of  Haerlem  ^ 
and  was  called  Cosier ^  from  his  offic^«  not  from  his  family^ 
nkme :  his  descent  is  said  to  have  been  from  an  illeghi- 
inate  branch  of  the  Gem  Brederodia.  He  was  a  man  of 
large  property  ;  and  his  office  was  both  respectable  and 
lucrative.  Hadrian  Junius  gives  a  full  narrative  of  the 
accident  which  led  Laurentius  into  the  happy  train  of 
this  useful  invention  c  (See  his  Batavia,  Ed.  Ludg,  Bat.  [  2413  ^ 
1588.  p.  253.)  This  Laureniius  being  a  man  of  ingenuity 
and  judgment,  he  proceeded  step  by  step,  by  inventing  a 
more  glutinous  ink,  and  then  forming  whole  pages  of 
wood  with  letters  cut  upon  them  ;  pasting  the  backsides 
of  the  pages  together,  lest  they  should  betray  their  naked* 
X\e^,  Then  he  changed  his  original  beechen  letters,  for 
leaden  ones/  and  those  again  for  a  mixture  of  tin  and 
lead,  as  a  less  flexible  and  more  solid  and  durable  snb^ 
stance.  His  first  works,  in  one  of  which  (the  V  Speculum 
Salulis**)  he  introduced  pictures  on  wooden  blooKs,  were 
printed  on  separate  moveable  toooden  ty  pes^  fastened  togc-* 
ther  by  threads.  I !e  did  not  live  to  sea  the  ait  brought  to 
perfection.  He  died  in  1440,  aged  70;  and  was  suc- 
ceeded, either  by  his  son«in-law  Thomas  Peter^  whomar^ 
ried  his  only  daughter  Lucia  ;  or  by  their  immediate  de^ 
scendants  Peter ^  Andrew^  and  Thomas  ;  who  seem  to  have 
been  industrious,  and  printed  neatly^  with  separate  wooden 
types.  Their  last  known  work  was  printed  at  Haerlem 
in  1472 1  soon  after  which,  they  disposed  of  all  their  ma^* 
ierialij,  and  probably  quitted  their  employment.  Lau^ 
re»tius'%  types  were  stolen,  soon  after  his  death.  Tho 
thief  was  one  of  bis  workmen ;  and  his  name  was  John  ; 
and  there  is  little  doubt  of  his  being  a  native  of  Mentt ; 
to  which  place  he  conveyed  them,  and  settled  there  :  but 
U  is  not  so  certain,  what  was  his  surname.  John  Fust  or 
FauH.  has  been  suspected :  but  it  seems  to  be  an  unjust 
charge  upon  him.  So  also,  wiponjohn  GuteMerg;  whose 
fsesidence  wa^  at.  Strasburgh,  from  1436  to  1444,  cndea- 
TOiirin^  with  fruitless  labour  and  expencc  to  attain  the 
%rt.    IV either  does  it  ^e^ m  just  to  suspect  John  Mciden* 
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hachim^  an  assistant  to  the  first  A/rw/s-priiitcrs  ;  nor  Jr^hn 
Peiersheiwiusy  sometime  a  servant  to  tust  and  Sckneffer, 
and  who  set  up  a  printin/;-bouse  at  Frankfort  in  I45d.  It 
is  most  probable,  (all  thinijs  being  fully  considered,)  that 
TAYLOR,  this  dishonest  and  unfaithful  servant  was  John  Geins- 
FLEicH,  Senior^  elder  brother  of  Gutenberg  ;  -who  was 
born  at  Mentz^  but  had  resided  in  other  places.  As  he 
stole  the  types  from  Hacrlem  with  a  view  to  set  op  for 
himself  elsewhere,  it  was  natural  for  him  to  make  choice 
of  MenlZj  his  native  city. — Accordingly,  he  tocA  the 
shortest  route,  throusrh  Amsterdam  and  Cotogne^  to 
Mentz;  where  he  fixed  liis  residence,  in  the  year  1441, 
and  in  144!2  published  two  small  works.  It  is  said,  in  a 
Lambeth  Record  which  will  be  hereafter  taken  notice  of, 
p.  3.  *'  that  Mentz  gained  the  art,  by  the  brother  of  one 
**  of  the  workmen  of  Haerlem^  who  learnt  it  at  home  of 
^^  his  brother,  who  afterwards  set  up  for  himself  at 
"  Mentz"  But  Gutenber^r^  the  younger  brother,  nerer 
was  a  servant  to  Laurentius.  It  was  the  elder  brother, 
who  having  learnt  the  art  by  being  servant  to  the  first 
inventor,  stole  his  types,  and  carri^  them  to  Meniz  his 
native  country  :  and  it  must  be  this  elder  brother  who 
instructed  his  younger  brother  Gutenberg  in  the  art; 
which  younger  brother  first  applied  himself  to  the  busi- 
ness at  Strasburgh^  and  not  succeeding  there  (as  has  been 
before  mentionca)  quitted  Strasburghj  and  joined  his  elder 
brother  who  had  in  the  mean  time  settled  at  Mentz. 

As  to  the  imagination  of  Speckfinus,  and  the  other  chro* 
nologer  of  Strasburgh^  "  that  Strasburgh  was  the  place 
**  of  the  invention,  and  Mentelius  i\\e  person  who  was  the 
*^  inventor,  and  from  whom  the  types  were  stolen,**  it  is 
quite  erroneous.  Mentelius  certainly  did  not  begin  to 
print  till  1444  ;  probably,  not  before  1447.  Gutenberg 
was  an  earlier  printer  than  Mentelius:  much  more  so 
were  Laurentius^  at  Haerlem  ;  and  John  Geins/leich^  Se- 
nior, at  Menti.  Ulric  Zell^  in  his  Chronicon  Coloniasy 
1409,  attributes  the  invention,  or  at  least,  the  completioo 
ef  the  art,  to  Gutenberg  at  Mentz  ;  though  he  admits 
that  some  books  had  been  published  in  Holland  earlier 
than  in  that  city ;  and  from  Menlzy  he  says,  it  was  first 
Communicated  to  Cologne ;  next,  to  Strasburgh  ;  then^to 
Venice.  There  is  no  certain  proof  of  any  book  havins; 
been  printed  at  Strasburgh^  till  after  1462;  after  which 
period,  printing  made  a  rapid  progress  in  Europe.  la 
1490,  it  reached  Constantinople  /  in  the  middle  of  the 
next  century,  it  advanced  into  Africa  and  America  ;  and 
about  1560,  was  introduced  into  Russia.  After  this,  it 
was  even  carried  into  Iceland^  the  farthest  north  (as  Mr. 
Brjfoni  observes)  of  any  plaice  where  arts  and  scienoey 
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Ueoaaa  faas  in  bis  own  possession  a  bo^>k  written  in  Lmlm 
l^j  Amgrim  Jonnsy  in  his  own  country  of  Iceland,  and       mill*r 
printed  "  3Vpw   Hotfensibus  in  Isiandia  Borealij  Anno  ^* 

^M612."    This  €«rious  little  treatise  is  intitled  «  ^na.    taylor. 
^*  tame  Blefkmana.^\  Mr.  Bryant  notes  "  that  Hola 
^^  hy  in  some  maps,  placed  withm  the  arctic  circle  ^  and 
'*  certainly  is  not  far  removed  from  it." 

This  may  suffice,  I  should  hope,  to  satisfy  the  curio- 
sity of  the  reader,  with  respect  to  the  original  invention  ot 
printing,  and  its  earliest  advances  in  foreign  countries. 

It  is  now  time  to  examine  how,  wnen,  and  by  whom^ 
it  was  first  introduced  into  our  own. 

Concerning  this  matter,  there  arc  different  accounts. 

It  was  formerly  the  general  opinion  and  belief,  and 
seemed  to  be  agreed  by  all  our  historians,  that  the  art  of 

Srinting  was  introduced  and  first  practised  in  Engiandhy 
Ir.  William  Caxton,  a  citizen  of  London^  who  had  been 
bred  a  mercer,  having  served  an  apprenticeship  to  Robert 
Z/^n°fe  in  that  branch  of  business:  which  Robert  Large 
died  in  144J,  after  having  been  Sheriff*  and  Lord  Mayor 
of  London ;  and  left  a  legacy  to  Caxton^  in  testimony  of  f  2414  J 
his  good  character  and  integrity.  From  the  time  of  his 
master's  death,  Mr.  Caxton  spent  the  following  thirty 
years  (from  1441  to  1471)  beyond  sea,  in  the  business  of 
merchandize.  In  1464,  he  was  employed  by  King  Ed^ 
ward  the  Fourth  in  a  public  and  honourable  negotiation, 
to  transact  and  conclude  a  treaty  of  commerce  between 
that  King  and  his  brother-in-law,  the  Dukeof  Bw/*^//wf//. 
— By  his  long  residence  in  Holland^  Flanders^  and  T? f  r- 
mani/^  he  had  opportunity  of  being  informed  of  the  whole 
method  and  process  of  this  art :  and  returning  to  England^ 
and  meeting  with  encouragement  from  great  i^rsons,  and 
particularly  from  the  then  Abbot  of  H'e^tminster,  he  first 
f>el  up  a  press  in  that  Abbey,  (in  ihc  Almonny  ox  Amhrt/^) 
and  began  to  print  books  soonafter  the  y<*ar  i47l,  and 
is  said  to  have  pursued  his  business  there  with  extraordi- 
nary diligence  till  the  year  1404  ;  in  which  year  Dr. 
Middleton  says  he  xlied  ;  "  not  in  the  year  following,  as 
*'  all  who  write  of  him  atlirm."  But  Mr.  Atue^,  says,  if 
not  proves,  (hat  it  was  no  longer  than  the  ye:ir  1 191  He 
was  probably  upwards  of  fonrscore  years  olair^*,  when  he 
died.  The  '^  Kecuyel  of  the  Historyes  ot  7Vr»//e,"  is 
supposed  lo  have  l)een  tiie  first  book  that  he  printed  in 
England.  Dr.  Middleton  is  a  very  slreimous  atlvocate 
for  Caxton;  and  professes  a  desire  "  to  do  j.istice  to  his 
"  memory,  and  not  suffer  him  to  lie  robbed  of  the  glory 
*'  so  clearly  due  to  him,  of  having  fir^t  imported  into 
^^  this  kingdom,  au  art  of  great  use  and  beqefit  to  man- 

2H3 


Mis  Easter  Term  9  Geo.  a.  B.  R. 

1769.       ^  kind ;  a  kind  of  merit  that,  Ih  the  sen«e  of  all  nations, 
<*  rives  the  best  title  to  true  praise,  and  the  best  claim  to 
MILLAR     ^*  Se  commemorated  with  honour  to  posterlhr."      Th^ 
y.  doctor  states  the  positive  evidence  tn  proof  of  his  atier- 

TAYLOA.  tion,  as  well  at  toe  ne^tive  and  circnmstantial :  and  h<9 
obfterveB  *^  that  all  our  writers  before  the  iU^toratioriy 
*^  who  mention  the  introduction  of  the  art  aroon|rst  us, 
*'  give  Carton  the  credit  of  it,  without  any  contradictkiil 
^<  or  variation. *'  He  cites  Stawe^  TrBMstU^  Sir  Rithard 
Baicrr^  IjHand^  and  Hoicflf^  and  the  more,  modern  au- 
thorities of  Mr.  Henry  Wharton  and' -Af.  Du  Pin;  all 
strong  in  favour  of  his  opinion. 

In  opposition,  however,  to  all  these  great  and^eeminftljr 

invincible  testimonies  and  authorities  on  behalf  of  Mr. 

Caxtun^  a  book  which  had  been  scarce  observed  before 

the  lU^fitoratioUf  was  soon  after  that  time  taken  notice  of, 

and  looked  upon  as  a  strong  argument,  if  not  a  fUll  and 

clear  proof,  <^  that  the  art  of  printing  had  been  exercised 

r  9d,lf%  1     *'  ^^  ^^*^  University  of  Oxford^  hefort.  CaXton  txertittd 

L  2f**^  J     a  ii  at  Wfstmmter,  in  1471."     This  book  bears  for  iU 

title,  "  Expositio  Sancti  Jerotiinii  in  Simbolam  Apoitolo* 

*<  rum  ad  Papum  Laurentium  /"  and  at  the  end—*'  Ex* 

'*  p/fV/V.  Exposition  At.  Impressa  Oxortie^  if  finitn  Anno 

"  yjo/;»>ff  Rl.CCCC.LXVIH.xvliAr/Jc^tifwikfi."  Yet 

history  was  quite  silent  about  this  very  remarkable  fad 

of  a  printing  in  England  prior  to  (\tton\\  nor  was  them 

any  inemonal  to  be  found  in  the  University,  of  acirCum* 

stance  so  honourable  to  them,  and  so  beneticial  to  litera« 

turc.     it  has  be(*n  urged,  that  notwithstanding  this  long 

silence  concerning  such  a  very  extraordinary  evetiti  tha 

matter  is  now  cleared  up,  by  the  discovery  of  a  record 

which  had  long  lain  obscure  and  unknown  at  Lnmhrth 

Palace^  in  the  Register  o(  the  See  of  Cmterbnty  ;  which 

record  contains  a  narrative  of  the  whole  transactional 

drawn  up  at  the  very  time.    An  account  of  this  record 

was  first  published  by  Kichard  Athjm^  Esq.  in  the  be^ 

ginning  of  16()4,  in  his  ^<  original  and  growth  of  printings 

^^  collected  out  of  history  and  the  records  of  this  kingi 

«<  (lorn."     It  sets  forth,  **  that  Thomas  touchier^  Arch^ 

**  bishop  of  Canterhurj/n  moved  King  tlrnry  the  Sixth 

**  to  use  all  possible  means   for   procuring  a  printing 

<<  mould  to  l^  brought  into  this  kingdom.     The  king 

'*  readily  hearkened  to  the  motion ;  and,  taking  private 

<*  advice  how  to  effect  his  design,  concluded  that  it  could 

<'  not  be  brought  about  without  great  secresy  and  a  con-* 

*^  siderable  sum  of  money  given  to  such  person  or  persons 

^^  as  would  draw  off  some  of  the  workmen  of  Harleim  in 

<^  Holland^  where  John  Cuthenberg  had  ttewly  itiventcil 

*^  it|  and  was  himself  penKmailj  at  work.    It  is  resolved^ 
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that  lesB  than  one  thoatand  marks  would  not  produce 
the  desired  effect:  towards  which  sum,  the  said  Arch* 
bishop  presented  the  king  three  hundred  marks.  The 
management  of  the  design  was  committed  to  Mr.  /Zo- 
bert  Tumour,  of  the  robes  to  the  king,  and  much  in 
favour  with  him.  Mr.  Tumour  took  to  his  assistance 
Mr.  Caxion,  a  citizen  of  good  abilities ;  who,  trading 
much  into  Holland,  might  be  a  credible  pretence  as 
well  for  his  going,  as  stay  in  the  low  eountries.  Mr. 
Tirr;?oi/r  was  in  disguise,  (his  beard  and  hair  shayen 
quite  off:)  but  Mr.  Ccucton  appeared  known  and  pub- 
lic.— They  went  first  to  Amsterdam,  then  to  Leyden^ 
not  daring  to  enter  Harkim  itself;  for,  the  town  wag 
very  jealous,  and  had  apprehende<l  and  imprisoned 
divers  persons  who  had  come  from  other  parts  for  the 
same  purpose.  They  stayisd  till  they  had  spent  the 
whole  thousand  marks,  in  gifts  and  expences :  so  as 
the  king  was  fain  to  send  five  hundred  marks  more. 
Mr.  Turnour  had  written  to  the  king,  that  he  had  al- 
most done  his  work ;  a  biir^ain  being  struck  betwixt 
him  and  two  Hollanders,  for  bringing  off  one  of  the 
under  workmen,  whose  name  was  FuEDEniCK  Coa* 
SELLS  (or  rather  Corsellis;)  who,  late  one  night| 
stole  from  his  fellows,  in  disguise,  into  a  vessel  prepa* 
red  for  that  purpose,  and  got  safe  to  London.  It  was 
not  thought  prudent,  to  set  him  on  work  at  London: 
but  by  the  Archbishop's  means,  (who  had  been  first 
Vice-chancellor,  and  afterwards  Chancellor  of  the 
University  of  Oxon,)  Cors^'W*  was  carried  with  a  guard 
to  Oxon;  which  guard  constantly  watched  this  6V>if- 
seliis^,  to  prevent  him  from  any  possible  escape,  till  he 
had  made  good  his  promise,  in  teaching  the?n  how  to 
print.  So  that  at  Oxford  printing  was  first  set  up  in 
England:  which  was  before  there  was  any  printmg« 
press  or  printer  in  France,  Spain,  Jlal//,  or  Germany 
except  the  city  of  Menlz,  which  chiiros  seniority  as  to 
printing,  even  of  i/rt/VWw  itself ;  calling  her  city  Ur^ 
hem  Moguntinam  artis  typographicw  itivenlricen  pri* 
mam;  though  it  is  known  to  be  otherwise,  that  city 
gaining  that  art  by  the  brother  of  one  of*  the  workmen 
of  Harieim,  who  had  Iciirnr  it  at  home  o^  his  I;rother, 
and  after  set  up  for  himself  at  iSffnt\.  Thi^  press  at 
Oxford,  was  afterwards  found  inconvenient  to  In;  the 
sole  printing  place  of  England;  ns  being  too  far  from 
London  and  the  sea  ;  wherefore  tiie  king  hct  up  a  press 
at  St.  Alban^s,  and  anotlier  in  the  city  of  rl^estmh'ster, 
where  they  printed  several  books  ot  divinity  and  phy* 
sic.  For,  the  king,  (for  reasons  best  kiiown  to  hiiusolf 
^^  and  counciO  permitted  then  nolou)  books  io  ue  rriuteJ  ; 
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]769.       <<  nor  did  any  printer  exercise  that  aft,  bat  only  sdeh  as 
^^  were  the  king's  sworn  servants ;  the  king  himself  ha- 
MILLAR    ««  ving  the  price  and  emolument  for  printing  books.** 

▼•  Ui»ON  the  authority  of  this  record,  all  our  later  writers 

TA  Y  LOR.  have  declared  Corsb^lis  to  hare  been  the  first  printer  in 
England.  This  is  admitted  by  Hx.Middlelom  and  he 
specifies  Antony  Wood  and  ^j.Mattaire^  and  Palmer j  and 
iia^ordj  by  name,  as  persons  who  were  clear  in  that 
opinion.  But  he  s)iys,  ^^  if  is  strange  that  a  piece  so  fa- 
^^  bilious,  and  carrying  such  evident  marks  of /or^o^ery, 
<<  could  impose  upon  men  so  knowing  and  inquisitive." 
He-asserts,  ^^  that  as  it  was  never  heard  of  before  thepub- 
^^  lication  of  Atki/ns\  book,  so  it  has  never  since  been 
**  seen  or  produced  by  any  man."  He  cites  Pfl/iwer  him- 
self as  owning,  ^^  that  it  is  not  to  be  found  there  ito»:** 
and  he  thinksit  clear,  that  Archbishop  Parker  must  have 
very  carefully  examined  the  registers  of  Canterbury^  and 
that  it  was  not  there  in  his  time.  In  fine,  he  declares  in 
express  terms,  '^  that  we  may  pronounce  this  record  to 
be  a  FORC.ERY." 

But  though  he  seems  to  exult  in  having  cleared  his 

hands  of  this  record^  yet  he  admits  ^^  that  the  book  itself 

^^  stands  firm  as  a  monument  of  the  exercise  of  printing 

^'  in   Oxford  six  years  older  than  any  book  of  Caxton 

•  Thefirit        "  with  dnie.^^*     He  acknowledges  the  fact  to  be  strong, 

vorkthatis      ^nd,  *^  what  in  ordinary  cases  passes  for  certain  evidence 

iT^e^I»''i^       ''  ofthe  age  of  books:'"  but  he  says,  "  that  in  Mw,  there 

was  the  P«al-  ^^  are  such  contrary  facts  to  balance  it,  and  such  circum« 

TER  piiblished  <c  stances  to  turn  the  scale,  that  he  takes  the  date  in  ques- 

1437."*^'"      "  tion  to  have  been  falsified  originally  bv  the  printer, 

'^  cither  by  design  or  misfiike,  and  an  X  to  have  been 
*^  dropt  or  omitted  in  the  age  of  its  impression/'  And 
r  2417  1  ^^'  argues  with  his  usual  sagacity  and  acutehess,  lo  shew 
not  only  the  possibility  of  his  conjecture,  but  the  proba- 
bility of  it,  and  (as  he  says)  "  to  make  it  even  certain." 

Mr.  Foiij/f-r^  whose  general  Icarninfc  and  particular 
knowledge  in  his  profession  seem  to  qualify  him  for  being 
lit  least  as  good  a  judge  of  this  dispute  as  any  man  that 
ever  lived,  dors  hy  no  means  agree  with  Dr.  Middltton 
in  this  point  of  Ctt.rUm^s  priority  to  the  0.r/orc/- Book,  or 
in  the  argumetts  adduced  by  the  Doctor  in  support  of  his 
opinion ;  any  more  than  he  dors  in  the  former  point,  of 
the  place  where  the  art  was  first  invented  and  practised 
abroad. —  He  is  of  opinion,  that  the  Oxford-Vrcss  was 
prior  to  Coxlon^s ;  and  thinks  that  those  who  have  called 
Mr.  Caxton  the  "  first  printer  in  Englandj^^  and  Leland 
in  particular,  meant  that  he  was  the  first  who  ^'  practised 
"  the  art  with  fusUe  types,  and  consequently  first  brought 
<^  it  to  perfection :"  wuich  is  not  inconsistent  with  Cor^ 
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sellh^s  havino^  printed  earlier  at  Oxford  with  separate  cut        1769. 
tj/pex  in  xcoodj  which  was  the  only  method  lie  had  learnt 
at   Ilarkim,     The  speaking  of  Mr.  Caxlon  as  the  first       mii;lar 
printer  in  England^  m  this  sense  of  the  expression,  is  not  v. 

irreconcileable  with  the  story  of  Corsellis.  TAYLoa. 

These  facts  and  opinions  being  thus  laid  before  the 
reader,  he  will  judge  for  himself,  concerning  their  truth 
or  probability.  The  disputants  on  both  sides  have  agreed 
in  one  position,  which  will  be  easily  assented  to ;  namely, 
"  that  it  is  very  unsafe  to  trust  to  common  history  ;  and 
"  necessary  to  recur  to  original  testimonies,  if  we  would 
^^  know  the  state  of  facts  with  exactness/' 


M 


Canning  versus  Davis.  Tuesday  mh 

April,  1769. 

R.  Dunning  (Solicitor  General)  shewed  cause  against  if  proof  be 
a  rule  which  had  been  applied  for  by  Mr.  Ashurst^  taken  out  <jai 
"  to  set  aside  the  proceedings  for  a  variance  between  the  ^"not  declw 
"  declaration  and  the  process."     The  process  was  "  to  inbuown 
**  answer  the  plaintift'  qui  tarn  pro  Domino  Jtege  quam  "•««  aUme. 
"  pro  se  ipso  sequitur :"  The  declaration  was  in  his  own  ^S^l^?"^ 
name  only  ;  omittmg  the  qui  tain  part.  Darn,  i  Bot. 

The  Court  held  the  variance  to  be  fatal.        ^^* 

Paoceedings  set  aside. 

Note — Master  Benton  thought,  and  the  Court  seemed  [  2418  X 
to  agree,  that  the  converse  would  have  been  other- 
wise; namely,  that  if  the  process  had  been  "to 
<^  answer  the  plaintiff,  singly ^*\  he  might,  in  that 
case,  have  declared  taiu  pro  se  ipso,  quam  pre  Do" 
mino  Rege. 


Braxd  and  Wife  ver,  Roberts  and  Wife. 

nnHE  Court  made  absolute  a  rule  for  a  prohibition  io  ProhiWim 
-*•    the  Spiritual  Court,  to  stay  their  proceedings  against  ^'•'-•'^JJ'P 
the  defendants  below,  for  calling  a  woman  "  whore,"  in  jjj''    ^^'*"* 
London  ;  where,  by  the  custom,  the  words  are  actionable. 
They  said,  this  matter  had  been  long  settled.     (JLiord 
Mamspield  was  not  in  Court.) 

Vide  ante^  2033.  Thej/er  v.  Eastwick :  Also  see  1  Sir 
John  Strange,  p.  IS7 .  Argyley.  Hunt ,  and  p.  471. 
Vicars  v.  n^orthy  and  p.  545.  Ilodgkins  et  Ux.  v. 
Corbet  et  Ux,  and  p.  o55.  Cook  v.  ningficU. 
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Friday  9Pth 
April,  1769. 

In  tretpafts 
•Kaiust  seTcral 
Non-pros 
oni^tto  be 
joint,  not  dif- 
tinct. 


r  «4i9] 

wednes'Uyy 
S6th  April,  . 
1769. 

Military  Of& 
cers  in  £«  I. 
Go's  Senricft 
cannot  resign 
wiien  tliey 
please. 


Phyce,  Bart,  ver,  Foulkes  and  Others. 

nnHIS  was  an  action  of  trespass  brought  against  seven 
-*-  defendants.  There  were  two  writs  of  Laiitat.  Four 
of  the  defendants  were  named  in  one  of  them ;  and  three, 
in  the  other  i  (for,  there  caii*t  be  more  than  four  defen- 
dants included  in  the  same  Laiitat.)  The  plaintiff  not 
declaring  within  the  limited  time,  the  seven  defendants 
signed  seven  distinct  judgments  of  Non-pros  against  him* 

The  plaintiff  objected  to  this  proceeding,  as  being  trre« 
gular ;  for  that  there  ought  to  have  been  but  one  judg* 
mentBLgauisi  him,  for  all  the  defendants  jointly ;  not  a 
fevera/judgment  for  each  defendant. 

The  CouaT  were  of  this  opinion  ;  and  accordingly  set 
thein  aside,  as  irregular. 

See  2  SaUc.  455.  Title  <<  nonsuit,"  pi.  I.  Jllbtg. 
ton  V.  Vavasor :  where  a  Latitat  having  been  sura 
out  against  four  defendants  in  trespass,  the'plain« 
tiff  was  nonsuit  for  want  of  a  declaration ;  ami  the 
defendant's  attorney  entered  four  nonsuits  against 
him.  It  was  boldeu  to  be  irregular ;  because  the 
trespass  is  joint ;  and  though  the  plaintiff  majf 
count  severallv  against  the  defendants,  yet  it  re« 
mains  joint  till  it  is  severed  by  the  Count, 

Captain  Parker  ver.  Lord  Clive. 

THIS  was  an  action  brought  b^  an  officer  in  the  mili« 
tary  service  of  the  East  India  Company,  against  the 
defendant,  who  was  Commander  in  Chief  of  their  forces 
in  India,  for  an  assault  and  false  imprisonment. 

The  transaction  arose  in  the  East  Indies^  upon  a  dis« 
pute  about  a  perquisite  called  Batta^  which  had  been  re- 
ceived by  former  military  officers  there;  but  was  thought 
proper,  by  Lord  C7fre,  to  be  discontinued  in  future,  or 
at  least  considerably  lessened.  The  officers  were  exceed* 
infflv  dissatisfied  wit!i  this  reduction  of  their  pay  or  per- 
quisite,  which  had  been  allowed  to  their  predecessors ; 
and  resented  it  so  highly,  that  about  175  of  them  threw 
up  their  commissions  and  quitted  the  service ;  of  which 
number  Captain  Parker  was  one.  Whereupon  Lord 
CUvey  as  Commander  in  Chief,  imprisoned  him  ;  and  he 
was  kept  four  months  in  custody  ;  but  a  Court  Martial 
being  called  upon  the  occasion,  he  was  tried  by  it,  and 
acquitted  ;  as  they  apprehended  him  to  have  a  right  to 
resign  his  commission  and  quit  the  service. 

Lord  Mansfield^  before  whom  the  cause  was 
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tried,  licld  that  these' milltiiry  officers  in  the  service  of  the        1769. 
East  India  Company  "were  wo/  at  liberty  to  resign  their 
commissions,  and  quit  the  seryice,  at  anj/  time  &nd  under     farkbr 
unj/  circumstances,  merely  ad  libitum^   ivhenever  they  V, 

themselves  should  think  fit  or  be  so  inclined.  If  that  \rere  CLi  V£. 
the  case,  then  indeed  it  tvould  follow,  that  after  resigning' 
their  commission,  and  thereby  ceasinsf  to  be  objects  of 
military  jurisdiction,  Lord  CAre  could  no  longer  haVft 
iiny  power  over  them.  This  is  the  true  question,  in  the 
present  case  :  it  turns  singly  upon  the  plaintiflTs  having 
or  not  having  this  option  to  resign  ;  that  is,  **  whether 
**  such  an  officer  can  quit  the  service  whenever  he 
^*  pleases,  at  any  time  and  under  any  circumst&nces 
**  ^vliatever."  riis  Lordship  thought  he  could  not.  But 
in  order  to  take  the  opinion  of  the  whole  Court  upon  tbd 
point  of  law,  he'directed  that  the  plaintiff  should  oe  non« 
suited,  but  with  liberty  to  move  the  Court  to  set  aside  the 
non-suit,  without  payment  of  costs. 

Such  motion  was  accordinc^ly  made  ;  and  the  point  wa« 
argued  on  Saturday  the  ?2d,  and  Monday  the  Si4tb  of 
Jpril  1769,  bv  Mr.  Dunning^  then  Solicitor  General,  and 
Mr.  Co.r,  for  the  plaintiff;  and  Mr.  Thurtow^  Mr.  Wallace^ 
and  Mr.  Sayer^  for  the  defendant. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the 
Company's  contract  with  their  military  officers  Is  recipro* 
calf  and  either  side  is  at  liberty  to  put  an  end  to  it  when* 
ever  they  please.  The  rank  and  file  men  engage,  indeed, 
for  a  stipulated  term ;  but  the  contract  with  their  officers 
does  not  mention  or  hint  at  any  time  or  duration  of  their 
service.  It  is  a  general  appointment:  no  binding  en* 
gagement  is  expressed,  on  either  side.  The  Company *§ 
power  to  appoint  officers  Is  founded  on  a  charter  of  W.  5.»  •  ^^j  ^^j^ 
The  plaintiff  had  a  commission  from  the  company  ,in  1764,  g.  s.  c  9. 
appointing  him  a  captain  of  foot ;  and  another  like  to  it, 
given  him  by  the  Governor  and  Council  of  Bengal.  There 
never  was  an  obligation  upon  any  man  to  continue  a  soU 
dier  beyond  the  time  of  his  contract.  The  Statute  of  18 
//.  6.  c.  19.  for  punishing  deserters  as  (blons,  is  confined 
(o  their  departing  without  licence  within  the  term  for 
wliich  they  were  retained.  Our  annual  mutiny-acts  bind 
only  during  their  continuance.  If  they  should  expire, 
soldiers  would  not  be  obliged  to  continue  in  the  service 
longer  than  they  are  contracted  for :  and  it  would  be  hard, 
If  the  East  India  Company's  officers  should  be  bound  t6 
continue  in  their  service  to  the  end  of  their  lives,  when 
the  Company  lessen  or  take  away  from  them  the  very 
consideration  that  induced  them  to  enter  into  it.  ^  As  the 
Company  can  discharge  them  ad  libitum  and  arbitrarily ^ 
they  ought  to  hare  a  reciprocal  election  of  quitting. 
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Here  were  no  circumstances  that  could  render  Ibe  restsr* 
nation  improper  or  dishonourable :  the  imy  was  with- 
drawn, or  at  least  the  usual  emoluments,  it  was  not  a 
rcbi^nation  within  the  limits  of  a  term  contracted  for. 
He  Tiad  a  right  to.  quit :  he  did  quit..    He  was  not  a  sol< 


dier  of  the  Company,  nor  in  their  pay,  at  the  time  when 

Te  tnis 
be  set  aside,  and  a  new  trial  had. 


be  was  treated  as  such.    Therefore  tnis  nonsuit  ought  to 


On  the  part  of  the  defendant,  it  was  urged  (hat  the  sub- 
ject-matter of  this  contract  proves  the  plaintiff*s  claim  to 
be  absolutely  inconsistent  with  the  nature  of  the  contract 
It  is  absurd  to  imagine  that  the  officers  should  lie  all  at 
liberty  to  quit  at  tTie  very  moment  when  their  service  is 
most  required  ;  upon  the  very  point  of  an  en^igementy 
the  instant  of  an  attack,  oxjlagrante  bello.  The  Com* 
pany  have  full  power  of  making  war  and  peace  ;  and 
therefore  it  must  be  meant  and  intended  that  they  should 
have  the  same  power  over  their  officers  and  soldiers  in 
India  J  as  the  king  himself  has  here  at  home,  or  any  other 
acknowledged  sovereign.  If  a  man,  since  the  Statute  of 
J8  H.  6.  lists  indefinitely  ^^  to  serve  the  King  in  bis 
^^  wars,''  he  is  bound  till  discharged.  If  a  soldier  b 
hired  by  the  East  India  Company  in  general  terms,  **  to 
^^  serve  them  in  their  wars,"  he  must  at  least  be  bound 
till  the  war  is  at  an  end  :  he  can't  quit  ^flagrante  bel/o. 
Indeed,  if  they  choose  to  hire  for  a  limited  time,  the  per- 
^  S4S1  3  sons  so  specifically  engaging  for  a  limited  time  only  will 
not  be  obliged  to  serve  beyond  it.  Though  our  mutiiuv 
acts  annuallj/  renewed  Mt  confined  within  the  limits  of  a 
year,  that  is  not  the  case  of  the  Statute  which  impowers 
*f7G,t.c.9.  the  India  Company  io  raise  soldiers:*  for,  that  Act  is 
perpetual;  and  the  officer  or  soldier  hired  under  it,  by 
the  Company,  is  liable  to  martial  law  in  India^  till  he  is 
discbargeil.  Their  army  is  a  standing  army  ;  and  there- 
fore it  was  necessary  that  their  mutiny-act  should  be  per- 
petual. It  can  never  be  conceived  that  their  officers 
should  have  it  in  their  power  tp  quit  the  service  at  the 
very  critical  moment  when  their  assistance  is  most  wai  ted, 
and  those  duties  required  of  them  which  were  the  only 
reason  of  their  being  taken  into  it.  The  Company  are  at 
a  great  expence  upon  these  gentlemen,  before  they  can 
receive  any  benefit  from  their  service ;  and  it  would  be 
strange  if  they  might  quit  the  service,  the  first  day  or 
hour  that  they  should  become  capable  of  actually  enters 
ing  upon  it.  The  Company  might  be  ruined,  if  this  doc* 
trine  would  hold. 

In  REPLY,  Mr.  Dunning  acknowledged  that  there  ap* 
peared  to  be  inconveniences  on  both  sides  ;  but  it  was  ii| 
the  power  of  the  Company  to  avoid  tbem^  by  varying  the 
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terms  of  their  contract,  and  engaging  the  officers  to  serve 
them  for  a  limited  time.  If  the  present  contract,  which 
is  indefinite,  be  not  determinable  at  will,  it  must  be  a  con* 
tract  /or  ///f,  if  the  Company  refuse  to  dissolve  it.  The 
officers  ought  to  have  an  option  to  dissolve  it,  as  well  as 
the  Company  ;  it  is  just,  that  it  should  be  reciprocal.  An 
officer's  having  received  a  general  commission  from  the 
Company,  witnout  engaging  for  any  limited  term,  can 
not  subject  him  to  the  Indian  matiny-bill  and  to  martial 
law  in  ///df/ff,  during  his  whole  life.  The  act  of  27  G.  9. 
c.  9.  is  expressly  confined  to  the  time  contracted  for ;  the 
words  are  **  within  such  time  as  such  officer  or  soldier 

shall  have  contracted  and  agreedto  serve  the  said  United 

Company." 

The  Court  took  two  or  three  days  to  consider. 

And  on  Wednesdat/  26th  April  1769, 

Lord  Mansfield  declared  their  opinion,  in  these 
words — Upon  the  general  abstract  question,  we  are  all 
of  opinion  ^'  that  a  military  officer  in  the  service  of  the 
'^  East  India  Company  has  not  a  right  to  resign  his  com- 
'^  mission,  at  all  times,  and  under  any  circumstances 
"  whatsoever,  whenever  he  pleases^ 

Whereupon,  Mr.  Dunning  prayed  a  new  trial^  in  order  f  2422  ] 
to  have  an  opportunity  of  shewing  the  particular  circum* 
stances  under  which  Captain  Parker  stood,  when  he  re- 
signed his  commission.  For,  it  was  agreed  that  no  evi- 
dence of  these  particular  circumstances  was  entered  into 
at  the  trial :  but  the  matter  was  taken  up  in  limine^  and 
the  point  reserved  upon  the  general  question.  Therefore, 
as  there  ma^  be  circumstances  under  which  such  officer 
may  have  a  right  to  resign  ;  though  under  other  circum- 
stances, he  may  not  have  a  right  to  do  so ;  it  was  reason- 
able that  he  should  have  an  opportunity  of  shewing  the 
true  circumstances  which  induced  this  resignation. 

tt  The  Court  judged  this  to  be  reasonable ;  and' 
accordingly  granted  the  plaintifif  a  new  trial, 
without  payment  of  costs. 

A  new  trial  was  afterwards  had :  which  went  against 
Captain  Parker. 

See  farther  on,  ip  rage  2472  under  Tuesday  21st  No* 
vember  1769,  alike  case  between  Lieutenant  Vet' 
tue  and  Lord  Clive;  which  turned  upon  the  par* 
ticular  circumstances ;  and  in  which  Mr.  Vertue 
was  likewise  unsuccessful. 
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Satordaj,  6Ui  Haaoeatb  vefsus  Lb  BftBtoif 4  Onc  &c. 

Miyr  171)9.  *  , 

There  niiist  be  rpHIS  action  was  called  by  the  CoumkI  for  the  defend 
rrollXd  In  ac  dant,  an  action  of  slander  of  thepkiniiffs  iUU  ,•  bot 

tion  of  slander  the  plaintiff's  Counsel  said  it  was  an  action  upon  the  case^ 
of  title,  {q^  g  reed  injury  sustained  by  him. 

Jt  bad  been  tried  before  llord  MANfltiErnat  GuiUhaU/ 
and  a  verdict  f  ivcn  for  the  plaintiff,  ^ith  £bO  damges  i 
but  the  defendant  had  moved  to  set  it  aside^  and  to  nav9 
a  iiew  trial.  It  was  argued  upon  Tuesdoff  $5th  Afml 
1769 ;  and  again,  upon  Saiurdaj^  tho  29th  $  and  this  day 
Jjord  Mansfisld  delivered  the  opinion  of  the  ConrU 

The  general  substance  of  tiie  case  was,  that  the  pre* 

mises,  (which  were  of  the  value  of  about  J^  1800.  andori-* 

ginally  belonged  to  onc  John  JLoteday^  but  had  been 

mortgaged  by  him  to  the  plaintiff  H  or  grave  j  who  bad 

also  got  in  a  prior  assignment  of  them,)  wefe  upon  Safe  by 

AUCTION,  for  the  benefit  of  the  parties  respectively  inte« 

rested,  and  by  their  joint  agreement.    The  auction  was 

r  S48S  ]     actually  be^un ;  and  some  persons  had  bid  s  but  at  the 

first  bqi^inning  of  the  biddmg,  and  before  it  had  pro^ 

ceeded  to  any  considerable  degree  of  advancement^  the 

defendant,  Mr*  Le  Brettniy  who  was  concerned  as  attor** 

ney  for  one  Mr.  /^e,  a  creditor  of  John  Zjotedayy  the 

original  owner  and  mortgagor,  came  into  the  room  in  a 

great  hurry  ;  and  said  to  the  company  ^^  that  he  bad  bad 

^'  news  to  tell  them/*    Being  asked  ^^  what  news  ?'*  be 

answered,  that  he  was  sent  by  a  creditor  of  Mr.  John 

Zjoveday\  to  acquaint  them,  '^  that  the  said  John  Jjove^ 

'^  day  was  a  bankrupt  before  he  made  the  mortgage  to  the 

^^  pUintiff ;  and  that  there  was  a  thrket  made  out,  for  m 

*^  commission  against  him ;  and  that  his  name  would  bo 

^<  in  the  Oazette  on  the  Saturday  evening  following." 

Whereupon,  the  biAUng  immediateli/  ceased  \  and  the 

•state  remained  unsold^  and  does  still  remain  so.    What 

the  defendant  thus  declared,  was  partly  true,  and  partly 

otherwise.     It  was  true,  '^  that  he  was  really  sent  by  his 

"  client  Mr.  Lice^  who  was  a  creditor  of  l^veday^  oq 

'^  purpose  to  make  this  public  declaration  at  the  auctioaf 

^^  of  Loveday\  being  a  bankrupt  before  he  made  the 

^^  mortgage  to  the  plaintiffs  and  that  Mr,  £€«  int^ded 

^^  to  tai^e  out  a  commission  against  himt''    But  it  waa 

not  true  in  fact,  nor  did  Mr.  Lee^  bis  client,  give  him  any 

authority  to  sayi  ^^  that  there  was  a  docket  made  ani  for  a 

'^  commission  against  him,**  nor^  ^^  that  bis  name  would 

'^  be  in  the  Gazette  on  the  Saturday  evening  following :" 

neither  is  there  ve^  any  docket  or  commission,  nor  has  hit 

name^e^  been  in  the  Gazette.    However,  no  actual  maiicc 
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was  either  alledi^ed  or  proved.     Bat  the  Coumel  for  the        1769. 
plaintiff  inferred  malice^  from  his  false  assertion,  which 
was  merely  his  own,  wiihoul  any  authority  from  bis  client;  BABOBAVS 
and  which  (they  said)  be  could  not  but  know  toiefabe^  ▼• 

as  he  was  himself  Mr.  Zee's  attorney,  and  the  person  to  lbbbbtoji* 
be  employed  in  ^ning  out  the  commission  of  bankruptcy, 
if  it  had  been  sued  out  at  all.  It  appeaved,  upon  the  evi- 
dence, that  one  BoUand  had  recommended  Lr.  Breton  to 
jLee  {Loveday^^  creditor)  to  take  out  a  commission  of 
bankruptcy  against  Loveday^  who  in  fact  was  then  be- 
come bankrupt ;  and  that  /^ee  did  send  JLe  JSrefoirtothis 
auction,  to  declare  ^^  that  he  would  petition,  and  make 
^^  him  a  bankrupt  that  night."  Le  Breton  w<is  not  at 
all  known  to  any  of  the  parties ;  aor  had  he  Bny  know- 
ledge of  these  affairs,  other  than  the  information  he  re^ 
ceived  from  his  client  Lee.  The  fact  o(  Loveday^s  having 
committed  an  act  of  bankruptcy  before  he  made  the  mort- 
gage to  Hargrave  was  fully  proved  by  BoUand:  and  it 
appeared  that  Lee  had  notice  of  it  from  BoUand. 

The  Counsel  for  the  defendant  offered  an  objection 
which  did  not  go  to  the  merits ;  and  was  easily  answered. 
They  said,  the  action  was  founded  on  special  damages  ; 
and  therefore  the  names  of  those  persons  who  would  other- 
wise have  been  purchasers,  but  went  off  from  it  upon  the  r  2404  l 
speaking  of  these  words,  ought  to  have  been  specified^  ^ 

whereas  this  declaration  only  charges  it  thus^-^<  wheteby 
"  divers  persons  who  would  have  purchased,  &c,'*  with- 
'*  out  naming  any  one  who  went  off  from  treating  about 
^*  the  purchase." 

The  answer  was,  That  in  the  nature  of  this  transaction 
it  wa8  impossible  to  specify  names.  The  injury  com- 
plained ot  is,  that  the  bidding  was  thereby  prevented  and 
stopt.  No  one  can  tell  who  would  have  bid,  and  who 
would  not.  The  auction  ceased  t  and  every  body  went 
away.  It  could  not  be  known  who  would  have  been 
bidders  or  purchasers,  if  it  had  not  been  thus  put  an 
•eiHt  to. 

The  main  qitestion  was^^-whether  the  defendant  was 
justifiable  in  having  spoken  these  words  upon  this  occt** 
'•ion,  as  a  messenger  from  and  agent  for  toe  creditor  of 
'Lo^oeday ;  not  having  confined  himself  to  the  message  he 
was  antnorised  by  his  client  to  deliver,  and  the  declara- 
tion he  was  sent  to  make  on  his  client's  behalf;  but  ba- 
«Tiqg  added  to  it,  of  his  own  head,  other  aseeitioos  which 
were  not  true  in  fact,  nor  given  him  in  charge  by  hts 
'  ellent.    For,  supposing  hira  to  be  excosaUe  in  exeenting 
"kts  commission;  as  Mr.  Lee*%  attorney  or  agent,  yet  he 
-  kad  exceeded  the  bouBdt  of  it,  m  well  as  the  strict  tmlh  : 
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1769.       mrhich  ivas  ur^ed  by  the  plaintiff's  Counsel,  to  imply 
lice  in  the  detendant  himself  personally. 

VARORAVE  The  Court  seemed,  upon  the  two  first  mentioned 

T.  days,  to  have  no  doubt  but  that  Mr.  Le  Breton^  who 

i«E  BRETON,  acted  as  agent  for  the  creditor  would  have  been  excuse- 
able,  if  he  had  only  delivered  his  clienl^s  message ;  and 
that  if  the  creditor  had  been  himself  present  and  had 
itpoken  the  words  of  his  own  message,  he  would  not  have 
been  liable  to  an  acftiou  for  giving  a  notice  necessary  to 
4>e  given,  in  order  to  prevent  a  purchaser's  title  from  be« 
ing  good  against  him  for  want  of  notice ;  and  that  malice 
should  not  be  implied,  where  the  words  sp<^n  are  true, 
and  the  speaker  claims  title.  But  whether  Mr.  JLe  BreUm 
was  excusc*able  for  what  he  voluntarily  added,  beyond 
the  limits  of  his  commission,  they  took  a  few  day4  to  con- 
sider. 

Lord  Mansfield  now  declared  the  result  of  their  coo- 
sideration. 

Tub  question  is,  ^^  whether,  upon  the  evidence,  the 
•  ^^  plaint  iff  ought  to  recover  against  the.  defendant,  upon 
*^  the  circumstances  of  this  case." 
[  M£5  3  It  is  to  be  considered,  in  point  of  law,  1st,  '^  whether 
^^  this  action  wouid-have  lain  against  Le  Breton^  the  at* 
"  torncy  for  the  creditor,  if  he  had  only  delivered  the 
^^  messas^  in  his  dienCs  own  words ;"  and  Sdly,  "  whc- 
<^  ther  the  variation  he  made  from  them  will  subject  him 
."  to  this  action." 

As  to  the  first — We  are  all  clear,  ^^  that  it  would  «rf.*' 
lie  is  no  more  liable  to  tlie  action,  than  the  creditor  bim- 
sclf  would  have  been.  He  was  S4*nt  by  Xee,  to  make  this 
declaration  ;  and  qui  facit  per  alium^  fncit  per  se.  But 
the  plaintiff  could  not  have  recovered  against  Lee :  for,  to 
.  inaiiitain  such  an  action  as  this  is,  there  must  be  malicb, 
either  express  or  implied  ;  and  the  words  spoken  must  go 
to  defeat  the  plaintiff's  title.  Whlu'eas,  here  is  no  nudice^ 
.either  express  or  implied.  The  words  of  the  message 
sent  by  Lee  are  true :  and  they  proceed  from  i^  peiaoa 
called  upon  to  give  notice;  either  to  protect  his  own 
property,  or  (what  is  his  duty  as  a  moral. act,)  to  save 
another  from  being  cheated.  Lee  had  notice  of  Lov§» 
days  bankruptcy,  from  Bolland,  Lee  had  an  interest  in 
the  fund  :  and  he  was  intitled  to  take  out  a  commissioa 
against  Loveday.  He  reads  an  advertisement  ^^  for  tho 
^^  sale  of  Lovedaj/"^  estate."  He  was  thereby  called  mpoftf 
in  order  to  preserve  his  own  interest  and  that  of  the  rest 
of  the  creditors,  as  an  honest  and  a  prudent  man,  to  ghe 
this  notice.  For,  if  the  estate  had  been  purchased  with* 
out  notice  of  the  bankruptcy,  such  purchaser  vrould  lutfo 
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been  protected  by  a  satisfied  term  prior  to  the  act  of  bank-         *'^*'» 
riiptcy  still  standing  out.     When  an  auction  was  adver- 
tised and  was  proceeding  for  the  sale  of  this  estate,  with  margrayb 
intent  to  cheat  purchasers  by  a  false  title,  shall  not  he,  as  ^' 

an  honest  man,  j^:ive  this  notice,  and  prevent  iniquity  ?        ^^  breton, 

But  here,  this  inan  (Lee)  had  a  property  of  his  own,  to 
secure :  he  was  a  creditor  of  Lovedaj/y  aud  intended  Ui 
sue  out  a  commission. 

We  are  clear,  that  under  such  circumstances,  malice 
carmot  be  itnpfied. 

No  action  lies  for  giving  the  true  charactet"  of  a  servant, 
upon  application  made  to  his  former  master,  to  inquire 
into  his  character,  with  a  view  of  hiring  him :  unless 
there  should  be  extraordinary  circumstances  of  express 
malice. 

Another  ground  to  maintain  such  an  action  as  this,  is 
"  that  it  must  be  such  a  slander,  as  goes  directly  to  defeat 
**  the  plaintiflTs  title."  But  in  this  case,  the  assertion 
does  not  go  to  defeat  the  plaintiff's  title.  (Which  his 
liOrdship  shewed  by  an  induction  of  particulars,  not  at  [  9496  3 
all  necessary  to  be  here  specified,  as  they  relate  only  to 
this  single  case.) 

As  io  the  SECOND  question — "  Whether  Le  Breton^u 
^^  varying  from  the  message  he  was  charged  with,  and 
*'  adding  more  than  he  was  commissioned  to  declare,  or 
"  even  authorized  to  say  in  point  of  strict  truth" — It  ap« 
peared,  that  his  client  had^o/tfbim  ^'  that  he  would  take 
^^  out  a  commission  that  night."  And  if  he  had  done 
what  he  told  Le  Breton  "  that  he  would  do,"  Lovedays 
ijame  would  have  been  in  the  Gazette  on  the  Saluraay 
evening  following.  So  that  there  was  no  tnatenal  varia-« 
tion  from  what  he  was  commissioned  by  his  client  JLee  to 
say.  Nor  did  it  make  any  difference  with  regard  to  the 
plaintiff  or  his  title  :  for,  I^Afcedai/  was  then  become  bank' 
rupf y^nd  liable  to  a  commission  ;  which  commission  might 
have  been  taken  out  upon  that  day,  and  the  bankrupt's 
name  inserted  in  the  Gazette  of  the  Saturday  evening  fol- 
lowing. 

We  are  therefore  Ar.r.  of  opinion,  that  there  is  no 
fgundation  for  this  verdict ;  and  that  it  ought  to  be  set 
aside  upon  payment  of  costs. 

Rule  mode  absolute,  for  setting  aside  the  ver-* 
diet,  and  having  a  new  trial,  upon  payment 
of  costs. 
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Mond     8tk       I*^^^  versus  Hardixg  and  Others.    (S.  C.  I  BI.  673.) 

Hay  1769. 

OuecommoD^r  HPHIS  was  an  action  in  rephrcin^  for  distraining  fifty? 

may  distrain      -■-    one  of  the  plaintiflTs  sheep,  upon  a  waste  or  pasture 

me^J?^«ie    ^*"^^'  IVhHmansUe  Dozen  in  the  parish  of  Odiham  in 

on  a  «trirtly      Hampshire. 

stinted  com-  rpj^^  defendants  avow  the  distress ;  because  the  defen^ 

daiit  Hardins^  was  intitled  to  a  right  of  common,  in 
respect  of  ten  acres  of  land  in  his  possession,  for  two 
sheep  for  ev^rj  acre  of  thos<»  ten  ;  and  because  the  sheep 
were  doing  damage  to  that  right,  the  defendants  distrained 
them. 

[See  1  Rarr.  The  pin  in  tiff  pleaded  (by  leave)  four  pleas  in   bar; 

259. 5  \ in.  34.  alledginfif  different  rifichts  of  common  to  hlraseif:  upon 

§  wil^Jt)!'     three  of  which  ph^ns  there  are  issues  joined.  In  the  fourth 

1  Saand.  34.1.    of  them,  the  plaintiff  derives  a  right  of  common  to  him^ 

1  Bon.  IS.  2  H.  self  as  a  tenant  of  eight  Jicres  ot  land  in  that  parish,  with 

'  ••*  the  like;  limitnlion,  that  is,  fur  txco  sheep  for  cxery  acre : 

and  l^eins:  poss('^sed  of  those  eight  acres,  he  put  sixteen 

sheep  into  the  common;  and  in  thai  right  they  continued 

therein,  till  the  defendants  wrongfully  distrained  them. 

[  2427  J  To  this  plea  in  bar  of  the  avowry,  the  defendants  (the 
tivowanls)  aftrr  admitting  the  plaintiff's  right  of  common 
as  pleaded  by  him.  reply  that  at  the  time  of  the  distress, 
the  plaintiff  had  sixteen  sheep  upon  the  common,  orer 
above  and  besides  the  sixteen  which  the  defendants  dis- 
trained :  and  that  the  defendants  \e(i  the  first  mentioned 
sixteen  to  use  the  common  ;  and  only  distrained  the  su-* 
pernumerory  sixteen  with  which  the  plaintiff  had  otfr- 
chnrgrd  it  of  his  own  wrong,  and  which  were  doing  da- 
mage to  I/ardinij;  in  manner  and  farm  as  alledged  in  the 
avowry  :  (which  allei^aiion  in  the  avowry  concluded — 
*'  JSo  that  Harding  could  not  enjoy  his  common  in  so 
*'  large  and  aniple  a  manner  as  he  ought.") 
To  lliis  replication  the  plaintiff  demurred. 

This  demurrer  was  argued  on  Friday/  28th  April  1769, 
by  Serjeant  Bur/and  for  the  plaintiff,  and  Serjeant  Davy 
for  the  defendants. 

The  Question  was  *^  whether  one  commoner  cnn  dis- 
^^  TRAIN  another  commoner^  cattle,  with  which  he' has 
"  overcharired  the  common  beyond  his  5/i/7/e(/ number.*' 

Serjeant  Burland  argued  that  he  could  not.  He  has  a 
right  to  distrain  the  cattle  of  a  stranger  damage-feasant ; 
but  he  has  not  a  right  to  distrain  the  cattle  of  another 
^ommonei'  surcharging. 
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Braclon,  lib.  4.   p.  2^29.    22  Assh.  pi.  65.   F.  iNT.  B.      "  1769. 
125.     Godholl  122.  Conet/^s  Case.  Fitz-H.  Abridgment ^ 
Tide  '^Admeasurement:'^  pi.  6,  the  note:  (S.  C  with        hall 
22.  -^<pm.  /?/.  65.)     I'c/r.   101.   Hoddesd<fny   Miles^  v.  v. 

GmeV:  f  Ki(/e  Cro.  Jac.  195.  S.  C.)  9  Co.  IV2.  Robert    hardixg. 
Narj/'s  Case.  Sti/le  428.  BrongeamX  More.  1  Lutw.  107. 
Hansard  v.  CantrdL  2  Luta\  1238.  DLron  v.  James, 
freeman's  Reports  273.  S.   C.     2  Z/or</  Rqj/m.    1J86. 
/b//c/  V.  Troake  et  al. 

Serjennt  T)at>u^  premising  "  that  a  commoner  may 
"  undoubtedly  distrain  the  cattle  ot  asTRA  vgkr  damage- 
*'  feasant,"  argued  that  ^  stint ( d commoner  vho  surcharges 
is  a  stranger^  as  to  the  surplus  number  :  and  a  distress 
lies  against  him  for  the  surplus  cattle. 

46  Ed.  3.  12.  b.  pi.  13.  1  7K>.  Abr:  665.  title  '^  Dis.  1 

tress  ;^'  letter  C.  ;;/.  3.  S.  C.     Serjeant  Gould^s  note  of  c  - 

Dixon  V.  James:  (which  sa>'S  ''that  the  Court  took 
*'  time  to  consider.'*)  Yelv.  129.  Kinrick  v.  Pargitir* 
1  y?o.  -^^r.  405.  title  "  Commoner  /'  pi,  6,  bctweeu 
Trulock  and  White.  Freeman  273.  Dixon  y.  James. 
Ilort.  V.  Curtis  et  al.  in  C.  B,  Mich.  32  G.  2.  '  mio'  [  2428  ] 
630,  m\.  632* 

Serjeant  Burland^  in  bis  reply,  -pl^^iTved,  th^t  the 
Case  of  Kinrick  v.  Pargiter^  iw  Velt,  J 29..  is  likevfise 
reported  in  Cro.  Jar.  208.  an(|  Noy  130.  and  all  diffc* 
rent :  but  it  was  of  no  nuthority,  he  said,  against  him. 

Lord    Mansfikld — It  is  proper,  in  such  a  case  as 
this,   to  give  the  opinion  of  the  Court  with  *  precision,  •  Tlieverx 
'JJ^jrcfore  let  it  stanil  over,  for  our  opinion,  great  accuracy 

His  LouDSHip  now  declared  their  opinion  ;  and  after  nets  with 
having  shortly  stated  the  pleadings,   proceeded   to  the  which  tbw  In- 
following  ctJect—  ^^"^**'"  ^" 

^  afterwards  cx- 

Upofl  this  demurrer,  the   poifjt  insisted   on,   for   the   e« nted,  is  the 
pliiinlifi;  wi^s— that  the  defendant    Harding  having  no  ^'ll^'Timv" 
greater  interest  in  the   place  in  wliich,  «Sr.  than  a /yrr^  not'cin  so  cn« 
rii^ht  Iff  common^  he  could  not  lawfully  didrai'i  the  cattle   riousacasc; 
of  another  commoner  y  for  any  surcharge  whatsoever;  but  gn^iaents^or^^the 
that  his  proper  remedy  must  be  either  by  a  writ  of  ad-   counsel,  aii.i 
menstnement  of  common,  or  by  the  usual  action  on  the  *'*<?  ^'^^^  cited 

^_   _  bv  them,  more 

^«^^-  ailarge. 

On  the  other  hand,  it  was  contended,  for  the  defen- 
dants, that  this  being  a  xlimed  right  ot"  coiumon,  tlui  de- 
fendants might  lawfidly  distrain  the  overplus. 

To  deduce  this  conclusion,  it  was,  in  the  first  place, 
alledged  as  a  general  and  established  proposition,  *'  that  '   • 

^'  a  commoner  may  undoubtedly  distrain  the  cattle  of  a 
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^^  STRANGEE  :*'  and  then  it  wag  argued,  tbat  in  all 
stinted  rights  of  common,  the  stipemumerary  cattle  have 
no  colour  of  right  to  depasture  upon  the  common ;  and 
therefore  may  properly  be  considered  as  the  cattle  of  a 
mere  stranger ;  ana,  as  such^  may  be  distrained  by  any 
of  the  commoners. 

For  this  pnrposc,  an  authority  was  cited  from  the 
Year-Book  of  the  46th  of  Edxr.  3.  fo.  12.  where,  in  re- 
plevin, the  defendant  pleaded  first,  ^'  tlmt  the  taking  was 
^*  in  another  place;''  and  in  order  to  have  a  return, 
alledged  ^'  that  the  plaintiff  bad  common  for  so  many 
^^  beasts  onlv  ;  and  that  he  put  in  more  than  he  oughts 
^'  and  therefore  the  defendant  took  the  overplus  damage- 
«  feasant." 

But  from  that  c^se  no  clear  conclusion  can  be  drawn  ; 
because,  as  Lutwi/che  observes,  in  the  case  of  Dixon  v. 
James^*  that  axowry  was  for  daraage-feasant  generaUvj 
(ihfii  is,  without  sajfing  ^^  for  a  damage  to  the  plaintiff  *s 
**  right  of  common;**)  and  therefore  it  is  more  probable 
that  it  was  the  owner  of  the  soil,  who  made  tbat  avowry  ; 
for,  a  commoner  must  avow  more  sneciaUjf. 

Another  case  was  cited  from  Yuverton  ISO.  (the  case 
of  Kinrick  v.  Pargitcry)  where  the  defendant  distrained 
the  cattle  of  the  JLord;  suggesting  a  custom  ^<  for  the 
^^  Lord  to  enjoy  the  place  in  which,  ^c.  solely  to  him- 
^^  self  HU  Lamrnas^aai/,  but  after  that  day  K  shouM:be 
^^  common  for  the  tenants,  and  the  Lord  should  pui  im 
^^  onl(/  three  horses:"  and  because  Uie  Lord  .had  put  in 
more  than  three  horses,  the  defendant  (a  commoner)  dii* 
trained  the  overplus,  as  damage-feasant.    They  were  b^ 
■issue,  upon  the  custom  :  and  the  issue  was  found /or  the 
custom,  again  the  Jiord.      Yelverton  moved  in  arrest  of 
judgment,  "  that  the  defendant,  being  onlj/  a  commoner^ 
^^  could  not  distrain  the  cattle  of  the  JiOrd,  in  the  Ijord's 
"  own  soil."     But,  according  to  that  report,   Fcnner^ 
Williams,  and  Crook  hchl   the  distress  to  be  good ;  be* 
cause  by  that  custoui  the  Lord  was  excluded  except  for 
his  stint,  and  all  the  vesture  and  benefit  of  the  soil  be* 
longed  to  the  rommoners  ;  and  that  they  had  no  other 
remedy  to  preserve  their  interest  in  feeding  their  cattle 
there,  in  case  of  the  TiOrd's  ofr«*nding  agamstthe  cus- 
tom ;  and  that  tfio  custom  made  the  Lord,  in  thai  res- 
pect, as  mere  a  stranger  as  any  other  person  ;  and  clearljr 
a  commoner  might  distrain  the  cattle  of  a    stranger 
damage-feasant.     But  the  Chief  Justice  and  f  Yehcrion 
doubted  ;  and  thought  that  the  detendant  ought  to  hav« 
alledged  a  particular  custom  ^' to  distrain  t^  cattle  of 
<<  the  Lord." 
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This  case  i\  also  reported  in  CW,  J^ac.  208.    But  in       1769. 
2  I(o,  Abr.  *2^J*  wliere  the  same  case  is  mentioned,  it  in 
said  to  be  cietermined  "  that  this  prescription  was  bad;        HAtL 
**  for  that  the  Lord  cannot  be  so  Minted.'*  ▼• 

What  the  real  and  ultimate  determination  of  that  case    habdiko. 
was,  does  not  certainly  appear :  and  therefore  no  decisive  •  Title  «« pre- 
coiiclusion  can  be  drawn  from  it,  liSS i^"/"* 

The  chief  argument  to  maintain  it,  was  by  considering  i**pi.«. 

the  commoners  as  possessed  of  the  whole  vesture  of  the 
land,  aflcr  Lammm^daj/ ;  subject  only  to  the  Lord's  pri- 
vilege of  putting  three  horses  there  ;  that  is,  by  turning 
the  tables  upon  the  Lord,  and  considering  him  in  the 
light  of  a  commoner,  and  themselves  as  possessed  of  the 
soil  and  vesture  during  the  lime  prescribed  for. 

But  as  the  Lord  had  the  land  entirely  to  himself  at  all  t  ^490  J 
other  times  of  the  year,  and  even  in  the  commoning  sea- 
son was  not  /o/a//y  excluded,  the  commoners  could  hardly 
have  a  right  to  distrain  any  cattle  of  the  Lord's  when  he 
was  clearly  intitled  to  put  some  cattle  there,  and  (though 
he  exceeded  his  nuralwr)  had  a  colour  of  right. 

In  the  case  of  Trulock  v.  fThitCj  1  Ho.  Abr.  405,  406. 
where  the  Lord's  cattle  were  distrained  by  a  commoner^ 
the  land  was  by  the  custom  to  be  entirely/  fresh^  every 
second  year,  till  Lady-day :  and  therefore,  during  that 
season,  the  Lord  was  totally  excluded  and  had  no  colour 
for  putting  an  v  cattle  there  at  all. 

But  where  there  is  no  such  exclusion^  it  is  an  established 
f  rule,  <^  that  a  Commoner  can^t  distrain  the  oattle  of  the  ^  y\^  d,^ 
^*  Lord^  for  overcharging  the  common,"  vcn'iAbr.son 

In  the  case  of  Hoddesdon  v.  Gresil^  left).  104,  it  was  Jjlllj^;^*  J 
agreed  by  all  the  judges,  "  that  if  the  Lord  surcharges  tZJc£»'t^ 
the  common,  ^^  the  Commoners   cannot  drive  the  Ijord*s  lefencd  t». 
*^  beasts  out :  but  they  may  distrain  the  cattle  of  a  ftran" 
**  g^r,  or  may  drive  them  out  of  the  common.*'    And  the 
reason  there  given  is  this — ^^  for,  a  stranger  has  not  any 
**  colour  io  have  his  beasts  there." 

But  if  there  be  no  custom  to  exclude  the  Lord  totaUv  [i  Vent  163.] 
during  the  commoning  season,  his  property  in  the  sod 
would  at  least  give  him  a  colour  for  putting  his  cattle 
there  :  and  though  he  overcharged  the  common,  no  cat- 
tle of  the  Lord's  can  be  deemed  trespassers^  or  the  Lord 
a  stranger  in  his  own  soil.  The  commoners  theretbue 
could  have  no  authority  in  themselves  to  take  an  imme- 
diate find  summary  execution  against  the  cattle  of  the 
JLord,  by  distraining  them  damage-feasant,  as  they  may 
the  cattle  of  a  stranger  who  has  no  pretence  or  colour  cff 
right. 

From  these  cas^,  tlierefore,  which  were  cited  for  ikm 

918 
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1769.       defendants^  no  argument  can  be  drawn  to  the  present 

point. 
HALL  The  case  of  Dixon  v.  Jamesj  (which  is  in  2  Lutw. 

V.  1238.  and  Freeman  273.)  was  mentioned  on  both  sides. 

HARDING.  The  right  of  common,  in  that  case,  was  for  all  cattle 
levant  and  couckant  upon  the  estate  :  and  the  question 
was  "  wliethcr  one  Commoner  can  distrain  the  cattle  of 
^'  another  Commoner,  for  overcharging.'*  There  was  a 
rule  to  shew  cause  why  the  judgment  should  not  be 
arrested ;  upon  the  objection  "  that  the  Commoner 
"  could  not  distrain  a  Fellow- Commoner's  cattle."  But 
Freeman*^  report  of  that  case  was  cited  for  the  defen- 
dants ;  because  it  is  there  said  to  be  agreed  ^^  that  where 
f  2431  1  "  ^  Commoner  was  intitlcd  io  common  for  a  certain  num* 
"  ber  of  cattle,  (as  for  ten,  or  any  other  certain  number,) 
"  there  if  he  surcharged,  another  Commoner  might  dis* 
"  trainr 

[Vide  3  Lev.]  It  is  unnecessary  to  give  any  opinion  as  to  the  Com- 
moner's right  of  distraining  where  the  number  is  abso^ 
luteij/  cctiain;  that  is,  where  the  other  Commoner's  claim 
is  for  ten,  twenty,  or  thirty,  without  any  relation  io  the 
quantity  of  land.  For,  in  the  present  case  the  prescrip- 
tion is  for  "  two  sheep  for  every  acre  of  Iwid:^^  and 
therefore  the  whole  number  is  not  absolutely  certain  tii 
itself  but  depends  upon  tlie  number  oj  acres  which  the 
Commoner  is  possessed  of.  And  there  is  this  essential 
distinction  between  the  two  cases — ^that  in  the  former,  the 
overcharge  is  clec^r  and  self-evident ;  (for,  it  requires  no 
judgment  or  proof,  to  decide  whether  twenty  are  more 
than  ten ;)  and  in  such  a  right  of  common,  there  would 
be  no  colour  of  right  for  the  overplus  number:  but  in 
the  latter  case,  where  the  number  of  cattle  to  be  pas- 
tured depends  on  the  number  of  acres  which  the  Com- 
moner is  possessed  of,  it  requires  a  medium  to  determine 
the  proper  proportion  or  number  of  cattle,  that  is,  an.a^ 
%  measurement  of  the  Commoner's  land.  And  when  the 
qaestion  depends  upon  a  collateral  fact  ^  or  upon  a  matter 
of  judgment,  the  party  interested  can  never  be  a  compe- 
tent judge  in  liis  own  cause. 

The  ancient  remedies  for  a  Commoner,  when  the  com- 

•  «     .     ,.t    luon  was  overcharffcd,  were  these  two.*   If  the  surcharc^e 

•  Bracton,iib.  i.     ^i.      r       j  ^u  i  i  •         t  u 

4. p. 222. F.N.  ^^  "y  ^"®  JLordy  the  remedy  was  by  assise:  it  by  ano- 
B.  125.  ther  Commofier^  the  relief  was  by  a  writ  of  admeasure^ 

ment.  But  in  Robert  iVflry's  case,  (9  Co.  112,)  it  was 
determined  "  that  an  action  on  the  case  would  lie."  And 
that  action  may  be  maintained,  either  against  the  Lord^ 
or  against  a  FelloW'Commoner,  But  in  aU  those  reme- 
dies, as  the  Lord,  or  the  other  Commoners,  have  a  colour 
of  right,  the  question  ^^  whether  he  has  exceeded  that 
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^^  right'*  must  be  determined  by  an  indifferent  and  com-        1769. 
petent  iurisdiction,  and  not  by  the  Commoner  himself. 
The  Commoner  therefore  could  not  lawfully  distrain :        hall 
for,  that  would  be  making  himself  his  own  judge,  in  a  v* 

matter  that  was  uncertain  in  itself;  and  taking  an  imme*  Harding, 
diate  execution,  upon  his  own  judgment. («)  The  le- 
Tana/  and  couch  an c^^  where  that  is  llie  measure  of  the 
Commoner's  right,  must  be  tried  and  determined  by  a 
jurj/.  And  in  the  present  case,  where  the  number  of  cat- 
tle to  be  put  on  depends  upon  the  number  of  the  Com- 
moner's  acrcs^  the  same  jurisdiction  must  decide  between 
them,  ^'  what  number  of  acres  the  Commoner  is  really 
**  possessed  of i"  It  is,  in  effect,  the  .?«/7ie  object  of  in- 
quiry, as  levancy  and  couchiincy  :  and  it  is  now  esta- 
blished ''  that  where  the  right  of  common  is  for  cattle 
**  levant  and  couchant^  one  Commoner  cannot  distrain  the 
*'  cattle  of  another,  for  a  supposed  overcharge." 

Upon  tHE  whole,  the  right  of  distraining  seems  to  [  24S2  J 
turn  upon  this — that  wherever  there  is  a  colour  of  rigfU 
for  putting  in  the  cattle ^  a  Commoner  cannot  distrain ; 
because  it  would  be  jud^i^ing  for  himself,  in  a  question 
that  depends  upon  a  more  competent  inquiry  :  (h)  but 
where  cattle  are  put  upon  the  common,  rcithout  any  co- 
lour or  pretence  of  riglit^  (r)  the  Commoner  mai/  distrain 
them;  and  therefore  he  may  tii^traiu  the  cattle  of  a 
stranger,  (d)  But  here,  the  plaintiff  had  a  colour  for 
putting  in  his  cattle;  though,  in  fact,  he  might  exceed 
the  due  number,  fie  might  put  them  in  under  the  idea 
or  pretence  of  having  7norc  acre^  of  land,  than  he  reallv 
had.  And  though ^  in  the  pleadings,  he  has  dated  his 
number  of  acres  to  be  only  eight ;  yet  the  question,  as 
to  the  right  of  distraining^  depends  on  the  nature  of  the 
common y  and  not  on  the  particular  facts.  In  cases  where 
a  writ  of  admeasurement  lies  between  Commoners,  one 
cannot  distrain  the  other  :  he  cannot,  for  his  own  benefit^ 


(a)  The  reasdn  is  wrong,  and  the  comparison  between 
a  distress  and  an  execution  not  just,  for  if  a  distress  were 
in  such  case  to  be  allowed  the  party  distraining  would  be  * 
subject  to  a  replevin,  in  which  the  merits  would  be  tria- 
ble but  no  replevin  lies  of  goc^ds  taken  in  execution. 

(&)  Qu.  for  the  owner  of  the  cattle  distrained  may  re* 
|)levin  them^  and  then  the  right  shall  be  tried  and 
judged. 

(c)  Qu.  by  what  rule  shall  colour  or  pretence  b<v deter- 
mined. 

(d)  Every  one  who  has  not  the  right,  ought  nofwitb^ 
standing  pretence,  to  be  considered  as  a  stranger. 

SI4 
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17G9.       admeasnre  1  he  right  of  the  other.    Tlrerefot^  we  are  all 
of  opinion  that  this  distress  fvas  illcgtil  niid  bad :  ahd  tlie 
UAUL       piaiiitiir  must  have  judgment. 

HAROiNG.  «TtJDGMitNT  for  the  Plaihtiff. 


Hone  meet 
for  lew  than 
50/.  proUibi- 
ted. 


Bir)MEAt>  vrrxtts  Gale,  the  younger. 
(S.  C.  1  Blank  671.) 

T  ORD  Mansfield  on  the  same  day  (the  laat  day  of 
■^^  the  term)  delivered  the  resolution  of  the  court  in 
this  case  also. 

It  "wa^  an  action  of  covenant  brought  upon  articles  to 
run  a  horse-match.  The  agreement  was,  that  each  shoaM 
start  in's  mare ;  and  that  if  either  should  refuse  or  neglect, 
he  should  forfeft  and  pay  £95  to  the  other.  So  that  it 
was  a  match  for  £25  each  side ;  plaj',  or  pay :  but  the 
plaintiff  was  io  pay  the  defendant  five  pounds  beforehand, 
as  a  consideration  to  induce  him  to  make  the  match.  The 
defendant  afterwards  refused  to  run  the  match.  Where- 
upon the  plaintiff  brought  this  action  against  him,  fbr  the 
£25  and  assigm'd  the  breach  of  covenant,  in  the  <lefen- 
daut's  not  starting  his  mare.  The  cause  was  tried  before 
Baron  Perrott,  who  considered  it  as  a  match  for  £50 
and  directed  a  verdict  to  be  found  for  the  plaifHiff,  with 
libertv  to  to  move  in  arrest  of  judgment. 

A  motion  in  arretit  of  judgment  was  accordingly  made, 
on  frida^  5th  May  17G9,  by  Mr.  II all  Skud  Mr.  Price j 
and  defended  by  Mr.  Ashurst  and  Mr.  Selwyn* 

[  S433  J  Aflcr  some  little  litigations  ^^  whether  horse-racing 
was  a  "  game,  within  16  C.  2.  c.  7.  or  9  Ann.  c.  14." 
and  *^  whether  this  decxl  was  a  security  made  void  by 
^^  9  Ann.  c.  It."  and  a  discussion  of  a  case  in  2  Ijord 
Ilaj/m.  1566.  Burgess  v.  Bracher^  where  no  such  excep- 
tion was  taken;  and  of  another  case  ih  9  Sirari^t  1159. 
Goodburn  v.  Marley^  where  horse-races  are  holden  to  be 
witliin  the  acts  against  gaming;  it  was  reduced  to  this 
single  question — ^^  whether  this  was  a  match  for^/E/}jf 
^^  pounds  ;  or  for  less  than  fifty  pounds.''  If  it  was  for 
less  than  £50  it  is  prohibited  by  IS  G.  S.  c.  19.  ted.  5. 
which  enacts  ^^  that  no  person  shall  start  or  run  aojr 
^^  match  with  or  between  any  horse  mare  or  gddingf 
^^  for  any  sum  of  mon^y,  plate^  prne)  or  other  thin^ 
^^  whatsoever  ;  unless  such  match  snail  be  started  er  mii 
^^  at  Newmarket  or  Black  Hmmbletan,  or  the  aaid^um  of 


[See  e  Sir. 
1169.  it  Bosan 
:>?,  63.] 
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'*  money,  ])late,  prize,  or  other  thing  be  of  the  real  and       1769. 
"  iftfri/isii''  vnfue  of  fifty  pounds,  or  upwards/'  bidmead 

Tlic  detoiidiint's  counsel  endeavoured  to  shew,   that  v. 

this  was  ordy  a  match  for  jgVJ5  us  neither  party  could  GALf:. 
lose  more  than  that  sum ;  or,  at  the  utmost,  a  match  for 
£■^5  as  the  total  of  both  sums  risqued  amounted  to  no 
more;  for,  there  was  no  m^i/e  remaining  upon  the  five 
pounds  which  the  defendant  liad  received  from  the  plain- 
tiff, and  had  safe  in  his  pocket,  without  possibility  of 
losiujir  it  upon  this  m.itch. 

The  plaintiff 's  counsel  argued,  that  the  sum  run  for 
wus  most  manifestly /{/(y  pounds;  and  that  the  advancing 
live  pounds  certain  made  no  sort  of  difference  :  the  plain- 
tiff only  gave  the  defendant  £i)  to  run  a  match  with  him 

fif'  fiJV/' 

TiiG  Court,  as  it  turned  upon  the  construction  of  a 
general  Act  of  Parliament,  took  a  few  days  to  con- 
sider. 

And  now  liOrd  Mansfield  declared,  that  they 
were  all  of  opinion  "  that  this  was  7wl  a  match  for  less 
"  than  fifty  pounds  :"  and  therefore  the  judgment  ought 
not  to  be  arrested. 

The  ItuLE  to  shew  cause  why  the  judgment  should 
not  bf>  arretted,  was  discharged  :  nnil  the  postea 
wjis  ordered  to  be  delivered  to  the  plaintiff, 

gnr  This  was  clearly  a  match  for  £50  though  the 
stakes  were  unequal. 

Bidmead  contributed  £95  +  j£5  =  ^30. 
Gale  contributed  -  -  £"-25  —  £5  =  £20. 


The  stake  to  be  run  for  £50. 

As  Bidmead  contributed  £30  and  Gale  only  j€20  (that  [  2434  ] 
is,  three  to  two,)  it  may  be  supposed  that  Bidmead\ 
was  the  better  mare,  in  the  proportion  of  three  io 
two;  and  that  his  chance  of  winning  was  in  the 
same  proportion  of  three  to  two.  And  if  they  had 
agreeu  to  divide  the  stake  of  £50  without  running 
the  match  at  all,  Bidmead  ought  io  take  up  £30  of 
it ;  and  Gale^  only  £20. 

If  it  had  been  an  equal  chance  ^^  whose  mare  should 
*^  win  ;^'  Bidmead  would;  in  such  case,  have  been 
very  imprudent  in  betting  three  to  two :  because,  the 
chance  of  winning  being  {ex  hypothesi)  equal,  the 
true  value  of  such  equal  chance  would  be  £35  a 


BIDMEAD 

V. 

GALE. 
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piece;  whether  thej  should  run  the  matchy  or  agree 
to  divide  the  £50. 

In  eithrr  case,  the  stake  was  j^50  whether  it  should  be 
run  for,  or  divided  without  running.  If  ran  for,  it 
would  have  been  a  match  for  fijty  pounds. 

And  I  imagine,  that  the  law  of  Westminster^' Half  doet 
here  happily  coincide  with  the  laws  of  the  turf. 


The  end  of  Easier  Term  1769,  9  Geo.  3 


r24S5  ] 


TRINITY    TERM 


9  GEO.  3.  B.  R.   1769. 


Hex  versus  Inhabitants  of  St.  Bartholomew's  the  Less. 

(S.C.  Bott.48.)  m'^^^^Io^ 

^  "^  May  1769. 

^■^lUS  was  a  rule  to  shew  cause  why  the  following  order 
■^    of  Sessions,  (made  at  the  General  Quarter-Sessions  N^'^**^  ^^ 
holden  for  the  city  of  London y  at  GuildhaU^  on  the  10th  nor  the  poor  in 
of  January  17()9,)  for  quashing  a  rate  made  for  the  relief  hospitals  rate- 
of  the  poor   of  the  parish  of  St.  Bartholomew  the  Less^  *^*®  ^*r*il 
Ijondon^    should  not  be   quashed  for    the  insufficiency  i^Ea»t589. 
thereof.  SBosan.] 

[London, — Be  it  remembered,  that  at  the  General  Quar- 
ter Sessions  of  the  Peace  of  our  Lord  the  King,  holden 
for  the  city  of  London,  at  the  Guildhall  within  the  said 
City,  on  Tuesday  the  10th  day  of  January,  1769,  in  the 
ninth  year  of  the  reign  of  oar  Sovereign  Lord  George  the 
Third,  King  of  Great  Britain,  &c.  before  Samuel  Turner, 
Esq.  Mayor  of  the  City  of  London,  James  Eyre  Esq. 
Recorder  of  the  said  City,  Richard  Peers,  tsq.  Brackley 
Kennett,  Esq.  Aldermen  of  the  said  City,  and  others 
their  fellow  justices  of  our  said  Lord  the  King,  assigned 
to  keep  the  Peace  of  our  said  Lord  the  King,  within  the 
said  City,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdeeds  committed  within  the  said 
City,  a  certain  order  of  the  said  Court,  is  made  as  fol- 
lows, (that  is  to  say,)] 

Whereas  at  the  General  Sessions  of  the  Peace,  of 
[our  lord  the  King]  holden  for  the  city  of  London^  at 
the  GMtVrfAo// within  the  said  city,  on  Monday  the  16th 
day  of  May  in  the  eighth  year  of  the  reign  of  our  sove- 
reign Lord  George  the  third  5t,  the  mayor  commonalty 
ami  citizens  of  the  city  of  London^  governors  of  the  honse 
of  the  poor  commonly  called  St.  Bartholomew*^  Hospital 
near  J^  est  Smithfieldy  London^  of  the  foundation  of  King 
Henry  the  eighth^  did  exhibit  their  petition  and  appeal. 
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1769.       setting  forth,  ^^  that  St.  Bartholomew\f  Hospital,  sititafe 
^^  ill  the  pnrish  of  Bartholomew  the  Lestt^  is  of  ancient 
^^  and  royal  foundation,  (granted  and  established  by  King 
Ilenny  the  eighth,  for  the  relief  of  sick  lame  wounded 
and  diseased  Pooit,  wherein  some  tbounands  of  poor 
TUOLOMKW.  <^  objects  are  annually  relieved  and  cured  ;  and  that  sooa 

"  after  the  groal  fire  of  Ijyndon^  houses  and  shops  were 
^^  made  in  the  said  buildings,  within  the  Cloisters   and 
precinct  of  the  Hospital,  for  the  convenience  of  the 
inhabitants  of  />;;7i/oii(then  in  great  distn»ss  for  houses,) 
wbo^  occupying  the  same  as  tenants  to  the  Hospital, 
for  their  own  benefit,  bec'ime  rateable  and  chargeable 
to  the  poor-rates ;  and  that  about  the  year  17^,  some 
of  the  ancient  buildings  and  wards>  of  the  Hospitali 
and  some  of  the  said  houses  and  shops,  having  become 
ruinous,  were  puUrd  down;  and  since  which,  by  the 
donation  of  governors  and  other  beneiactors,/bti/'  large 
^^  piffs  of  buildings  have  been  progiessiveljr    erected, 
<^  and  are  now  used  for  the  Jiofpitat;  one  of  which 
^^  pylcs  or  wings  contains  a  haU^  compHng^kousCy  and 
other  rooms y  which  are  used  for  meetinr$ofth€goroermrs^ 
receiviffg  rents j  examining  and  adrntssbmof  patients; 
and  the  other  three  pyles  of  buildings  are  used  for 
¥v  ards  for  the  patients  and  their  nurses  only ;  and  that 
^<  one  ol*  the  said  pyles  or  buildings  of  the  Hospital  beiag 
^'  finished  about  the  year  1758,  ue  churchwardens  nid 
overseers  of  the  poor  and  inhabitants  of  the  parish  of 
St.  Bartholomew  the  Lcss^  by  a  rate,  intitled  a  rate  or 
^^  (v^sessment  on  the  inhabitaicts  and  occupibrs  ojf 
^^  lands,    houses,   shops,  sheds,  tenement!,  and  ware* 
^^  houses,  >\ithin  the]Nirish  of  St.  Barthohmem  the  Ltss^ 
^^  London^  made  and  assessed  by  them  the  Churchwar- 
<^  dens  and  overseers  of  the  poor  and  inhabitants  of  the  said 
<^  parish,  whose  names  are  thereunto  subscribed,  purtu* 
*^  antio  the  several  Ads  of  Pariiament  made  in  that  be* 
^'  half,  for  three  months,  for  or  towards  the  relief  of  the 
"  poor  of  the  said  parish,  as  their  necessity  shall  require, 
'^  Lave  assessed  and  rated  the  petitioners, /or  suuH  wards 
^^  of  the  said  Hospital,  at  and  after  the  rate  of  twenty 
^<  pounds  a  year,  for  and  towards  the  relief  of  the  poor 
<<  of  the  said  parish,  as  followetfa,  that  is  to  say,  tk€ 
^^  fnaj/or^  commonaUv  and  citizens  of  the  Ci^  of  Ixmiimm 
^<  Governors «/  the  itonse  of  the  poor,  commonly  Galled 
<^  St.    Bartholomew'^   Hospital,    near   Jfest^SmithfieU^ 
<^  Lomkm^  of  the  foundation  of  King  Henry  the  eighth^ 
<<  for  Uiods  OH  which  stood  tenements  and  houses  av 
<<  tHBM  P0ix£i>  DOWN  AND  DEMOLISHED ;  the  tenants 
*<  whereof  wem  used  to  be  ckarg^ed  in  the  poor's  rate,  j^i 
'^  quarterly;  and  (hat  the  parish  have  continued  such 
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*<  rate  upon  such  wards  for  tlie  poorj  ever  since ;  to  the    •    1769. 

<^  detriment  and  loss  of  ihe  charity ;  And  that  about  the 

<i  year  — — -  an  dahoraiory  also  hath  been  erected  for         *bx 

^^  the  service  of  the  Ilospkal  onlj/^  upon  ground  within  v. 

**  the    Liberty  and  Precinct  thereof;  wnicb  the  said     »iPt  bae- 

^^  Churclnvardens  overseers  and  inhabitants  have  assessed  THOLOMfiir^ 

*'  aft<»r  the  rate  of  jg2  18y.  6d.  a  year,  as  followeth,  that 

^^  is  to  say,  the  mayor  and  commonalty  and  citizens  of  the 

*''  city  of  London  J  governors  of  the  house  of  the  poor^ 

**  conimonly  called   St.   Barlholomewh  Hospital,  near 

**   JVesi' Smith  fields  Limdon^  of  the  foundation  of  Kiiii^ 

*'  //fury  the  eighth,  for  their  elaboratory,  where  several 

"  houses  stood^  which  xcere   used  to  he  charged  in  the 

**  poor^sratcy  I2s,  quarterly;  which  late  hath  been  con* 

^^  tinucd,  and  now  continues  to  be  rated,  to  the  detri* 

'^  ment  and  loss  of  the  charity;  And  that  all  the  said 

^^  four  pyles  of  buildings  being  finished  in  1766,  the  go- 

'^  vernors  pulled  down  nineteen  old  houses  and  shops, 

*^  <part  of  the  said  ancient  buildings,)  to  make  an  Area 

^^  to  the  Hospital,  for  the  benefit  of  the  patievits ;  which 

^<  is  a  void  unoccupied  space  of  ground,  of  al>out  66 

*^  yards  by  60;  for  which,  the  said  parish-officers  have     [  34S7  ] 

^'  assessed  and  rated  the  said  governors  after  the  rate  of 

'^  d£41  5s.  a  year,    as  followeth,    that  is  to  say,   the 

'^  mayor^  commonalty  and  citisens  of  the  city  of  Lon" 

^^  dan,  governors  of  the  house  of  the  poor,  commonly 

'^  called  St.  Barihohmew's  Hospital  near  fVest  Sntith* 

^^  fitldj  Londony  of  the  foundation  of  King  Henry  the 

'^  eighth,  for  lands  on  which  stood  tenements  and  houses 

^^  <within  the  quadrangle  of  the  said  Hospital,  besides 

^^  such  as  were  before  by  them  pulled  down  and  demo- 

'^^  lished,)  by  them  pulled  down   and   demolished,   tht 

"  tenements  whereof  were  used  to  be  charged  in  the 

'^  poor^s  rate  jSVO  65.  Scf.  quarterly ;   and  which  said 

^^  sums  of  £S0.    £2  is.  andjg41.  bs.  making,  in  all, 

'^  JB^S  13*.   a  year  (over  ami  above  what  is  charged 

*^  upon  their  respective  officers  residing  in  the  said  Hos« 

^^  pital,)  was  for  tlie  year  1767,  and  now  continues  to  be 

^^  as&essed  and  rated  on  the  said  governors,  in  respect  of 

**  the  premisses ;  And  that  the  petitioners  were  ndviaed 

V  and  humbly  insisted,  that  the  petitioners  scrvaots  or 

^^  poor  patients,  inhabitants  or  occupiers  of  tlie  said  pre* 

^^  misses,  are  not  liable^  nor  ought  to  he  char^^  an^ 

'^  tkingy  to  the  poor's  rate,  in  respect  of  the  said  Jloi^ 

^  pUtd' Elaboratory y  or  void  space  of  ground:  and  there* 

^^  fore  the  petitioners  humbly  appeated  from  6ttch  rale 

^^  and  Assessment,  in  regard  to  the  above  mentioned 

^^  sums  of  money.'*    Akd  whereas  the  final  hearing  [YideAodivwi 

^^  and  determination  pf  the  matter  of  the  said  appeiu  103.19.  Via. 

^  *'^         S56.pl.  4.] 
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1769.       stands  duly  adjonrncd  unto  the  present  session  by  divers 

onlers ;  now,   upon  hearing  what  is  aliedsred,   as  well  on 

REX         behalf  of  the  said  mayor  and  commonally  and  citizens 

V-  jETovernors  as  aforesaid,  as  on  behalf  of  the  churchwar- 

ST.  BAB-  dens  and  overseers  of  the  poor  of  the  said  parish  of  St, 
TUOLOic£f^.  Bartholomew  the  Leitf^  toiichincr  the  premisses ;  and  upon 
full  examination  of  the  matter  of  (he  said  petition  and 
appeal ;  It  doth  appkar  in  evidence  Xo  this  court,  and 
is  admitted  by  all  parties,  that  Henry  the  eighth  laic 
King  of  England^  by  charier,  bearing  date  the  ISlh  day 
of  January  in  the  38th  year  of  his  reign,  did^  amongst 
other  things,  grant  to  the  mayor  and  commons  and  citi- 
zens of  the  city  of  I^ndon^  all  the  late  hospital  of  St. 
Bartholomew^  in  JVest  Smlhfiefd  next  London^  and  all 
other  things  whatsoever  to  the  said  Hospital  appertaining 
or  belonging ;  and  also  all  the  scite,  comi>ass,  circuit  and 
precinct,  and  the  close  of  the  said  late  Hospital;  and  by 
bis  said  charter,  did  grant  to  the  said  mayor  and  com- 
mons and  citizens,  lands,  houses,  gardens,  rents,  rever- 
sions, and  hereditaments,  amounting  to  a  considerable 
value  ;  to  hold  and  enjoy  the  same  for  evier,  to  their 
own  proper  use  and  behoof;  and  thereby  directed  that 
the  said  late  Hospital  of  St.  Bartholomew's  should  there- 
after be  a  place  and  house  for  the  poor  there  to  be  placed, 
and  should  he  called  ^^  Tho  House  of  the  poor,  in  ffest 
"  Smithfield  ne%i  London^  of  the  foundation  of  King 
^^  /Tcwry  the  eighth.*'     It  appears,  that  ever  since  the 

[  S438  ]  raid  grant,  the  said  Hospital  has  been  made  use  of  for 
the  relief  of  sick,  wounded  and  diseased  poor,  ivbcre 
thousands  are  annually  relieved  and  cured  ;  and  that  soon 
after  the  great  fire  of  Ixfndonj  houses  and  shops  were 
made  in  the  buildings  within  the  cloisters  and  precinct  of 
the  Hospital,  for  the  convenience  of  the  inhabitants  of 
JLondon  (then  in  great  distress  for  houses,)  who,  occupy- 
ing the  same  for  their  own  benefit,  became  rateable  and 
chargeable  to  the  poor's  rates.  That  about  the  year  1730, 
some  of  the  ancient  buildings  and  wards  of  the  Hospital, 
and  some  of  the  said  houses  and  shops  having  become 
ruinous,  were  pulled  down  ;  and,  by  the  donation  of  the 
governors  and  other  benefactors,  four  large  piles  of  build- 
ings have  been  progressively  erected,  and  arc  now  used 
for  the  Hospital ;  one  of  which  piles  or  wings  contains  a 
hall,  a  compting-house,  and  other  rooms,  which  are  used 
for  meetings  for  the  governors,  receiving  rents,  and  ex- 
amining and  admission  of  patients,  a  house  for  the  clerk, 
and  apartments  for  the  Steward ;  and  the  other  three 
pilesot  buildings  are  used  for  wards  for  the  patients  and  their 
nurses  onltf  y  ami  that  an  elaboralorj/  also  Las  been  erected | 
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for  the  service  of  the  Hospital  ordi/^  upon  ground  within        1769. 
the  liberty  and  precinct  thereof. 

Thrit  one  of  the  said  piles  or  buildings  of  the  Hospital         *^^ 
beini^  finished  about  the  year  175S,  the   Churchwardens  v. 

and  overseers  of  the  poor  of  the  parish  of  St,  Bartholomew  ST.  bar- 
the  Less^  assessed  and  rated  the  said  governors,  for  such  THOiiOMEW- 
ward >'  for  the  poor ^  thiJ  suryi  of  £20  for  arid  towards  the 
relief  of  the  poor  of  the  said  parish,  as  and  for  Itnds  on 
which  stood  tenements  and  houses  by  them  pulled  down 
and  demolished,  the  tenants  whereof  were  used  to  be 
charged  in  the  poor's  rate  at  8.^.  id.  weekly  ;  and  have 
continued  that  rate,  ever  since.  A.nd  that  the  said  parish- 
officers  have  assessed  and  rated  the  governors  to  the  said 
parish  poor's  rate,  £2 '^s,  per  annum y  for  and  in  respect 
of  such  elabnratori/y  where  houses  stood,  which  were 
u<ied  to  he  charged  to  the  poor's  rate,  by  quarterly  as- 
sessments. 

That  all  the  said  four  piles  of  buildings  being  finished 
in  1766,  the  governors  pulled  down  nineteen  old  houses 
and  shops  (part  of  the  said  ancient  buildings,)  \o  make 
an  area  to  the  Hospital,  for  the  benefit  of  the  patients  ; 
which  is  a  wide  space  of  ground,  of  about  QQ  yards  by 
60  ;  for  which,  the  parish-officers  have  assessed  and  rated 
the  said  governors  at  £41  bs.  per  annum  ;  which  is  £10 
6s,  3d.  per  quarter;  and  which  said  sum  of  £2  8.^. 
£20  and  £40  5*.  making  in  all,  £63  ISs.  are  over  and 
above  what  is  charged  upon  their  respective  officers 
residing  in  this  Hospital,  and  were  for  the  year  1767, 
and  now  continue  to  be  assessed  and  rated  on  the  said 
governors,  in  respect  of  the  premisses. 

And  it  further  appears  to  this  Court  in  evidence,  and    p  ojtV)  1 
IS  admitted  by  all  parties,  that  several  persona  who  have    L  ^^"^  J 
gained  settlements  in  the  houses  so  pulled  down,  have 
been  and  are  now  relieved  by  the  said  parish  of  St.  Bar* 
tJiolomew  the  Less. 

Wherefore  this  Court  doth  allow  the  said  appeal, 
and  doth  quash  the  said  rate,  so  far  as  respects  the  se- 
veral assessments  above  mentioned  ;  and  the  same  is  hereby 
quashed. 

By  the  Court — 

HODGES. 

This  order  being  removed  hither  by  Certiorari^ 

The  Question  was — ^^  Whether  the  governors  of  the 
*^  Hospital  are  or  are  not  rateable  to  the  poor^  in  respect 
^^  of  the  buildings  and  area  above  mentioned." 

Lord  Mansfield — The  poor  rate  must  be  charged  •  vide  ante, 
upon  the  occupiers^     In  the  case  of  St.  Liike^s  Hospitalf,  ▼ol.«.  p.i05S. 
and  in  the  case  of  Chelsea  Hospital,  the  officers  were  J5  ?""'•  ^^^^^ 
ptcablc,  as  occupiers.   The  corporation  are  ftot,  defacto^  Potu^!?'* 
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1769.       the  occupiers.     The    poor  are    occupiers  :    but   tbrj 

arc  not  rateable. 

KEx  The  general  rule  of  law  must  be  followeil.     That  rule 

V.  is  *^  that  you  mxihi  find  an  occupier  *^  to  be  rated."    The 

ST.  BAR-    poor  people  can  noi'hc  rated  9t  all.     The  servants  can  not 

moLOHBW.  be  rated  as  occupiers  t  uor  can  the  cor/^ora^ioM  be  charged^ 

as  ocriipiers, 
•  Vide  ante,  Xkc  conscqucnce  is.  that  the  rule  must  be  discharged. 

\063.  accord.  ^  r\  r  o 

Ordcb  of  Sessions  affirmed. 


Monday  5th  GUOSS  TCrs.   NasH. 

June  1769. 

i  Vide  ante,  "TW^OTE — A  Scire  facias  in  error  needs  not  lie  in  the 

irfSMiUar'  -^-^    office  four  days* before  the  retsru  of  it ;  as  a  Scire 

V.  Yerraway,  fadas  flrjo/ws^  bail  must  t. 

accord.  •'  ** 


Mayor  versus  Steward. 

Toesday  6th 

THE  declaration  sti^tcs  that  by  indenlare  dated  Ilth 

tenant  by  ^'^(v  ^'^^*»  ^'^^^'^  ^^^^^  *  *'^™*^'  indenture  of  the 

amignmentof    14th  June  J  760,  wbereliy  Jonathan  Clarke  demised  to 
a  lease  is  not    the  plaintiff  aod  defendant,  then  brewers  and  copartnen, 
rt^^T^nlel*^   *  malthouse  and  other  J  buildings  at  Knigklsbridge^  for 
itecomjfng  a       fifteen  years  and  three  quarters,  at  the  yettrir  rent  o££}S 
bankrupt.  ^     the  pUinlifi*  released  to  the  defendant  all  his  estate  and 
[j:2440  -J     interest  in  the  sarue  malthouse  and  premis<esy  ibr  the 
residue  of  the  Term.    And  the  defendant  covenanted 
with  the  plaintiiT,  by  this  latter  indenture,  that  be  the 
said  defendant  would  pay  the  yearly  rent  of  jgl8  and 
perform  the  covenants  on  the  lessee*s  part,  and  inoemni^ 
and  save  harmless  tlie  plaintiiT  on  account  tlieieof«    All 
which  he  had  ncglecten  and  refused  to  do.     The  breach 
was  assigned  in  non-payment  of  the  cent ;  in  not  repair- 
ing the  premisses  ;  and  in  not  indemnifying  the  plaintiiF; 
to  his  damage  jgSOO. 

The  defendant  pleaded  three  pleas.  1st.  That  be  \m^ 
came  a  bankrupt  after  the  making  of  the  indenture  dated 
11th  Julj/  1761  ;  and  that  the  causes  of  action  accmedto 
the  plaintiff  before  he  (the  defendant)  became  a  bank* 
fupt.    And  of  this,  issue  was  joined  (a). 


(a)  This  plea,  if  truly  stated  b^Burrows,  was  defec« 
tive  and  bad  :  and  a  like  plea  was  adiudged  b^d  oa  i|  |^ 
neral  demurrer,  S  fFHs.  1S9. 
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There  were  two  other  special  pleas  in  bar :  one  as  to        1769. 
the  non-payment  of  the  rent,  and  not  indemnifying  the 
pluntiff;  the  other,  as  to  the  not  repairing.     T h^y  were      MJiYoa 
both  to  the  same  effect.     They  stated  the  commission,  and  ^^ 

the  assignment  of  his  effects  ;  and  that  he  bad  duly  con-    &tbwarii. 
formed  to  the  several  Statutes  concerning  bankrupts,  an4 
had  duly  obtained  his  certificate. 

To  the  first  plea,  the  plaintiff  (as  is  before  mentioned) 
joined  issue :  to  the  second  ami  third,  he  demw^red^  gene- 
rally ;  and  there  were  joinders  in  demurrer. 

The  issue  was  tried  before  Mr.  Justice  Aslon^  in  Mi^ 
chaelmas  term  last ;  when  a  verdict  was  found  for  the 
plaintiff,  and  damages  £4t  \3s.  subject  tQ  the  opinion  of 
the  Court  upon  the  following, 

Case — That  the  plaintiff*  and  defendant  were  partners  rseeiHen. 
in  the  trade  of  a  brewer,  at   Knightsbridse ;  and  were  Black  430/ 
joint   lessees  of  the  malthouse  and  other  the  premisses  ^^'\ 
mentioned  in  the  declaration. 

The  d(*fendant  purchased  the  plaintiff'^s  share  of  the 
stock  in  trade,  in  consideration  of  Jt*5  and  took  an  as- 
signment of  the  said  lease,  dated  i\\h  Jufy  J76I,  and 
confaining  the  several  covenants  mentioned  in  the  de- 
claration. 

'J'he  phuntifi*  was  also  original  lessee,  with  former 
partners  in  the  said  trade,  of  a  brewhouse  together  with 
lb  public  houses,  as  appurtenant  Xo  their  trade. 

The  brewhouse  and   the  several  last  mentioned  leases 
Mere  also  assigned   to  the  defendant  by  the  alujve  nn'iX" 
tioned  deed,  and  und4'r  like  covenants;  and   he  became     r  9441   i 
possessed  ol'the  several  premisses  therein  mentioned.  •-  -* 

Afterwards,  on  Ji>  Nov.  I7()4,  a  commission  of  bank- 
ruptcy issued  against  the  defendant  :  and  NiUhaniel  JMa- 
SON  and  Ih/er  liond  Hcm  chosen  assignees  ;  and  a  regular 
assiirnineiit  was  maJe  to  (hem  of  all  the  estate  and  effects 
of  the  bunknipt. 

The  assigiiers  entered  on  the  said  brewhouse  and  Malt- 
house,  and  stripped  all  the  fixtures  and  utensils  therefrom; 
and  sold  and  rissigned  the  leases  of  all  the  public  houses, 
to  Messrs.  Chase  and  Car,  brewers,  in  consideration  of 
j£100  or  some  such   sum  of  money  ;    and,    having  so 
stri|)ped  the  premisses,  used  their  eiuleavours  to  dispose 
of  the  leases  of  the   malthouse  in  question  and  of  (he 
brewhouse,  both  by  public  auction  and  by  private  ron- 
trac* ;  bul  not  being  able  so  to  do,  they  abandoned   the 
premisses  at  Ladi/'daj/  17()5,  as  u n pi ofi table ;  and  sent 
the  leases  and  keys  to  the  plaintiff',  having  fir&t  paid  lue 
l[€nt  up  (o  that  time. 
The  plaintiffthereupon  refused  to  accept  the  possession, 
Vol.  IV.  2K 
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from  the  assip:nc<*s,  of  the  brewhousc  and  malt  house  alone; 
or  to  h:\vr  iv\y  thiiis^  to  do  with  those  premi;»ses  or  the 
leases  or  k<»y3  thereof;  but  offered  to  accept  a  re-assign- 
mcut  of  the  zcho'e  of  the  leashold  premisses  a.ssigned  bv 
hiiii  to  the  defendant,  r/?///r:  which  the  assignees  refused. 
And  the  lt*gal  estate,  as  well  as  possession,  is  now  vested 
in  them. 

The  plnntiff  fih»d  his  bill  in  the  Court  of  Chancery, 
atraiost  the  a.>sis:;iees  and  the  defendant  the  bankrupt, 
J4  March  I7"7  ;  and  therein  alledged  **  That  he  had 
^^  bet^n  danmifi<*d  in  respect  of  the  malthouse  mentioned 
S'  in  the  declaration  j£2S  ].«.  and  was  still  liable  to  the 
*'  rents  and  repairs  of  those  premisses  durincf  the* re- 
mainder oi  the  term  of  the  lease  :  he  therefore  prayed 
that  the  assignees  might  be  decreed  to  pay  him  the 
said  ^i&  Iv.  and  to  indemnify  him  out  of  the  bank« 
rnpt^s  effects,  H£r')iitst  the  future  growing  rents  ;  and 
might  retain  suthcient  in  their  hands  for  that  purpose, 
and  not  divide  the  same  until  the  plaintiff  should  have 
Lxren  released  and  discharged  fiom  the  covenants  iu  the 
said  lease." 

The  CHuse  came  on  to  be  heard  before  the  liord  Chain 
cellor,  the  )Olh  A/ay  1768:  and  a  decree  was  made  to 
the  following  effect  ,  m.  '^  That  the  plaintiff  should  be 
^*  at  lil)crty  to  come  in  as  a  creditor,  under  the  said  com- 
mission against  the  defendant,  for  the  sum  of  ^£28  1*. 
and  to  prove  any  other  sums  that  he  hath  been  damni- 
fied by  the  covenants  in  the  original  lease,  since  filing 
his  bill ;  and  to  receive  a  dividend  in  respect  thereoif, 
in  proportion  with  the  rest  of  the  creditors  seeking  re- 
liet  under  the  said  commission  ;  and  that  the  rest  of  the 
plaintiff's  bill  should  stand  dismissed." 

A  final  dividend  of  the  l)at)krupt's  estate  was  made  on 
28th  Jime  i7()8  :  at  which  time  the  plaintiff  was  damni- 
fied by  a  breach  of  the  covenant  in  tlse  original  lease  of 
the  malt  house,  to  the  whole  amount  of  the  sum  men- 
tioned in  the  declaration ;  ziz^   £,b\  for  three  years  rent 
commencing  at    lAuiy-daij    1765    (when    the    assignees 
abandoned  the  malthouse,)  and  ending  at  I^adj/'day  17()8 ; 
and  one  guinea  for  costs  of  an  action  brought  against  him ; 
making  together   £55  I5.     And  although  the   plaintiff 
might  have  cona»  in  as  a  creditor  under  the  commission, 
under  tliat  decree,  and   have  proved  the  whole  in  conse- 
quer.ce  thereof;  yet  he  only  came  in  as  a  creditor  for  the 
said  sum  of  £^28  1.9.     Part   thereof,  and   hath  received 
two  dividends  thereon^  amounting  to  the  sum  of  jgll  7x. 
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and  hatli  brought  his  action  to  recover  the  sum  of  £13        1769. 
14?.  bein£^  the  residue  of  the  said  £55  Is.  (a) 

The  defendant  obtained  his  certificate  on  7(h  January 
1765  :  which  was  duly  allowed,  and  confirmed  by  the 
Lord  Chancellot,  on  the  19th  /Viri/^ry  following.  The 
several  breaches  of  covenant  above  mentioned  happened 
sf/h sequent  to  the  act  of  bimckruptcy  and  the  defendant's 
obtaining  the  said  certificate. 

The  question  therefore  is — '^  Whether  the  plaintiCf 
^^  oui^ht  to  recover." 

This  reserved  case  came  before  the  Court  on  Tuesday 
last,  the 30th  of  iVay/  when  Mr.  Justice  l«/e.^  observed, 
that  (he  proper  question  of  debate  would  be  "  whether 
^'  the  bankrupt  being  devested  of  his  all,  and  disabled 
'^  from  paying  any  thing,  is  not  also  discharged  from 
^'  a/f  covenanlsj*^  But  this  question  can  never  come  to  a 
^'  determination  upon  this  issue.  The  demurrers  ought  to 
have  been  argued  fir^t  :  and  then  the  question  would 
have  properly  come  before  the  Court — '^  Whether  the 
"  bankrupt  is  not  discharged  from  the  express  covenant, 

when  he  is  rendered  absolutely  incapa!)le  of  perform- 
ing it,  by  having  surrendered  his  all  to  his  creditors 
under  the  commission,  in   conformity  to  the  Statute 
*'  concerning  bankrupts." 

The  court  agreed  tliat  nothing  could  be  done  upon  this 
issue^  to  determine  that  question. 

The  case  reserved  at  nisi  prius  was  therefore  ordered  to 
stand  over,  till  the  demurrers  should  be  argued. 

Mr.  A/ansfieid  now  argued  the  demurrers,  on  behalf  of 
the  plaintiff. 

The  material  pait  of  the  pleas  is  "  That  the  cause  of 
^'  accion  accrued  ^///e'r  the  bank ru;jtcy." 

The  covenant  on  which  the  question  upon  the  general 
plea  arises,  is  a  covenant  to  indemnify  the  plaintiff  against 
the  covenants  of  (he  original  lease. 

Tlie  plaintiti'can  not  i>e  barred  of  his  action  otlierwis<» 
than  by  5  6'.  2.  r.  SO.  ^7.  which  discharges  confor.ning  L3^^»lsi6,i 
bankrupts  from  all  debts  dtte  or  oninii;  at  the  time  oi  (heir 
becoming  bankrupts.  I>ut  (his  was  not  a  debt  due  or 
oicinii;  at  (he  time  of  his  becoming  a  bankrupt.  This  plea 
inchu'd  alledges  "  that  the  cause  of  action  accrued  Itfn'e 
''  the  b'inkru|;tcy."  Hut  the  evidence  proves  ''  th  n  it 
'^  did  not  arise  till  ofler  ;"  It  was  contingent  till  after  the. 
bankruptcy. 


(4 


[  2443  J 


r] 


(n)  It  must  be  presumed,  (hat  it  was  stated,  that  the 
ptaiiitiiT  paid  (bis  j£5j.  1«.  for  that  si-cms  to  be  a  fact 
necessary  to  support  the  action,  3  If  Us.  17, 
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1769.  Mr.  Justice  Yates — No  doubt,  the  Art  docs  not  rfw- 

chnrvre  the  bankrupt  from  coiitiii^f^nt  ilrbts.     But  as  it 
HATOR       (ieve^tb  bin)  of  bis   whole  csliUe,  aiid  rcinlers  him  abs(h 
V.  luielij  intafHibie  of  pirfirruiih^tht  ccrcfnant^  it  would  be  a 

KTEWARD     ban;ship  upon  Iiini,  if  he  should  remain  »t ill  liable  to  it, 
[4  Duni95.J    when  he  is  disabled  by  the  Act  of  Purliament  from  per- 
forming it* 

Mr.  Af(f»sfte/(i — Then,  putting  the  spcrJal  case  rescrv- 
e<l  at  nisi  piius  out  of  the  question,  and  takin^^  it  up 
upon  the  (wo  olfur  pleas — This  is  a  covenant  by  the 
bankrnpr,  to  indemnify  the  plaintiff*  againt  covenants 
cont:iir.ed  in  a  lease  :  which  lease  was  assigned  by  the 
plaiTitifl',  with  all  h  s  interest  in  it,  to  the  defendant, 
for  his  (thedi^fendant's)  sole  benefit ;  and  he  covenants  to 
indemnify  the  assijr/ior. 

This  cov'iiarit  to  indemnify  the  assignor  who  has 
parted  with  all  his  interest  to  him  ;  and  to  pay  the  rent, 
and  repair  tiie  prcmiss<\s  now  Iw^come  his  own  sole  pro- 
perly, is  !>nt  just  Mnd  reasonable  :  and  the  bankrupt  can* 
not  1k»  di>eharged  from  it ;  the  covenant  being  an  express 
obligation. 

And  thrre  is  no  more  hardship  in  subjecting  the  bank- 
rupt to  this  demand,  than  to  any  other  contingent  de- 
mand. 

xSeiiher  is  there  any  difference  between  the  bankrupt's 
undertakinr^  to  indemnify  against  his  nzu/?  not  paying  rent, 
and  his  undertaking  to  indemnify  against  another  person*^ 
not  paying  rent. 
^  2144  ]  It  is  seltle<l,  "  that  contingent  debts  are  not  discharged 
^'  by  a  certificate  under  a  bankruptcy."  ^  Strange \r^b* 
Titlhj  V.  Sparkes.  2  Stra,  1043  JJochlcy  v.  J^hrrj/. 
9Sja,  1160.  Crookshank  v.  Thompson — A  bond  "to. 
"  indemnify"  is  not  discharged,  where  the  breach  of  the 
condition  is  after  a  bankruptcy. 

Mr.  6'ro.sr,   con(ia^  for  the  defendant. 

In  this  action  of  covenant,  three  breaches  are  assigned 
viz.  for  non-payment  of  rent ;  for  not  keeping  in  Repair  ; 
and  for  not  indemnifying. 

'i'lie  defendant  admits  all  the  charges  ;  but  pleads  tbat 
he  became  a  bankrupt,  and  had  surrendered  up  all  his 
effects  under  the  couimission,  and  assigned  thena  to  his 
ciCfMtors :  and  therefore  it  is  impossible  for  him  to  per- 
form covenants. 

A  man  can  not  be  bound  by  a  covenant,  when  the  Act 
of  Lf-rr  has  taken  the  eqjolument  from  him,  and  vested  it 
in  another. 

The  defendant  is  under  these  circumstances  :  and  the 
^ocral  question  is  ''  whether  the  plaintiifcau  call  upon 
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*^  such  a  defendant,  for  the  performance  of  his  cove- 
"  nants." 

He  argued  from  tlie  intention  of  the  legislature  in  the 
?3anknipt  Acts  ;  and  the  decisions  of  courts  of  justice  in 
favour  of  bankrupts. 

The  Statute  of  ^4  S^  35  H.  8.  c.  4.  seems  indeed  to  have 
considered  bankrupts  as  criminals  :  but  modern  Statutes 
have  only  considered  them  as  unfortunate  traders  (  Vide 
5  G.  2.  r.  SO.^ 

The  bankrupt  is  not  no\V  the  real  tenant.  lie  is  so  de- 
vested, tliat  he  has  no  remedj/  against  the  actual  tenant  : 
and  therefore  he  ought  not  to  be  liable  himself.  »• 

The  landlord  is  under  no  hardship  :  for,  he  may  enter:, 
for  breach  of  the  covenant  to  pay  rent,  and  of  the  cove- 
nant to  repiiir. 

In  the  case  of  Jndrrzcsy.  Needham,  No?/  75.  A  lessee 
for  years  covenanted  ''to  yield  up  at  the  end  of  the  term." 
Blunt  eritclred  by  an  elder  title.  The  defendant  was 
h olden  to  be  discharged  of  his  covenant  For,  if  the 
land  is  gone,  the  obligation  is  discharged. 

Here,  the  land  is  gone  ;  and  tlie  bankrupt  is  deprived     f  2445  1 
by  act  of  Inw,  of  the  ability  to  perform  the  obligation. 

It  was  urged,  "  that  here  is  an  express  covenant." 

But  here  the  premisses  are  entirely  ffoue  out  of  the  de- 
fendant :  he  can  never  enjoy  them.  Therefore  he  ought 
not  to  be  bound,  even  by  an  express  covenant. 

On  the  first  |)lea — He  argucil  ''  that  the  cause  of  ac- 
*'  tion  accrued  before  the  bankruptcy.'*  And  this,  he 
said,  might  be  collected  from  5  G.  2.  c.  30.  and  the  cases 
determined  upon  it ;  and  it  was  the  idea  and  intention  of 
the  legislature  :  though,  he  acknowledged,  the  Tjoords 
were  against  him.  He  cited  2  Stra,  949.  Macarty  v. 
Barrow  \  arid  2  S/m.  1196.  Graham  v.  Benton.  He 
owned  that  the  anonymous  case  in  1  Atkj/ns^  p.  140.  was 
against  him  t  but  that,  he  said,  was  afterwards  over- 
ruled, on  6th  August  1757,  ex  parte  Tafbot,  before  Lord 
Northington.  He  also  mentioned  a  case  of  Francis  v. 
LMtterely  in  chancery,  last  Trtwi(y  Term,  before  Lord 
Camden,  in  Hagen\  bankruptcy.  And  he  said,  that  in 
all  these  cases,  the  words  of  5  G.  2.  c.  3<).  were  consi- 
dered with  great  liberality. 

Here,  what  was  due  at  the  time  of  the  bankruptcy, 
and  what  would  be  atterwanls  due,  might  have  been  li« 
quidated 

This  covenant  might  have  been  considered  as  a  security 
for  the  rent.  • 

Mr.  Mayor  actually  came  in  iinder  the  commission, 
as  a  creditor  for  this  very  demand.     Conseqaentiy,  it  i^as 
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1769.       not  a  contingent  debt.    The  Court  of  Chancer/  lia»  let 

him  in,  to  prove  it. 
MAYOR         The   whole  benefit   of  this  covenant  accrues   to    the 
V.  bankrupt's  creditors:  therefore  he  himself  ought  not  to 

STEWARD,    remain  liable. 

Besides,  Mr.  .l/^yor  having  come  in  and  claimed,  and 
received  a  dividend  under  the  decree,  he  ought  not  to 
have  a  remedy  against  the  defendant's  person.  It  is  an 
oppression;  and  is  so  treated  in  2  Peere  J^Wiams  395. 
he  has  already  made  his  election;  and  therefore  ought  not 
to  be  in  a  better  situation  than  the  rest  of  the  creditors, 
and  have  it  in  his  power  to  take  out  another  commission 
against  the  unfortunate  bankrupt. 

Mr.  Mamfieldj  in  reply — As  to  what  Mr.  Grose  has  last 
said — the  express  xcords  of  the  Act  of  Parliament  are 
[  2446  J  ((  that  the  bankrupt  shall  be  discharged  from  all  det)ts 
"  due  or  owing  at  the  time  of  his  becoming  bankrupt." 

The  contest  before  the  Lord  Chancellor  was  only  be* 
tween  (he  assignee  and  the  creditors ;  not  between  the  a^ 
signce  and  the  banlrupi. 

Upon  this  plea,  the  plaintiff  can  not  be  barred. 

As  to  the  hardship — it  is  just  the  same  as  in  other  con« 
tingent  debts. 

If  it  had  been  the  intention  of  the  bankrupt-laws,  that 
contingent  debts  should  be  di!>charged,  the  legislature 
would  Iiave  used  other  language  than  they  have  done. 
This  man  ha&  cxpresslj/  covenanted  to  do  these  things  : 
and  therefore  he  is  still  bo;ind. 

I  agree  "  that  the  act  of  law  shall  do  no  man  an  injury." 
But  that  does  not  apply  to  the  present  case.  No  more 
docs  the  case  cited  from  No^. 

The  present  plaintiff  can  by  no  means  get  rid  of  this 
lease.  Nothing  appears  upon  the  present  record,  whereby 
this  covenant  to  indemnify,  can  l)e  discharged. 

„  ^,  The  Court  were  clearlv  of  opinion,  that  as  this  was 

4J.J.  and  40.  "^^  ^  ^^^^  between  lessor  and  lessee,  (in  which  case  it 
r>  WiU.  Id,  17.  might  have  seemed  hard  to  leave  the  lessee  liable  to  the 
Vin.  Tit.  Cor.  covenants,  when  an  act  of  law  had  devested  him  of  the 
Cti.2.)  (.^  )}    emoluments,  and  vested  them   in  his  creditors;)  but  a 

distinct,  detached,  collateral,  independent  covenant  and 
contract  between  the  plaintiff  and  defendant;  and  the 
plaintiff  could  have  had  no  remedy  under  the  commission ; 
the  bankrupt  was  not  discharged  by  the  certificate.  It 
is  his  own  express  collateral  covenant ;  not  a  covenant 
that  runs  with  the  land.  A  third  person  ought  not  to  be 
prejudiced  by  the  bankrupt's  breach  of  it. 

The  plaintiff  could  not  have  been  admitted  under  the 
commission^  to  have  proved  this  as  a  debt ;  for  it  was  noi 
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a  debt  at  the  time  of  the  bankruptcy :  it  might,  perhaps,     II AYOil 
never  have  been  one. 

Judgment  ought  to  be  for  the  plaintiff.  8T&WAAD* 

Judgment  for  the  Plaintiff,  upon  the  Demhr- 
HERs  :  and  (on  the  special  case)  Plaintiff  to 
have  the  Postea  delivered  to  him  (a). 
Slaughter  Esq.  versus  Bradock. 


Slaughter  Esq,  versus  Bradock.  f  2447  J 

THE    Venue,  originally  laid  in    London,  had  been  Intransitoiy 
changed  to  the  county  of  the  city  of  Chester,  upon  ^^^y**^  ^^^ 
the  common  aflTidavit,  on   the   motion  o(  Mr.  Ash  hurst,  anywhere^ 
made  on  l)ehalf  of  the  defendant.  [isr  Mod.  Sf«»] 

Mr.  Wallace  obtained  a  rule  for  the  defendant  to  shew 
cause  why  Mr.  Ashhwsth  rul  *  should  not  be  discharged ; 
on  affidavit  ''  that  the  cause  of  action  arose  on  a  bj/^iaw 
*^  of  the  city  of  Chester  ;  and  that  it  couhl  not  be  fairly 
"  and  impartially  tried  \w  the  city  of  Chester,  because  the 
'^  jurors  were  inttrested.^^ 

Mr.  Ashhurst^  on  behalf  of  the  defendant,  now  shewed 
cause  against  this  rule.  He  did  not  pretend  that  the  city 
of  Chester  was  a  proper  place  to  try  the  cause  in :  but 
he  urged  the  grejit  inconvenience  of  bringing  up  the  de- 
fendant's witnesses  from  Chesteric^  London  ;  and  proposed 
that  the  Venue  should  be  laid  in  some  county  adjacent  to 
Chester,     But 

Lord  Mansfield,  observed,  that  that  could  not 
be  ;  because  the  cause  of  action  did  not  arise  there  [  Vide 
post,  p.  2450.      Waddington  v.  Thelzcell,  Esq.'] 

The  Court  held,  that  as  the  action  was  transitory^ 
the  plaintiff  had  a  general  right  to  lay  it  where  he  pleased; 
and  the  Venue  should  not  be  changed,  if  it  appeared 
that  the  county  in  which  the  cause  of  action  really  arose 
was  an  improper  county  to  try  it  in.     And  therefore, 

Mr.  Wallace^  Rule  was  made  absolute. 


{a)  In  Wadham,  r.  Marlow,  M.  25  G.  3.  B.  tt.  ad- 
judged that  the  bankrupt  is  not  liable  to  an  action  of  debt 
for  rent  due  after  the  assignment  not  having  occupied  the 
land  since.  20  Hills  M.  S.  256.  see  same  case  in  Cookef 
B.  L.  346. 
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Ampndfnent 
in  Kiectment 
may  l>e  made 
in  the  time  of 
tlic  demise  to 
prtveoC  a  bar. 


[»148] 


TN  EjECTMRifT — A  role  htid  been  made  upon  the  de- 
-■-  fendants,  to  show  cause  whj,  opoii  pajiiient  of  costs, 
the  declaration  deliveied  in  this  cause  should  not  be 
AMENDED,  by  striking  out  the  words  "  first  day  of  J\Iaj/ 
"  in  the  year  of  our  Lord  1759,"  and  inserting,  instead 
thereof,  *^  first  day  of  November  in  the  fifth  year  of  his 
"  said  maj(\sty's  reign  ;"  and  by  the  striking  out  the 
words  ^^  thirtieth  day  of  ^/?rf7,''  and  inserting,  instead 
thereof,  the  "  thirty-first  day  of  October ;"  and  also  by 
striking  out  the  "  first  day  of  Maj/  in  the  year  of  our 
'*  Lord  1750,"  and  inserting,  instead  thereof,  "  said 
*^  first  day  of  Xavembcr  in  the  said  fifth  year  of  his  said 
**  majesty's  reign  :"  upon  the  motion. 

Note — This  case  was  so  circumstanced,  that  the  plain- 
tiff woukl  have  been  barred  by  a  fine,  if  be  hacl  been 
put  to  bring  a  new  ejectment.  For,  the  declaration 
was  delivered  four  years  ago ;  when  thB  defendant 
pleaded ;  but  nothing  had  been  done  since  ;  the 
plaintiff  having  been  stayed  by  an  injunction  out  of 
Chancery,  which  had  been  but  lately  dissolved.  The 
ejectment  was  brought  upon  an  entry  made  to  avoid 
a  fine  :  and  the  plamti/T  was  now  out  of  time  to  make 
a  new  entry. 

On  Tuesday  the  6th. of  this  month',  Mr.  JfaUace 
fthcwed  cause  against  thus  amending  the  declaration  by 
altering  the  time  of  the  demise  ;  and  cited  Carthew  178. 
Bennett  v.  Gandy  ;  where  leave  was  prayed  to  amend  the 
declaration,  by  altering  the  time  of  the  demise  x  but  it 
was  refused  ;  because,  if  the  time  was  altered,  that  would 
make  it  a  nerc  demise. 

He  also  cited  P.  11.  G,  2.  B.R.  Caseworth  v.  Tho- 
mas; which,  he  said,  was  a  like  determination*. 

amongst  my 

own  Notes.  But  in  1  Vcntr.  361.  and  1  Show.  207.  Holt  Chief  Jnttice  held  it  m< 
amendable.  So  fs  S  Barnes  1.1.  Driver  r.  Scratton;  So  waa  Raffey,  ex  dimias.  Le- 
tUenUier  V.  Haobury.    M.  5.  O.  f.   B.  R. 

In  2  Barnes^  13  +.  Driver^  ex  dim.  Scruttony  v. 
Scrutton  et  al.  It  was  denied  to  amend  the  demise  in 
point  of  time ;  and  said  to  be  never  done  without  con- 
sent. And  in  f  Barnes  154.  Hoe  v.  Doe,  on  the  demise 
of  Stephenson — It  can't  be  amended  in  the  demise^  ev 
*^  other  matter  of  substance." 


*  I  don't  find 
thift  cHie 


t  In  the  4to 
Edition,  'tis 
p.  17. 


DOE 
V. 
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lU  cited,  likewise,  Carthew  401.      Pulesfony.  War-        ^'^^^' 
burton.    5  Mod.  332.  S.  C.  and  2  Strange  1211.     Good- 
title  V.  Mej/mott. 

On  ibe  other  side,  see  the  case  of  Aslin  v.  Parkin^  ante^    pilking 
rd.  2.  p,  6(i5.  where  all  the  judi^es   uuaiiimously  held         xoN. 
"  Tfiai  an  ejectment  was  to  be  considered  as  (he  fictitious 
"  form  of  an  action  invented   under  the  control  of  the 
"  Court  j  for  advancement  of  justice  ;  and  a  mode  to  try 
^'  the  right  in  question." 

And  it  was  said,  that  on  15th  Aus^ust  1768,  Mr.  Justice 
Yates ^  sitting  in  Bank  at  Lancaster ,  ordered  a  declara* 
tion  in  ejectment  to  be  anlended.  There  was  also  a  case 
very  liberal  in  favour  of  ejectments,  which  was  net  men- 
tioned at  all.  It  was  Small^  ex  dimiss,  Baker^  v.  Ca/e 
and  Skinner  J  in  fcWerTerm  1761,  1  G.3.  which  see  anie^ 
p.  1161. 

Mr,  Justice  Yates  and  Mr.  Justice  Aston  thought  f^J^j°™'^^®> 
that  the  plaintiff's  being  out  of  time  to  make  a  new  entry 
was  a  reason /or  amending;  and  cited  the  case  of  The 
executors  of  the  Duke  of  Marlborough  v.  JFidmorCy  in  [  2449  ] 
2  Stra.  890.  [and  also,  more  at  large,  and  rightly  taken, 
in  FitZ'Gibbon  193.)  where  the  declaration  was  amended 
by  laying  the  promise  as  made  tp  (he  executors,  instead 
of  the  testator ;  because  the  plaintiff's  action  would 
otherwise  have  been  lost,  by  the  Statute  of  limitation's 
having  run  upon  the  promise  made  to  the  testator. 

Lord  Mansfield — An  ejectment  is  a  mere  fictitious 
ftction.  The  demise  is  mere  matter  of  form  i  it  does  not 
exist.     It  is  not  like  a  real  title. 

The  Court's  final  determination  was,  how- 
ever ADJOUIINED. 

Lord  Mansfield  now  declared  it — 
It  appears  upon  the  affidavits,  that  this  was  an  entry 
to  avoid  a  fine  ;  and  the  demise  is  laid  before  the  plain- 
tiff had   made  the  entry,  instead  of   being  laid  after 
the  entry. 

We  are  all  clearly  of  opinion  that  he  ought  to  be  atli^ 
berty  to  amend  upon  payment  of  costs. 

Mr.  Justice  Yates — It  is  a  clear  mistake  of  the  •videante 
plaintiff's  *  attorney.  ii6f.   Smafa 

ex  Dim  m. 

Rule  made  absolute.        Baker,  v.  Cole 

and  Skinner. 
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Jonmeyracn 
not  liable  to 
penalties  fbr 
exercisiuK  a 
trade  withoat 
having  neired 
an  an  appren- 
tice. 


[    «4W] 


[Bnllei  195.] 


Beach,  qui  tarn,  versus  Tornbr. 

AN  Action  having  been  brought  for  exercisufg  the 
•^^  trade  of  a  currier,  xmihout  havinj?  served  an  appren* 
ticeshipj  it  appeared  upon  the  trial,  that  the  defendant 
was  only  a  Journeyman.^  Whereupon  Lord  Mansfield 
nonsuited  the  ptaintiflT.     And. 

This  was  mcrelj  a  question  upon  &  Eliz*  d,  §31. 
^*  W  hrther  the  Statute  exiends  to  Joutneymen^  ox  on\y 
"  to  Mastm.'' 

On  the  last  day  of  last  term,  Mr.  Solicitor-General 
(Dumiing)  counsel  for  the  plaintiff,  obtained  a  rule  for 
the  defendant  to  shew  cause  why  the  judgmpQt  of  nonsuit 
should  not  he  set  aside,  and  a  new  trial  had. 

Mr.  IVnllare^  on  bt^h.ilfot'  the  defendant,  now  shewed 
cause.  Ho  insisted  ''  that  a  journeyman  is  not  within 
*'  tliis  Statute;"  and  cited  Ilohbs^  quiiam^  v.  Youngy 
2  Sal':.  610.  Carthr-j:  16^2.  S.  C.  [It  is  also  m3Mod.3l3. 
Comberh.  179.  and  1  Shnic.  241,  ^(^.) 

Mr.  Solicitor-General  and  Mr.  TValker,  in  support  of 
the  rule,  argued  that  the  Act  extends  to  the  Journeymaa, 
as  well  as  to  the  master ;  and  that  both  of  them  are 
within  the  true  meaning  and  spirit  of  the  clause,  and 
even  within  the  expression  of  it  too.  For,  the  words  arc 
in  the  disjunctive — ''  It  shall  not  be  lawful  to  set  up, 
*'  occupy,  use,  or  exercise.^^  Now  the  servant  uses  and 
fXerdses  the  trade  or  occupation  as  much  as  the  master  ; 
though  perhaps  he  can't  so  well  be  said  io  set  it  up  :  and 
therefore  the  legislature  adopt  the  words  "  use  or  exer^ 
•^  cise''^  the  craft  mistcry  or  occupation.  They  cited 
Raymond  v.  Chase;  (which  may  be  seen  antc^  vol.  !• 

Lord  Mansfield — I  continue  of  the  same  opinion 
that  I  was  of  at  Guildhall.  There  is  a  great  difference 
between  setting  up  a  trade  ;  and  working  in  it,  A  man 
may  work  in  it^  by  doing  a  very  trifling  part. 

This  Act  of  Parliament  meant  io  prevent  persons  from 
setting  up  the  trade,  being  unqualified  for  it ;  or  employ" 
ing  unqualified  persons :  but  it  did  not  mean  to  give  d 
penalty  against  both.  A  journeyman  does  not  exercise 
the  trade  (a). 


(a)  The  journeyman  is  not  the  tradesman,  and  therefore 
he  who  employs  him  must  be  so,  per  Holt,  CA«  Jusm 

Show.  368. 
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I  am  satisHed  that  tlie  spirit  of  the  Act  means  to  pre- 
vent the  master  only^  from  setting  up  the  trade,  himself 
being  unqualified ;  or  employing  unqualified  persons  ; 
but  that  it  was  not  intended  against  the  journeyman 

himself. 

Mr.  Justice  Yates  and  Mr.  Justice  Aston  concurred. 

Per  Cur\  unanimously — 

Rule  discharged. 


1769. 

BEACH 

V. 

TURNEIt. 


Waddtngton  versus  Thellwell  Esq.  Monday  Ifth 

June  1769. 

UPON  the  first  day  of  this  term,  Mr.  Kenyon  moved  ^ 
io  change  the  Venue  from  Middlesex  to  Denbigh-  chair^So 
shire.  Wales. 

But  Mr.  Cowper  the  clerk  of  the  rules,  objected  to  the 
regularity  of  a  motion  *^  to  change  the  Venue  into  a 
"   ^fe/c/i  county."  < 

The  Court,  having  the  same  scruple,  desired  Mr.     [Ante $447.] 
Kenyon  to  look  into  the  cases  ;  particularly  two  in  Sir 
John  Strangers  2d  Volume,  Moore  v.  Femyhouth^  p. 
1258,  and  Tindale  v.  Gwynne,  p.  1270;  and  a  later  case     [  2451  ] 
in  this  Court,  of  Richards  et  Ux-  v.  TrahernCy  Pasch. 
1755,  28  G.  2. 

Mr.  Kenyon  answered,  that  though  the  Venue  should 
be  changeci  into  a  Welch  county,  yet  the  process  would  be 
directed  into  the  next  English  county  :  so  that  it  would 
be  tantamount  to  cbanguig  it  tnto  the  next  English 
County.  "^ 

It  was  adjourned,  in  order  that  Mr.  Kenyon  might 
look  into  the  cases,  and  move  it  again. 

On  the  Day  following,  (which  was  Saturday  27th  ef 
May,)  Lord  Mansfield  told  Mr.  Kenyon,  that  the 
cases  of  motions  to  change  the  Venue  into  Wales,  had 
been  looked  into;  and  that  the  point  remained  unde* 
termined- 

Mr.  Justice  Aston  observed  that  it  could  not  be  re- 
moved into  the  next  English  county  ;  because  the  cause 
of  action  did  not  arise  there.  Mr.  Justice  Denisorij 
when  at  the  bar,  had  in  several  cases  agreed  to  give 
material  evidence  in  the  Welch  county.  He  said,  he  did 
not  see  why  it  might  not  be  changed  into  Wales  :  and  in 
the  case  of  Richatds  et  Ux.  v.  Jraherne^  he  mentioned 
the  case  of  Sir  Thomas  Stradling  v.  Morgan,  in  Plowden 
200.  where  the  Venue  was  laid  at  Cardlffe  in  Glamorgan* 
shire/  and  the  Venire  facias  was  awarded  to  the  sheriff 
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1769.       of  Harfordshire^  the  next  adjoinifitf  county;  to  «im- 

mon  a  jury  from  the  neighbourhood  of  IdComynsier  in  Herc'^ 

WADDINO-    fords'hi  e.   which  is  the  Visne  next  adjoining  to  the  town 

TON    V.       of  Cardiffe.     The  reason  whj  it  can  not  be  changed  into 

THBLLWELL.  thc  noxt  English  coiinty  is  (as  it  was  there  said)  ''  that 
^^  the  cause  of  action  did  notarise  ia  the  county  to  \ihich 
**  it  is  prayed  to  be  changed." 

Though  tl  e  case  of  Richards  v.  Traherne  was  not  de- 
•  It  was  arpr..  termiiied  *,  yet  the  arguments  ihere  used  were  very  strong 
cd  on  Monday  for  chancfing:  the  Venue  into  a  fVelch  County. 

It^thMay  ^     ^  ^ 

1755,  by  Mr.  Price  (for  rhan^in^r  the  Vcnoe  from  Middlesex  to  Glamor^ifanshirc.)  and 
Mr.  Hume  Campbell  and  Mr.  A.^ton  (against  chnnging  it.)  It  was  agreed,  that  cases 
were  both  wars.  The  rnle  was  enlar^d.  Bnt  it  never  came  on  again.  X  bebcve,  the 
cause  ^^  Afterwards  tried  at  Hen^ford. 

It  is  a  great  hicotivcnience,  not  to  be  at  liberty  to' 
change  it  into  a  Welch  county  ;  but  to  be  obliged  to 
bring  witnesses  to  a  great  distance. 

+  Though  Sir  John  Strange  made  his  rule  absolute,  for 
Ir i'jri^.l'ih!!  clianffing  the  Venue  from  Ijondon  to  Carmarthen,  on  af- 

or  a  ca.se  111  this  ^,     v     ^  .         .      ,  ^  rw^'   j  i         ^       }  .. 

Court,  in  Tnn.  iidavit  of  service,  in  the  case  ot  I  indole  v.  Ir w t/rirte  ;  yet 

1748,  tiik  22  the  Court  would*  not  have  made  such  arule  absolute,  if  they 
GriffiSw^**^*  had  thought  it  a  wrong  one.  And  $  six  or  seven  cases 
where  Uiesame  wcre  cited  by  Mr.  Price^  to  prove  "  that  was  the  cod- 
point  was        <<  stant  practice  in  the  Court  of  Excheqaef ." 

twice  dis- 
cussed, both  at  the  bar  and  on  the  bench  ;  but  it  was  lefV,  at  last  undetenniiied.    Sir  John 
Strange  there  attested,  that  the  Court  were  apprized  of  Uie  rule  lie  made  absohite  in 
Tindide  r.  Gwynne. 

t  NrtlJle  c.  Tiudall,  M.  «4  G.  2.  Whitmore  r.  Gardiner,  P-  4.  G.  2.  Clark  r.  Phifip«^ 
M.  8  G.  «.  Perry  t.  Pease,  Tr.  13  G.  2.  Stent  r.  Owfed,  M.  22  G.  ?.  Stent  ♦.  A&gel, 
M.  22.  O.  2. 

[•24S8  J  A  Rule  was  therefore  granted,  to  shew  Cause  whjr 

this  Venue  should  not  be  changed  from  Middlesex 
to  Denbighshire. 

Lord  Mansfield  said  he  did  not  at  Jirst  see  why 
the  Court  should  refuse  to  change  it  into  the  next  English 
county ;  as  the  same  reasons  seemed  to  hold  for  doing* 
that,  as  for  changing  it  from  one  English  county  into 
another  English  county.  But  Mr.  Justice  Denison  had 
satisfied  him  that  there  was  a  good  reason  for  refusing  it : 
which  is,  that  the  form  of  the  affidavit  is  so  religiously 
settled^  that  it  can  not  be  departed  from  ;  and  in  tiie  case 
of  changing  it  (o  the  next  English  County,  they  can  not 
swear  in  that  form  which  is  essentiallj/  requisite  on  such 
motions ;  namely,  ^^  that  the  cause  of  action  arose  uc 
**  the  county  into  which  it  is  prayed  to  change  the  Venue  ; 
**  and  not  elsewhere^  out  of  the  said  county,"  (where  it 
TTas  originally  laid.) 
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On  Thursday/  the  Ist  of  this  present  month  of  June,  1769. 
Mr.  Kent/on  moved  to  make  the  rule  absolute,  upon  an 

affidavit  of  service.  wadding- 

And  there  beinsr  no  defence —  '^^^   ^' 

TBSLLWSLL 

The  UuLE  was  made  absolute. 


J(Iex  versus  Dr.  Pettiward  et  al.  Justices  of  Peace  for 

Surrj/. 

I^N  Tuesdaj/  Slst  of  Jm?uarj/  last,  Sir  Fletcher  Norton  £)o„|,t  rtised 
^-^  and  Mr.  Coo:  shewed  cause  against  a  mandamus,  to  what  persons 
be   directed  to  the  said  justices  of  peace,  commanding  ought  to  attend 
them  to  appoint  Surveyors  of  the  Highway  for  the  parish  surveyors  of 
of  Bnttersca^  out  of  a  list  returned  to  them  on  the  part  the  Highways, 
of   the   parish ;    all   of  whom   they  had    rejected    and 
had  appointed  another  person   not   named  in   the  said 
list. 

The  cause  tliey  shewed  was,  that  the  list  returned  to  [yidc  13  G.  3. 
the  justices  was  not  a  regular  list^  agreeable  to  the  direc-  c:  78.  $  1. 
t ions  of  the  late  Act  of  I^rliament  of  7  G.  3.  c,  4^2.  sect.  1 . 
Nor  was  the  assembly  holden  on  the  22d  of  Sepianber 
1768,  who  made  this  list,  and  returned  it  to  the  justices, 
regular/j/  holden  ;  several  of  the  necessary  parish  officers 
not  beincr  present.  r  2453  1 

1st,  Inhere  was  no  church^otivden  present,  no  tithing^ 
man^  no  headboroughy  no  const ah^e :  Whereas  the  AcC 
directs,  ''  that  upon  22d  September  in  every  year, 
''  (unless  that  day  shall  be  Sunday^  and  then  on  the  dajr 
"  following,)  the  cotistnbles^  headboroughs^  tithingmcn\ 
^'  churchwardens  J  surveyor  or  surveyors  of  the  highways, 
**  and  householders,  bein^  assessed  to  any  parochial  or 
'*  public  rate,  shall  assemble  together  at  the  church,  8fc. ; 
''  and  the  major  part  of  them  so  assembled,  shc^U  make  a 
<Mist,  <St." 

2(IIy.  It  had  marks  of  fraud  upon  it :  for,  it  was  i/i- 
iitled  as  if  all  these  persons  had  been  present. 

3dly.  It  was  m^de  at  a  riotous  assembly  of  the  lower 
sort  of  people  ;  and  consisted  of  improper  persons. 

They  offered  affidavit^  in  proof  of  their  allegations. 
But 

Lord  Mansfield  and  Mr.  Justice  Yates  said — We 
can't  determine  this,  upon  motion:  the  other  side  have  no 
opportunity  of  controvertiog  these  affidavits.  It  is  upon 
a  new  Act  of  Parliament.  The  jiustioes  mmi,  laalus  a 
return. 
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[  2454  ] 


The  Rule  was  made  absolute,  for  a  Mandamus. 

To  this  mandamus  the  justices  returned  the  first  ob? 
jcction  abovcmentioned.  Upon  which,  a  motion  was 
made  for  an  information  agamst  them  for  a  false  return  ; 
and  a  rule  ^^  to  shew  cause"  w^s  granted  upon  that 
motion. 

On  shewing  cause,  now,  against  such  information, 

The  question  intended  to  be  brought  before  the  Court 
was — "  whether  it  was  esseniinlh/  requisite^  that  same 
^^  person  or  persons  of  each  body  |)arficularly  specified 
^'  in  the  Act  of  Parliament,  (constables,  hcadboroughs, 
^''tithingmen,  churchwardens,  surveyors,  au(t  liouse^^ 
'^  holders,)  should  I)e  present  at  the  parish  meeting  ap- 
f^  pointed  for  naming  (>ersons  to  be  returned  to  the  jus- 
**  tices  ;"  or,  in  other  words,  "  whether  the  constables, 
^^  headboroughs,  tithingnien,  churchwardens,  surveyors, 
"  and  householders,  were  made  constituent  parts  of 
^^  such  assembly,  so  that  some  of  each  body  must  neces- 
^^  sarily  be  present,  as  being  of  the  quorum.^* 

The  Court  had  great  difficulty,  how  to  come  at 
this  question  in  the  situcition  of  the  present  case. 

They  thought  proper  to  disrharge  the  present  rule. 

But  they  seemed  to  incline  very  strongly,  that  the  le-^ 
gislature  only  meant  it  to  be  a  full  parochial  meeting, 
uithout  intending  that  each  of  these  bodies  should  be 
such  essential  constituent  parts  of  it,  that  their  acts  would 
be  annulled  and  made  void  by  the  absence  of  the  church- 
wardens, or  of  the  constables,  or  headboroughs,  or  tith- 
ingmen,  or  other  respective  denomination. 

Mr.  Justice  Aston  observed,  that  a  constable  might 
perhaps  die  just  before  the  meeting  ;  or  might  absent 
himself  0/1  purpose  to  frustrate  the  effects  of  the  meeting; 
and  it  was  not  probable  that  the  legislature  meant  that 
such  absence  should  render  the  acts  of  the  meeting  nuU 
and  void. 


ToesdaylSth  TasWELL  versUS  SxONE. 

June  1769. 

npHIS  was  an  action  of  debt  on  a  former  judgment : 
ceedioeMnui  ^"^  judgment  was  signed  in  the  present  action,  for 

action  of  debt,  Want  of  a  plea. 

ona  judgnunt  Mr.  Wallace^  on  behalf  of  the  plaintiff,  shewed  cause 
^rif Soror.  *'&*'^i"st  a  rule  which  had  been  obtained  by  Mr.  Mans*. 
^  '    Jield^  for  the  plaintiff  to  shew  cause  why  the  judgment 

'signed  in  this  present  action  should  not  be  set  askle  \ 


trinity  Term  9  Geo.  3.  B.  R.  ^55 

and  further  proceediriic  in  this  latter  action  stayed,  until 

the   determination  of  the  writ  of  error  now  depending     TilswELL 

upon  the  /Q/7«e/' judgment  upon  which  this  latter  actiou  y^ 

i^  brought.  stone.. 

There  was  an  affidavit  on  the  part  of  the  defendant, 
f^  Th-il  the  plaintiff  did,  in  Trihili/  Vacation  last,  bring 
*'  his  action  against  the  defendant;  and  obtained  judg- 
*'  raent  agiinst  him.  That  the  defendant  thereupon 
*'  brought  a  writ  of  error,  and  hath  transcribed,  S^r. :  and 
*'  it  still  remains  undtter  iiimd*  That  two  or  three  days 
"  before  this  present  Trimly  Term,  the  defendant  was 
*'  served  with  a  copy  of  a  bdl  of  Middlesex^  in  a  plea 
*'  o^  debt  on  the  said  judgment  obtained  against  him  a? 
*'  aforesaid  :  and  on  the  tirst  day  of  this  present  Trinity 
*^  Term,  the  plaintiff  caused  to  be  filed  a  declaration  cfe 
f*  btne  esse,  in  the  latter  action,  against  the  defendant, 
"  and  hath  signed  judgment  against  him  for  want  of  a 
'^  plea  ;  although  the  said  proceedings  in  error  l^ave 
*'  been  regular,  ai|d  are  not  yet  determined." 

Mr.  Wallace  urged,  that   there  was  no  pretence  for 
setting  aside  (his  latter  judgment:    and  the  defendant 
ca  ne  too  late,  even  to  s^ai/  procfedins!s  upoiv  it  ;  because 
execution  was  gone  out  upon  it,  and  the^herilF  is  actually  - 
in  possession  upon  this  execution. 

The  Court  were  clear,  that  there  was  no  reason  to  [  S455  J 
set  aside  this  latter  judgment :  but,  on  the  other  hand,  it 
was  highly  proper  to  staf/  proceedings  upon  it ;  as  it 
would  be  unreasonable  that  the  plaintiff  should  proceed 
in  executing  a  judgment  which  would  of  course  fall  to 
the  ground,  in  case  the  original  judgment,  upon  which 
it  was  founded,  should  be  reversed. 

Mr.  Wallace  then  prayed,  that  the  defendant  might  be 
restrained  from  bringing  a  bill  in  equity. 

The   Court  thought  this  reasonable:  and  My. 
Mansfield  cousented  to  it. 


Bertie  versus  Pickering  et  Ux.' 

nnHIS  was  an  action  of  trespass.     One  of  the  counts  In  tretput for 

-■     was  "  for  taking  goodsy''  generally ;  without  sped-  {J^j^^J^ 

ft/in g    the    particulars.      A    general   verdict  had  been  ,nast  r.penfy* 

found  for  the  plaintiff ;  and  one  penny  damages.  -     foe  paructiU^ 

On  Saturday  the  15th  of  April  last,  Mr.  Lucas  moved 
in  arrest  of  judgment,  upon  the  authority  of  JVyat  r. 
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1769.        Effingtoriy  in   1  Strange  637  :*  and  had  a  rule  to  she^ 

cause. 
BERTiB  Mr.  Serjeant  Burland  and  Mr.  Barnes  now  shewed 

V.  cause. 

PICKERING-       There   is  a  distinct iou  belween  trover  and  trespass. 
•  vM     ¥^      ^  Strange  1094.  Small eu  v.   Kvrfoot  ei  Ux* :  and  more 
Raym^  1450*.     <*""y >  '"  Andrews,  242  \o  247.  S.  C     ' 
s.  c.    [See  And  here  the  particulars  are  specified  in  other  counts 

alMi  Bnlicr })4.   Jn  the  declaration.     After  a  verdict^  if  the  value  be  not 
2  osan.  264).j    ^^^  ^^^.^i^  in  the  dcc\aration,  it  is  nevertheless  croiod.     It 
would  be  good  in  an  action  for  goods  sold  and  delivered. 
The  same  reason  would  hold  there,  as  in  trespass. 

They  are  too  late  with  their  motion  in  arrest  of  judg- 
ment. They  mi^^ht  have  taken  advantage  of  it  on  their 
demurrer:  but  that  they  have  withdrawn.  1  Strange 
425.  Edwards  v.  Blunt.  However,  the  declaration  is 
certain  enough.     1  Inst.  303.         *  ' 

Tliere  is  a  difference,  where  a  specific  thing  is  to  bp  re- 
covered ;  and  where  damages  only  are  to  be  recovered, 
and  not  the  thing  itself.  For  which  distinction,  they 
cited  I  Lev.  303.  Jenny  v.  Norris,  They  also  cited 
Cro.  Jac.  664.  Bancroft  v.  Coo. ;  and  (7ro,  Jac.  435. 
Johns  V.  JfHhon. 

f  Qi^f  1  Lord  MANSFiELn-^I  am  thoroughly  satisfied  with 

L  ***'"  J     the  reason  why  in  an  action  of  trespass  for  goods  taken 
aw<ny,  the  particulars  ought  to  be  specified^  for,  how 
can  the  defendant  justify,  unless  the  goods  are  specified  ? 
»  The  Reason  ^^°  '*^  justify  taking  divers  goods  ? 

frivcn  in  2d  The  true  ♦  reason  is,  '*  that  the  defendant  cannot  jus- 

Lord  Raym.      <«  tifv,  unlcss  the  particulars  are  specified.*' 
Uio.  is  **  tha  "^ 

the  recovery  conld  not  be  pleaded  in  bar  of  anttther  action  brought  for  the  taise  foo4l 
In  Stra.  637,  no  reason  at  all  is  given. 

Mr.  Justice  Yates  concurred  in  this  as  the  true 
*  reason. — This  is  a  general  verdict :  and  therefore  if 
one  count  is  bad,  the  judgment  must  be  arrested. 

Per  Cun.' 

Judgment  AaaESTED. 


Rex  versus  Inhabitants  of  Clace  in  the  County  of  Gla-. 

MORGAN  : 

Or,  Rex  versus  Lewis  and  seven  others. 

f^HiomtiKet  f\S  Mo)  day  the  5th  of  this  month,  Mr.  Ashursty  on 
to  a  Welch  \  /  behalf  of  the  defendants,  moved  for  a  PROCEjpBNDa 
moV^irrudicV''"  <«  a  certiorari  to  the  Quarter  Sessions  of  the  Peace  for 
^lenuiatoBR  the  county  of  Glamorgan  in  fVales^  V  to  remove  an  iii-^ 
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«cHctment  from  thence  into  this  CourtV  for  "Ihaf  art  1769. 
indictment  ought  not  to  be  removed  up  hither,  in  the 

first   instance  Ttliere  being  a  Court  of  Grand  Sessions  REX 

there.     They  cannot  come  hither  per  Sallum.     The  in-  ▼ 

dictment    was  for  not  repairing   a  highway,   which  it  clace 

charged   the  defendants   to  be  bound,   ratione  tenurcsy  ^» 

to  do.  LEwr^ 

lie  cited  Rex  v.  Gx^ynne  *  et  aP  ;  Hit.  32  G.  2.  in  ♦vide  ante 

this  Court.  vol.  2.  p.  749. 

Rule  to  shew  Cause.  ^^  F«*>-  ^^^^ 

Mr.  Poole^  on  behalf  of  the  prosecutor,  now  shewed  l^r^J^E^i 
cause  against  the  isstiing  of  a  procedendo.  soi  305.] 

He  cited  llazck  P.  C.  lih.  2:  /?.  287.  ^  25,  27,  28.  to 
shew,  that  the  prosecutor  has  a  right  (though  perhaps 
tJie  defendant  may  no!,)  to  a  certiorari  to  remove  any 
indictment  taken  in  n'ales\,  for  a  crime  not  capital;  cither 
at  the  Cirand  Sessions,  or  at  a  Sessions  ot  the  Peace. 

The  case  of  Caniiffe  bridge,  in  1  Lord  Rat/m.  580.     r  245^  ] 
and    I   Sulk.    146.  is  an  express  determination  in  point 
''  thr.t  a  certiorari  does  lie  to  the  tlustices  of  Peace  in 
*'  /r^z/rv,  passing  over  the  Grand  Sessions  per  Saltum ; 
*^  and  that  it  is  the  constant  practice  to  grant  them." 

This  certiorari  is  filed;  and  the  defendants  have  not 
appeared:  therefore  they  cannot  apply  for  a  procedendo. 
It  is  a  certiorari  at  (he  instance  of  the  p^'osecutor.  The 
dcfenJants  cannot  apply  to  send  it  back,  without  assign- 
ing a  s[  ecial  reason.  Here,  no  special  ground  is  as- 
signed :  and  there  arc  only  three  defendants,  out  of  seven, 
who  ai)ply  for  it. 

Mr.  Dunning  and  Mr.  Ashurst^  contra^  for  the  defen- 
dants, argued  tliat  the  Court's  granting  a  procedendo, 
in  such  a  case  as  tliis,  is  discretionary.  It  is  not  of 
course^  for  the  prosecutor  to  remove  indictments  out  of 
fV'ales^  though  not  capital.  The  Court  will  refuse 
it  to  him,  when  equal  justice  can  be  done  below. 

2  Hazck.  P.  r.  287.  "  That  the  Court  is  bound  to 
*'  award  it  at  the  instance  of  the  A7//^,"  only  relates  to 
the  crowny  when  the  King  applies  by  his  Attorney -Gene- 
ral, The  oflicer  of  the  crown,  prosecuting  for  the  crown 
has  indeed  such  a  privilege  :  but  not  a  common  prosecu- 
tor of  an  indictment. 

Jn  a  nofe  at  the  end  of  Draiton  and  Cotterill  v.  Smithy 
2  Buhtr,  1J8.  It  was  said  by  Coke  Chief  Justice,  and 
agreed  by  the  whole  Court,  that  the  Court  have  power 
to  remove  records  from  Durham  :  but  they  will  not  do 
it ;  "  because  they  have  law  and  pleadings  /A^re,  as  this 
"  Court  has  here.^^  The  same  reason  holds  here.  The  [Doiit.rt3,B4 
Grand  Sessions  in  JVales  have  the  same  power  in  Walts^ 
V^oL.  IV^.  2L 
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liitlier  as  of  roursv.  and  lliere  is  nothings  particular  in 
tlie  cose.  *Tis  a  simple  indictment  lor  note  repairing  a 
highway  ;  and  the  certiorari  to.  remove  it  hither  woiihl 
not  have  been  granted,  if  the  Court  had  been  apprized 
aV^I-^'ami*  what  it  was;  This  femova!  up  to  this  (oil  rt  is  oppres- 
54&*>5  H.8.  ^*^'^  '""J  vexatious  :  for,  it  mii^ht  jnst  as  well  be  tried  in 
c;2fi.  Wa^ts*  cither  at  the  Quarter  Sessions,  or  at  the  Grand 

Sessions,  as  liere. 

As  to  the  return  to  the  certiorari  heingjifed ;  and  <Mir 
not  having  appeared  to  the  indictment — We  could  nof 
hinder  their  ^//w«f.  They  could  do  that,  without  our 
having  an  opportunity  to  object  to  itt  it  is  of  course. 

r  94fift  "*     '^'^^'  ^'^^  reason  we  did  not  appear  to  the  indictment,  was 
L  J     the  apprehension  of  our  being  thereby  prccludi^d  from 

making  this  motion. 

They  desired  to  have  it  understood,  that  their  motion 

iVas  not  grounded  on  the  want  of  power  in  this  Court 

"  to  grant  such  a  certiorari,'*  but  upon  the  ground  of 

discretioTii 

Lord  iVTans FIELD — This  is  a  certiorari  to  the  Quar* 
ter  Sessions  of  a  Welch  county,  to  remove  an  indictment 
against  eight  or  nine  persons  for  not  repairing  a  high- 
way ;  which  it  charges  them  with  being  bound  to  repair 
rat  tone  lemira^. 

I  believe  there  is  a  distinction,  (and  it  has  ]>ecn  at- 

£t  EftstS04.ii.]  tended  to  lately,)  between  an  indictment  only   in  the 

name  of  the  crown^  (as  all  indictments  must  be  ;)  and  ari 
indictment  actually  prosecuted  by  the.  officer  of  the 
crown.  In  the  to/er  case,  the  King  fias  undoubtedly  a 
right  to  prosecute  in  what  court  he  prcajses.     I  remem- 

♦  Tk-^-^-^r  ter  a*  cise  from  Bristol  A  where  the  Attorney -General,^ 

t  Toe  name  of  ,    _    -.^    ^    ,  '  ,  ^  ^  •  •  ^  ' 

of  it  was  TUe  on  behalf  Of  the  crown,  moved  tor  a  certiorari  to  remove 

K\n»  9^;a\nMt  some  orders   of    two  justices    made    for   the   relief  of 

TiiTdafu™  glassmakers  ffoin  an   over-charge  upon  them    by    the 

Others;  and  ofhccrs  of  Excise:  and  it  was   Jfoldcn  "  that  the  King 

it  was  in  Ea-  <*  had  a  right  in  ^tf?;y  case  where  the  crown  is  concerne<l, 

17m'^Vg  «  "  *'^  demand  a  certiorari ;  and  that  the  court  are  bound 

His  Lroitlsiiip  **  to  grant  it,  unk'ss  fhe  King's  right  to  it  is  restrained' 

was  then  him-  *<  by  some  Act  of  Parliament." 

self  Attorncy- 

Geueral,  and  ma^e  the  motioo.        [Sec  po5t  2459.] 

t  The  name  of  In  the  Case  of  Richmoml  Pdrk^X-l  prayed  a  certiorari', 
ihe  Kin^**     £W  Attorney-General^  in  the  name  of  the  crown:  aiid,- 

agtuwii  Deborah  lIiirccsA  :  it  was  io  the  very  same  Easter  Term  27th  G.  2.  He  declared 
that  be  made  Uie  motion  bv  special  order  from  the  King,  (who  was  desirous  tlat  tht 
right  fhoold  be  solemuly  tried.)       [S.C.  Saycrl^S.] 
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tlvoiif^h  I  moved  it  on  the  part  of  tlic  defendant^  the  court 
were  of  opinion  *'  that  the  Kind's  Attorney  General  had 
*'^  a  riii;;ht  to  demand  it,  when  it  appeared  that  the  right 
*'  of  ihe  crown  was  in  question." 

Therefore,  in  such  cases,  the  Court  will  exercise  no 
discretion. 

But  where  the  matter  is  really  prosecuted  only  by  a 
private  person,  (which  private  person  i*^  under  th(!  con- 
trol of  tlie  Attorney-Cieneral,  wlio  may  stop  the  prosecu- 
tion,) there  is  a  distinct  ion. 

In  the  case  of  an  a|)plica(ion  on  the  part  of  the  prose- 
cutor, for  a  certiorari  ;  it  £^oes  of  course:  in  cases  of  ap«» 
plication  by  the  defcmlaat^  there  must  be  a  special  ground 
laid,  in  order  to  remove  it  from  fValeSy  or  from  «//y  ju- 
risdiction wl)at.soever. 

77//^  certiorari  is  moved  for  by  the  prosecutor.     What     [  2459  J 
fi-round  is  shewn  "  whv  he  should  not  have  it?"  None. 

This  is  not  a  dispute  between  the  Grand  Sessions  and 
this  court,  about  jurisdiction. 

Here  are  eii^ljt  or  nine  defendants  concerned  in  a  ques- 
tion about  repiiri.Mi"^  a  hii^hway,  rationc  tenura'.  I  don't 
know  how  many  cousins  these  eight  or  nine  defendants 
may  have  at  th(»  (Quarter  Sessions  in  IVales, 

Mr.  Justice  Yati:s  concurr«Hl. 

The  crown  has  a  ri<:^ht,  in  general,  to  a  certiorari :  and 
vo  su[]ici(»nt  reason  is  sliewn  why  tiie  prosecutor  ought 
not  to  have  it,  in  the  case  now  before  the  court. 

Hesides,  as  tliLs  certiorari  is  filed^  the  proper  previous 
motion  to  this  motion  for  a  procedendo,  would  have  been 
^'  to  take  the  c(rtiornn  off  from  the  fJc  :'*^  for,  you  can't 
move  for  a  procedendo  whilst  it  is  upon  the  file  here. 

JJut  the  prosecutor  has  a  right  to  move  his  indictment, 
unless  some  ground  be  laid  before  the  court,  to  the  con- 
trary. 

Mr.  Justice  Astov — The  King  has  a  right  to  choose  [*  Videanex- 
his  court.*     lint  the  court  will  not  remove  indictments  ker^69.J   " 
from  the  GrAxNO  Sessions  at  the  application  of  a  t  rfe- 

fcndantj  without  ^wunds.  t  In  a  case  of 

Rex  r.  Owen 

Parry  aiid  Gaiuor  Tliomas,  Cnc'vcr  (Irtomiinod')  wbrro  TVIr.  Justice  Aston  moved 
for  a  procethn.lo,  Mr.  Junicc  Wilmot  sai-J  i^on  Satur  fay  .^th  May  1769)  tiiat  he  had 
looked  into  ihe  rase  of  Tlieodort*  iMonis,  rrportod  in  1  Vtutris  146»  and  2  Keble  724, 
797.  And  that  itapprared  by  llic  Riilt'-Book,  [it  is  so  mentioned  in  1  Mod.  o4j  that 
the  certiorari  did  not  is*ne  a  the  application  ot*  Ihc  dijindauty  but  at  the  instance  of  tli<? 
jirusfcutor,        [See  also  Parker  lay  .J 

In  the  case  of  Berwick^  {Rex  v,  Cowie)  a  case  was 
cited  of  Trin.  ]'2  G.  J.  B.  R.  Rex  v.  Leicis ;  where  the 
>lefenc)ant  moved  for  a  certiorari  to  remove  an  indictment 
t*'>r  a  mis<leiheanour,  from  the  Grand  Sessions  oi  Anglt^ 

2L2 
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1769.       sen;  nnd  it  was  p:raiitod,  upon  prodnciiifir  an  affidavif, 

indiicinir  a  suspicion  *'  (IiiU  a  fair  trial  could  not  be  bad 

HEX         ''  in   U'aiesr     (Vide  ante,  vol.  2.  p.  861,   86!^.  and  I 

V  Strnrtfre^  701.) 

CLACE  III   the  CMso  of  /?r.r  v.    Berlele?/  and  TirascsCn   on  the 


OR 


III   the  CMso  of  /?r.r  v.    BerMey  and  lirofcg^   < 
jlass  Act,*  in  Lord  C'hiof  Justice  Pi/drr^s  tiiDC 


Glass  Act,*  in  Lord  C'hiof  Justice  Pi/drr^s  tiiDC      The 
LKwis.  '     court  were  dear  in  opinion  *'  that  tlie  ^YO^ds  in  ^  Ilaick. 
•  Hi?  fr.caiit       P.  C.  i?f^7.  scet,  27.  related  merely  to  the  crown. 

Ilex  r.  Onc- 

sipUoniii)  Tindall  et  al*.     For  Norboriic  BevKelry  and  Charles  Biag;;  made  that  order. 

r  2460  ]  The  true  distinction  is,  that  where  tin",  proaecutor 
moves  for  it,  it  goes  ofronrse;  bnt  the  rfie/cw^rt/i/  must 
shew  a  speeial  s^round,  to  obtjtin  it,  or  to  remove  Ibc 
record  haek  rigain  by  proceciendo. 

IMr.  Justice  Wn.i.Bs  was  of  the  same  opinion  witb 
Lord  M  ANsFiF.rn  and  the  two  other  judges. 

The  Rule  *'  to  shew  cause  why  there  should  not  be 
"  a  procedendo,"  was  DrsciiAiiGED. 


Wpdncsflay 

1769.     *  Courii,  qui  tarn,  &c.  versus  J'sprnrEi?. 

Stamp  in-  ^^ML^  was  an  action  for  the  penalty  of  not  paying-  flie 
demnityacts,  *^  stamp-duty  upon  an  indenture  of  apprenficeship. 
actfons'^the"'^'^  Upon  the  trial  a  verdict  was  criven  for  the  plninti/T. 
donoTdis-^  ^^»^  Saturday  last,  (the  lOth  instant,)  Mr.  Ashurst 
rliargc  ver-  movcd  ou  behalf  of  the  defendant*  that  the  phiintifF  might 
f'^  Ma^nec?"*  shew  causc  why  he  should  not  be  restrained  from  cnter- 
tVoXc.  37.  *".?  "P  bis  jud.firmf'nt  ;  the  defendant  having,  since  the 
«4.  obtaining  tlic  verdict  in  this  cause,  and  before  the  Jst  of 

?m  \n«T*""       Septimher  1769,  ^pnid  the  duties  upon  the  sum  omitted 
^^ioyvnol]       ^^  ^^  inserted  in  the  indentures  of  apprenticeship,  to  the 

Slamp  Oflice,  pursuant  to  an  Act  of  the  last  Sessions,f 
which  discharges  persons  who  have  incurred  any  penal- 
ties, by  such  omissions,  of  and  from  the  said  penalties, 
upon  their  paying  the  duty  on  or  before  the  1st  of  Sen- 
ieinber  IIW. 

Rule  to  shew  Cause. 

• 

Mr.  Serjeant  DavT/  and  Mr.  Mmisfiefd  now  shewed 
cause.  The  Act  says,  ''  (hat  if  the  duty  before  nefiflected 
"  to  be  paid  shall  be  |)aid  in  or  Iwforc  the  1st  of  Scptetn' 
"  bcr  1769;  and  the  indentures  be  tendered  to  be  stampt, 
"  any  time  before  the  29th  of  the  same  month  ;  the  per- 
"  son  who  has  incurred  the  penalty  by  the  omission  shall 
*<  be  discharged  of  and  from  the  said  penalties^" 
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This  verdict  wns  obtained,  upon  an  action  brought        1769. 
diu\  tried  bi'fore  (he  making:  of  the  Act. 

The  questio.'i    is,    ''  wheiher  this  Act  shall   relate  to        coucif 
^'  actions  cofnnienctcrhefurt  the  ftrs>t  day  of  tlie  ^csbious  v. 

"  in  whii  h  it  p  issed."  JEjFFttiES. 

Thev  aro'ued,  that  it  did  not.  The  rii^ht  is  vested  m 
the  plaintiff:  the  Act  exiends  ofdy  to  actions  to  be 
brought  in  future.  2  fnst.  2Dif.  applies  fnlly  to  the 
present  case:  ''  Nova  Coistitutiu  futuris  formuin  iinpo*' 
nere  ctihet^  non  prcrUritisJ*'*  L  ^^^l  J 

There  was  a  case  soon  a  ft  (t  the  statute  made  for  pre-  *ViJe2yCar. 
ventiniifoffrands  and  perjuries,  *  which  enacts  "that  from  ^•^•*^-H- 
"  and  after  2\June  I()77,  noactionbhallbebroutrhtwhere*' 
*'  by  to  cliafi]je any  person  upon  any  aj^reeinent  made  upon 
*'  coiisiilerationofniarriai«:e,  un!esssncha<^recnient,orsome 
'-  meinoranduni  or  note  thereof,  sh  ill  be  in  writing,  <J!rr." 
That  pr<>nii.s(»  was  niadt*  t,cfore  the  day  six'citied  in  the 
act :  I  he  action  was  not  !)r()Uicht  till  after  it.  i'he  court 
held  "  lliat  the  Act  could  not  have  a  retrospect  to  take 
^'  away  an  action  to  wliicli  the  phiintift'  w  is  b;  fore  en- 
'''•  tithd/'  The  name  of  that  case  was  fiilinurcy,  S/tutert 
and  it  is  reported  in  2  SV/.'.v.  Iti.  2  u)Iod,  3\0.  2  Lev, 
'227,  1  Vcntr,  3!30.  and  Sir  Ttfoom^  JoJtes  108.  It  was 
hoUlen,  *'  that  the  statute  extended  only  to  promises 
''  wade  afdr  that  24th  otjuhe/' 

In  the  [)resent  cisr,  thcr**  was  a  rii^ht  vested  by  the 
I('<risla(ure  ;  which  vested  riijht  shall  not  be  taken  away 
from  an  ifuuKetit  man,  in  tavour  (A'  ^n  t^fff  <de^. 

An  Ac(  of  Parli:nuent  shall  nL'V(  r  be  so  construed  as  to 
do  an  iiija.^tice.  Sir  Irancis  B(iniui^to/t\  case,  8  l\cp^ 
\oo.  b,  ^  ^ 

Sole,  Lord  Mansfield  ptit  a  question,  what  was  the 
meaning  of  the  words  inserted  in  a  j);»renl!iesis  in 
this  Ith  clause  of  ijic  act — '•  (of  wliich  ti.nely  notice 
'•  is  to  be  iifiven  in  the  houdoii  (za.ency'H  tTlie  irord« 

aie   ••  li|,oii 
*'  Paynn  nt  A:c.  an^t  tf  ndriMis:  tiic  iu'li'iitnic  \i\  to  l>r  st.iniptil,  at  tlie  sr.nje  tinif,  or  at 
"   any  tiH.r  0:1  or  IxroK  j9tii  Si'ptiiiv'M  r  l7o'',  (of  uhi'li,   fim^iy  notire  is  to  ')<•  j/ivcu  ill 
*'   the  Loll  i.)ii  Ga/ttte,)  tin-  'Jjih-  I'.dt  uturo  S>ic.  •!;  ili  \.v  4001!   iml  available  Otc.*' 

•Mr.  AsJiurst^  on  b(^half  of  the  detendant,  would  have 
JKjd  it  understood  of  no!  ice  given  by  the  ei*iiii,iis<LfU<rs, 

Mr.  Justice  \'ATf:sand  tlir  two  other  jiKigfs  seemed 
to  come  into  that  coiistruction, 

i^ut  Lord  Al.AXSFiKi.T)  understood  it  of  noice  giveti  by 
tlie  delinquent.  And  Mr,  Justice  Aston  al'lerwaids  said, 
it  meant  public  notice,  in  orler  to  maiie  the  indenlure 
capable  of  being  given  in  evidence. 

Mr,   Ashurst—]L\\Q  Commissioners  of  Stamp-  Duties 

'2h3 
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1769.       have  published  a  notice  in  the  Gazelle^*  to  all  person* 
\vho  liad  omitted  to  pay  the  several  rates  and  duties^ 
COUCH        *' that  npon  payment  of  the  same  on  or  Iwfore  1st  SfV- 
V.  **  trmber  then  next  following,  the  indenture   should  W 

JEFFRIES.    "  ii^ood  and  valid,  arid  the  person  offending"  be  excused 
•See  (Jazettc,  *^  from  any  penally  incurred  by  the  omission  thereof." 
No.  10942,  The  reason,  he  said,  of  inserting  this  clause  in  the  Act 

W^"  1769*'^     ^^^  because  the  Act  related  to  so  many  differeni  subjects, 
and  the  two      ^hat  it  might  l)e  easily  overlooked,  ami  renaain  unknown 
following.         to  many  |)ersons.     And  so  it  has  been  understood  at  the 
%o!r^  ^^^'  Stamp.Office. 
r  9^CO  1         This  Act  has  no  proviso  to  save  actions  already  com- 
*•         '^  J     menced  :  and  therelbrc  it  extends  to  such  actions.      The 
Court  ^ill  not  add  such  a  proviso,  when  the  le«rislature 
have  omilU'd  it.    The  words  are  very  strong — *'  That  the 
*^  person  payiufi:  the  duty,  S^c*  Sec,  shall  be  acquiiied  and 
*^  di^char^td  of  and  front  the  said  penallies.^* 

Gdmorc'y  case  was  plain  and  clear,  upon  the  words  of 
that  Act  oi*  Parltiunent  of  ^9  T.  2. 

And  Sir  Fratids  Barringlon\  case  is  not,  in  its  princi- 
ples, contrary  to  my  construction. 

We  may  take  advantage  of  this  matter  now^  as  well  as 
by  a  plea  after  the  last  contiiuinnce. 

All  the  former  acts  have  had  provisoes  in  them,  to  save 
actions  already  brought.  As  this  has  no  such  proviso^ 
they  arc  not  saved. 

Lord  Mansfield  observed,  that  Mr.  Ashhursl^s  ar- 
gument would  equally  prove,  "  that  if  judgment  had 
'.'  been  signed  upon  this  verdict,  and  execution  taken 
**  out ;  and  the  duty  afterwards  paid  in  to  the  Stamp- 
"  Office,  pursuant  to  the  directions  of  this  Act;  the 
'*  money  levied  ought  to  be  refunded ^ 

Here  is  a  risi^ht  vested :  and  it  is  not  to  Ix;  imagined 
that  (he  legislature  could  bjj  gcffertd  icords  mean  to  take 
it  away  from  the  person  in  whom  it  was  so  fegalhj  Tested^ 
and  who  had  been  at  a  great  deal  of  cost  and  ciiargc  in 
prosecutuig.  They  certainly  meant  /V//w/r  actions.  (Vther- 
wise,  it  would  be  punishing  the  innocent  instead  ot  the 
guilty.  It  can  never  be  the  true  construction  of  this 
Act ;  to  take  away  this  vested  right,  and  punish  the  in- 
nocent pursuer  ot"  it  with  costs, 

Mr.  Justice  Yates  clearly  concurred  with  Lord 
Mansfield. 

The  title  of  tlie  Act  is — "  for  allowing  further  time  for 
*'  paying  duties  omitted  to  be  paid  upon  contracts 
"  with  clerks  and  apprentices  :"  and  the  words  of  this 
clause  are — "  that  tlie  persons  who  have  incurred  any 
"  penahies  by  omissions  aforesaid,  shall  be  acquitted 
^'  and  discharged  of  an4  from  the  said  penalties." 
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sies 


The  payment  ought  to  be  made,  so  that  it  can  he  ^ivcn 
in  evidence  at  the  triaf.  It  was  meant  to  bar  nil  future 
actions  to  be  commenced  after  the  duty  had  been  paid 
pursuant  to  this  Act ;  and  upon  the  trial  whereof,  such 
payment  could  be  i^iven  in  evidence.  Bui  it  would  be 
very  slran^,  if  we  should  make  a  construction  with  re- 
trospect, to  punish  an  innocent  man,  in  favour  of  an  of^ 
fcfider, 

I  am  of  opinion,  that  the  drfe^idant  could  not  have 
helped  himself  by  a  plea  after  the  lost  continuance.  For, 
Uie  Actof  Parliament  means  that  the  omitted  duty  should 
b(^  paid,  so  that  the  payment  of  it  may  be  given  in  erf- 
dtnce  at  the  trial  of  the  cause. 

Mr.  Justice  Aston  and  Mr.  Justice  Wikles  concur- 
r(»d.  Thoy  repeated  and  adopted  the  reasons  already 
rehearsed  ;  and  were  clearly  of  opinion,  that  this  Act  of 
Parliament  does  not  extend  to  actions  that  had  been 
brought  prior  to  the  making  of  it. 

JjOid  Mansfikld — Therefore  the  verdict  ought  to 
3tand  :  and  the  rule  must  be  discharged. 

lluLE  Discharged* 


1769. 


COUCH 

V. 

J£FFllI£f« 
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Tnwdav  1 4th  to  ^*  rx 

Nov  1769.  John  ^ibly  ver.  Penhallow  Cuming,  Esq. 


.eral  isjut. 


t#*-ofSiih.  nnj|]S  ^vas  rin  nrtion  of  drbf  on  the  Statute  of  9  G.  2, 

;,,     ..,,"•'!  ^^  *    f-'^'^'  intllled  "  aii  art  for  the  more  effectual  pre- 

>iirnt  L.  ,tv  *'  vor'tinir  bribery  and  corruption  in  the  elect  ions  of  mcm- 

vrn    1  "  Iv'is  to  M-rve  in  Parlianicnt  :'*  and  the  defendant  pleaded 

L  vU'iM    iiige-  a    }'y    debet y 

I.  was  tried  at  the  Inst  Assizes  holden  at  Bodmin^  for 
file  county  of  Cornwall :  when  a  verdict  was  found  for  the 
plai»^»ifl'/on  tie  5th,  7th,  9th,  *!thand  lolth  counts,  in 
the  penalties  of  £^.^00.  subject  to  the  opinion  of  the 
Conrf  on  the  following  case. 

Case — The  defendant  proved  a  copy  of  a  jud^meiU  i.i 
tli(*  Court  of  Common  Pl.»as,  of  Hilary  Term  1)  Geo,  3. 
between  the  said  PcnhnUttW  Cuming^  h^c\,  phiinfifT,  and 
th'-  •=«aid  John  Sibh/y  defend;)nt  :  by  which,  it  appears 
*^  tliat  the  defendant  was  convicted  for  bribing  Hit  hard 
"  Beard -MxA  Johff  rVfzrv."  He  ako  proved  a  Capias^  ad 
rfypmdehdunf^  issued  in  the  same  cause  on  the  i?OtJi  of 
Dcervjber  I7f)8.  tested  i?8lh  Xovcmhir  17()S. 

The  said  l^idund  Beard ]r^\'Q.  evidence,  That  he  was  a 
witness  f;*;  the  plaintiff  in  the  said  eause  (Tuming"  ft^ahu<( 
Sib'y  ;  n:id  proved  at  the  t  inl,  "  thit  Sioh/  gave  him 
*'  thrrr  guineas  for  his  vote  ;"  and  further  gave  evidence 
in  this'  cause,  ••"  that  said  f  7^/;?/;.g'.v  serra/it  came  to  him 
^'  in  J'lf/aarj/  last,  ar.d  desired  l»i:n  to  come  to  hiif  >«/i.v- 
**  /f?'^  bouse ;  that  / (fore  the  said  time,  he  had  made  »o 
*'  discovery  of  the  bribery.  That  Mr.  Philips^  an  at- 
*^  tornej'^,  exantincd  him  about  i(  ;  and  he  made  an  afjtda- 
*^  vit  of' the  said  briberi/ :  but  he  did  not  then  sec  Mr. 
**  CunAng,'** 

Nieolas  Philips  <rave  evidence,  "  that  he  was  a  com- 
*^  missioner  for  taking  affidavits,  both  in  the  Court  of 
*^  Common  Pleas  and  King's  Bench.  That  in  Januart/ 
"  last,  he  received  a  letter  from  Mr.  Cumifig^  desiring 
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^^  him  to  como  to  his. house;  and  he  went  accordinefly,        1769. 

''  Thiit  Mr.  Ci/min^  then  desired  hiin  (o  take  the  nfftdi' 

^'  rits  of  several  persons,   and  (amon^^sf  the  re.st)  of  said       sibly 

*^   Riihnrd  Beard  and  John  Crr.ws^  with  reirard  to  the  v. 

^^  brib(My-nioney  distributed  by    SV/)/y  to  the   voters  of    cuming. 

'^   Tregon?/  at  the   last  election.     That  he  accord infrly 

'^  took  the  snirl  njfidaziis^  for  tlie  pu'posc^  as  he  believes, 

'^  of  setflinir  the  declaration  in  the  said  cause,  Cuming 

"  again^  SiU/y.^^  ' 

Question — "  Whetlicr  Citming  is  a  Discoverer, 
"  under  the  act  of  l^irliament  ;  so  as  to  be  e/iV"* 
'^  chtnxedWon  the  penalties  and  disab.li(iesincurred 
*^  by  the  oflrnccs  mentioned  in  the  declaration  iii 
''  this  cause?" 

Mr.  Sftjemit  Burl  and  ^  on  behalf  of  the  plaintiff;  ob- 
jected—  1st,  That  this  matter  oui»ht  not  to  have  been  ad- 
mitted \(3  be  ^iven  in  txiJ.nc'  :  it  ouijht  to  hav(*  beea 
pitafhd.  2dly,  That  the  defendant  ysds  not  the  disco- 
verer. 

First — This  demand  beins;  grounded  on  an  act  of  Par-^ 
liriment ;  and  an  exrusc  mad<*  in  disc Ii a  ire  of  the  demand  ; 
it  oui^ht  to  have  l^een  specially  set  forth  in  pleading; 
that  the  Court  might  judge  of  it.  Co.  Lift,  282.  Jlob. 
296. 

It  is  not  proper  for  the  ./V/ry  to  judge  of;  especially, 
when  it  is  matter  of  record. 

In  Co,  Litt.  303.  The  distinction  is  taken  between 
matter  of  sith^tance^  and  matter  of  inducement ;  as  to  the 
manner  of  alledi^ing  and  answering  it.  Special  and  sub- 
stantial matter  must  be  s|)ecially  answered. 

And  the  case  of  IVaitts  versus  Briogs^^  in  2  Salk\ 
o6b^  recognizes  that  distinction.  (See  also  5  Mod.  8,  9. 
S.  C.) 

\J[Hin  nil  debet  y  any  thin^r  maybe  given  in  evidence 
to  shew  that  he  was  discharged  of  the  debt,  unh*ss  it  be 
a  coHa'eral  matter.  But  here,  it  is  a  collalcral  matter. 
And  he  compared  it  to  the  case  of  a  forniet  judgment  Jind 
recovery  for  the  same  offence  ;  which  cannot  be  given  ia 
evidence,  but  must  be  pleaded. 

The  case  of  Bredon^  qui  tarn,  versus  Ilnrman^  1  S/r. 
701.  where  a  record  of  a  former  recovery  was  denied  to 
be  received  in  evidence,  he  said,  was  exactly  similar  to 
the  present  case.  Evhe,  Chief  Justice,  held,  that  it 
ought  to  have  been  pleaded  :  and  then  the  plaintiff 
might  have  replied  "  Nul  tiel  record^**  or  that  it  was 
obtained  by  fraud.  This  indemnity  (which  is  a  collateral 
matter  of  record)  ought  for  the  same  reason,  to  bave  been 
pleaded. 
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* 

1769.  This  case  cliiTcrs  from  the  case  of  Sutton  versus   Bi^ 

shopj*  and  from  Gardiner  versus  Home  A     For,  in  those 

siBLY        cases,  the  indemnity  coufd  not  have  been  pleaded  z,  but. 

V.  here,  the  indemnity  is  completed,  by  judgment  before  th,e 

CUMING,     action  was  brought. 

•  Vide  ante  This  method  of  giving  it  iix  evidence  would  be  an  eva- 
p.  S!S83.      *     sion  of  the  Statute  of  4  Ann.  c.  16.  §  7.  which  excepts 

♦  ^nC  B.  penal  Statutes.  So,  on  21  •/.  I.  c.  i.  there  would  have 
J^Wiil^'^^'  been  no  need  of  the  exceptions  in  the  fifth  section  of  if. 
tried  Hdb're  This  act  has  been  construed  to  extend  only  to  former  Acts 
Mr.  Baroa  of  Parliament,  and  not  tp  subsequent  ones  :  therefore  \ 
SmyUie.  ^^]^  ^^  j^  ^^  ^^^  argument  "  tUat  before  that  act,  it  must 

"  have  been  pleaded." 

He  concluded  this  first  point  with  o1)^erving  that  a  plea 
of  A7/  debet  differs  from  the  general  issue  of  Non  assump^ 
•  sit :  in  which  case,  any  thing  that  shews  a  di$cbarge  froui 
the  demand  may  be  giveii  in  evidence. 

Second  point — Whether  (even  supposing  that  it 
might  be  given  in  evidence)  this  evidence  shews  **  That 
^*  Cuming  was  the  discoverer." 

It  is  not  such  conclusive  evidence,  as  to  preclude  the 
/  jury  from  exercising  their  judgment  "  whether  he  was  or 
**  was  not  the  discoverer," 

There  can  not  be  tico  first  discoverers  of  the  samp  of- 
fence. 

It  depends  upon  the  circumstances  ;  ^^  which  of  these 
^*  two  was  the  discoverer;"  Cuming^  the  plaintiff,  in  that 
action  ;  or  Beard^  the  witness. 

Here,  the  afiidavit  was  made,  to  found  the  declara- 
tion upon.  And  the  discovery  had  not  been  made  before 
Beard's  affidavit:  therefore  he  must  have  been  the  first 
discoverer. 

Though  Cuming  sent  his  servant  for  Beardj  it  does 
not  follow  from  thence  "  That  Cuming  was  the  disco- 
verer." 

Therefore  he  prayed  that  the  po*/ca  might  be  delivered 
to  the  plaintiff. 

Mr.  Mansfieldy  contra^  for  the  defendant,  argued — lst> 
That  the  defendant  was  at  libaty  to  give  this  evidence 
r  2467  ]  "pon  the  plea  of  Nil  debet :  and*2dly,  that  the  evidence 
^  proves  the  defendant  to  be  the  discoverer. 

First — He  agreed  to  the  Serjeant's  principles,  **  Thai 
**  where  the  defendant  would  intro^luc'e  into  his  defence 
^^  any  collateral  matter  which  does  not  deny  the  charge 
**  in  the  declaration,  he  must  plead  it." 

The  declaration  will  always  shew  what  the  defendant 
may  give  in  evidence  upon  the  general  issue. 

The  Judges  have  been  more  liberal  of  late  years,  in  ad- 
xuitting  matters  to  be  given  in  evidence  on  Non  assun^st^^ 
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But  tho  old  rules  were  the  same,  in  NonanFtimpsif  and  on        1769. 

Nil  debet.     2  Roirs  Abr.  682,  683.     Title  *'  trial,"  Evi- 

dcnce  E.  F.  siblt 

This  docs  not  depend  upon  the  old  rules  of  pleading  V. 

only:  for,  the  Act  of  21.  J.  1.  c.  4.  extends  to  actions     cumiko. 
upon  suhse  iient  Statutes.     (Which  Lord    Mansfield  rPott.247.Qu. 
denied.)     The  point,  he  said,  was  not  before  the  Court,  rark.  182. 
in  the  two  cases  (of  Gaul  am\  IJMcs)  in  1  Salk.  372  and  2iVni.i3i.J 
373 ;  and  2  Jfawfc.  P.  C,  270,  278.  considers  the  words 
of  that  Statute  as  ofcneral  words  :  arid  they  are  so.     And 
as  to  actions  upon  nrna/  Stattftcs^  it  is  held  as  an  invaria- 
ble rule  '^  That  they  must  be  brought  in  the  particular 
^'•County  :'*  and  if  they  are  not,  that  it  may  be  given  in 
evidence  on  A7/  drbet.     Now  that  can  be  founded  on  no 
other  law  than  the  Statute  of  21  .7.  I.  r.  4.     And  if  iht 
Statute  extends  to  subsequent  Statutes  as  to  that  one  case^ 
it  must  do  so,  as  to  all  others. 

As  to  4  ylfiJf,  c,  16. — ^,It  would  follow  from  the  Serjeant'^s 
argume'u!,  "  That  in  civil  cases,  a  man  should  take  ad- 
"  vantage  of  pleading  many  matters  ;  and  in  penal 
*'  case  ,  be  confined  to  one  only."  But  see  2  RoiP's 
Aht\  6S*2.  and  many  other  books ;  and  Bra.  *'  general 
''  issue,"  pL  14. 

Another  Act,  31  Eliz,  r,  5.  limits  common  informers  to 
sue  within  a  year.  On  Nil  debet  pleaded,  the  defendant 
may  give  in  evidence,  a  discharge  by  lapse  of  time ;  viz, 
that  the  matter  arose  above  a  year  before  the  action 
brought.     .       <• 

In  the  case  of  Gardiner  versus  Ilorne^  there  were  two  , 

cross  actions  tor  bribery.  A,  succeeded  in  the  first:  on 
the  second,  he  would  have  given  in  evidence  that  reco- 
very, to  prove  him  a  discoverer.  Mr  ILiron  SMVTHfi 
held  "  that  he  might :"  and  the  Court  of  Common  Pleas 
wereof  the  same  opinion. 

Second  point — Upon  this  evidence,  Mr.  Cw/w//?g  is  the     [  2468  J 
discoverer,  and  intitled  to  a  discharge. 

As  to  the  evidence  being  conclusive  upon  the  jury— 
these  stated  facts  are  to  be  considered  as  facts  found  by 
the  jury,  upon  a  special  verdict. 

Mr.  Cum  in  f^  htis  mado  the  discovery;  and  has  prose- 
cuted to  judgment  and  execution.  A.  witness  may  have 
been  an  involuntary  one ;  and  nbt  have  wished  to  con« 
vict:  but  the  prosecutor  certainly  wished  to  convict.  It 
was  not  necessary  to  state  whi/  Mr.  Cuming  sent  for  Beard: 
but  here  it  appears  that  it  was  in  order  to  convict  Sihly, 
The  time  of  bringing  the  action  shews  that  Mr.  Cuming 
was  the  discoverer;  and  no  other  discoverer  is  staled 
upon  the  case.  * 

Mr.  Serjeant  Bvrland^  in  reply. 
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1769.  As  to  the  first  point — The  declaration  does  not  soffit 

cicnHy  shew  wliat  the  plea  imist  be. 
8IBLT  "  A'lV  r//AtV,"   denies  the  plaintifi**s  demand:    but  it 

V.  does  not  shew  that  it  was  discharged  by  a  collateral  mat* 

CUMING,      tcr.     Nor  can  such  a  discharge  be  given  in  evidence. 

'J' he  act  of  1^1  J".  1.  r.  4.  (Ti>es  not  extend  to  otienccs 

since  created,  nor  to  actions  given  by  subsequent  Statutes. 

1  Saik.312y  Rex  versus  Gaul;  andS.  C.  in  12  Mod^m, 

The  Kutg  versus  Gall,  I  Salk.  373.     IIick*s  case  ;  and  5 

*  It  is  tiicre     JMod,  425.*    And  all  the  clauses  of  it  are  within  the  same 

itylod  "^iw-    rule  and  reason  (a). 

is''n!oIt  iimni-        ^ '*^  reason  of  laying  tlie  action  in  the  county  where 

teM.>,iiu;ii*'«     the  matter  arises,  is  because  they  are  local  actions,  and 

C«»c.  the  xcnue  must  come  from  the  hundred.     Therefore  the 

Judges  have  holden,  that  popular  actions  must  be  brought 

in  the  county.  , 

Where  the  Act  of  Parliament  fixes  a  particular  time, 
the  defendant  may  give  the  discharge  in  evidence  ;  be- 
cause he  is  not  liable  to  a  prosecution  under  that  act; 
he  is  not  the  object  of  the  act ;  but  here,  he  is  the  object 
of  the  act,  unless  discharged  by  the  collateral  matter. 

As  to  the  case  of  Gardiner  versus  Home — The  defenr 
dant  could  not  ])h'nd  it  at  the  time.  Here,  the  judgment 
is  complete  :  and  there  was  no  impediment  against  plead* 
ing  it. 

In  the  Reading  cases,  the  recovery  was  pleaded  aspuis 
darrein e  eoniinuame, 
f  2469  ]        ^^  ^^  ^^^^  SECOND  POINT — Tliis  witness  was  not  unwiU 
lingly  drawn  in  to  give  the  evidence  :  he  xoluntarilj/  made 
the  ailidavit. 

The  writ  which  the  pIainti(I*brought  was  only  a  quare 
clausum  fugil:  upon  ^hich,  the  plaintiff  might  have  de- 
clared for  any  olher  matter.  Therefore  it  was  not  the 
comniencenieiit  of  this  suit,  in  particular;  but  only  of  ^i 
suit,  in  general. 

Lord  Mansfikld — I  give  no  opinion  now,  on  the 
first  point.  But  on  ihc  seeond — It  does  not  follotv  that 
the  prosecutor  must  be  the  discoverer ;  he  sets  up  another 
person  to  bring  the  action.  The  Act  of  Parliament 
meant  to  turn  the  actors  of  bribery  against  each  other. 
The  man  that  te/ls  it,  is  the  discoverer  ;  the  plaintiff  in 
the  action  brought  in  the  Common  Pleas  by  Cuming  ver- 
sus Sibfi/^  was  only  the  person  who  advised  or  persuaded 
the  other  to  discover. 
p  ♦''^4^S86.       ^"  ^^^  ^^^^  ^^  Sutton  versus  Bishop,  the  t  witness  (Bi^ 


(a)  S.  P.  Andr.*:>j  ace.  and  consequently  no  affidavit 
is  necessary,  but  still  the  offence  must  be  laid  in  the 
proper  County,  Buller  196,  and  note  the  Stat.  31  Eliz» 
e.  o,  §  3.  expressly  rccjuires  it  to  be  so. 
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.<//o/0  was  the  discoverer.     So  here,  Beard  vf^  the  (lis-        1769. 
Covcrer. 

Bwi  if  it  be  considered  as  doubtful  upon  the  evidence,        sibly 
*'  Who  was  the   discoverer;'*   the  jury  have  found  it  v. 

against  Cww /wo-.  cuming. 

Mr.  Justice  Yates,  as  to  the  first  point,  ^ave  no  de- 
terminate opinion.  Yet  he  inclined  to  think  with  Mr. 
jSJansfiild ;  though  he  professed  to  give  only  his  present 
sentiments. 

He  was  not  satisfied  that  this  was  matter  of  substance, 
necessary  to  be  specially  pleaded.  It  seemed  to  him  ra- 
ther matter  of  inducement.  And  where  it  is  matter  of 
indticement,  it  may  be  given  in  evidence,  upon  the  gene- 
ral issue;  thousjh  not,  where  it  is  matter  of  substance.* 
Now  this  seemed,  he  said,  to  be  more  of  the  nature  of 
inducement.  He  thought,  the  defendant  was  no  object 
of  this  law. 

He  said,  a  proviso  in  the  same  Act  of  Parliament,  and 
the  matter  provided  in  it,  may  be  given  in  evidence,  on 
the  general  issue. 

And  he  specified  the  case  of  an  action  against  a  parson  .-^  *. 
for  merchandizing,  contrary  to  21  //.  8.  r.  13,  which  has  ^Hawk.  P.  C. 
a  proviso  for  the  necessaries  to  maintain  his  household.       230.  §  iis.] 

Now  here  is  a  proviso  in  this  Act  of  2  G,  2.  which,  in 
effect,  says  that  a  person  who  has  been  a  discoverer  shall 
not  be  an  object  of  this  law.*    The  defendant  has  pleaded  •  vide  sect  7. 
*'   Nil  debet.*'     The  judgment  will  relate  back  t  to  the  and  vide  ante, 
time  of  the  discovery.      The  defendant   maintains  the  P  «284.  Uie 
issue,  by  shewing  that  he  docs  not  owe  the  money.   1  think  J^^^^^  * 
the  discoverer  is  not  an  object  of  the  Act.  t  V.  ante,  p. 

As  to  the  SECOND  point — He  held  that  the  defendant  *???q--^  -i 
can  not  here  be  considered  as  tlic  discoverer.     He  has  in-     1+"^'^  J 
deed  shewn  "  That  he  was  not ;  but  that  Beard  was  ;  for, 
*'  he  could  not  have  known  what  the  fact  was,  unless 
*  ^  B  E  A  R  n  /?  ^/(/  discovered  it.** 

Mr.  Justice  Aston — If  it  had  been  a  distinct  Act  [Boiler 255.J 
of  Parliament,  it  ought  to  have  been  pleaded :  but  here 
is  a  substantive  clause  (in  nature  indeed  of  a  proviso)  for 
indemnitv,  in  the  .v«mc  Act  of  Parliament.  And  if  this 
had  been  pleided,  it  would  not  have  been  sufficient:  for, 
it  would  not  h  ive  appeared  upon  the  plea,  "  that  he  was 
*'  the  discoverer." 

Beard  was  clearly  the  discoverer  ;  and  he  was  the  per- 
son intitled  to  the  exemption.  Therefore  the  plea  would 
not  have  been  sufficient ;  because  it  would  not  have  shewn 
that  the  defendant  was  thereby  exempted. 

Mr.  Justices  Willes,  who  tried  the  cause,  attested 
that  the  case  meant  to  consider  the  facts,  in  the  same 
manner  as  if  they  had  been  specially  found. 
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1769. 

8IDLY 
V. 
CUMING* 


He  «^ave  no  opinion  upon  llic  first  point. 

As  to  the  second ,  he  was  clear  in  concurring  with  the 
rest  of  the  Court. 

Beard  ^\lts  certainly  the  ^r*/ discoverer ;  and  ought 
to  have  the  !)enefit  of  it.  The  defendant  is  not  intitled  to 
the  Ix^nelit  of  (he  exemption. 

Lord  Mansfiklu  now  said  (upon  the  first  |X>int)  iLat 
he  thought  this  matter  might  be  ^iveii  in  evidence. 

PaCvii\ 

PosTEA  to  be  delivered  to  the  plaintiff. 


[2471  ] 

Monday  20th 
Nov.  1769. 

Offender  dit- 
coveriniE  bri- 
bery may 
plead  m  debet 
and  give  Uiis 
case  in  evi- 
dence. 
[See  t  Dum, 
584.  1  Bosan. 
189.] 


Davy  xer.  Barer. 

rpiIIS  was  an  action  upon  the  Statute  of  2  G.  2.  r.  24. 
-■•  for  the  more  efl'ectual  preventing  bribery  and  corrupt 
tion  in  the  election  of  members  to  serve  in  Pr.rliament ; 
the  seventh  section  whereof  enacts,  that  if  any  person 
shall  ask,  receive,  or  take  any  nroney,  or  other  reward, 
he  shall  forfeit  £500.  and  be  disabled  to  vote  at  any  elec- 
tion. 

This  was  at  an  election  for  Jiramherin  Sussex. 

Upon  Nil  debet  i)eing  pleaded,  a  verdict  was  found  for 
the  plaint ift^*. 

On  Tuesday  the  7th  of  this  month,  Mr»  Wallace  moved 
in  arrest  of  judgment.  His  objection  was  that  the  charge 
was  too  loose  and  general :  it  is  only  '^  that  the  defendant 
**  did  receive  a  gift  or  reward ;"  without  specifying 
Tcliat  he  received  or  Umk,  as  a  reward  ;  whether  money, 
or  y\\uiipa7iicu/(ir  species  of  reward. 

Mr.  Dunnnig^  Mr.  Serjeant  ./^ig//,  and  Mr.  Davenport 
now  shewed  cause,  on  beliulf  of  the  plaintiiT.  They  said 
{hat  this,  though  general,  was  sufficient  after  a  verdict ^ 
•whatever  it  might  hare  been  upon  a  demurrer  for  a  special 
cause  :  for,  a  pleading  which  upon  demurrer  would  I>e 
bad,  for  its  being  too  general,  may  nevertheless  be  suffi- 
cient after  a  verdict.  And  so  was  the  case  in  1  Mod.  70. 
Caterally.  Marshall.  2  Keb.  692.  S.  C. 

The  declaration  is  in  the  venj  zcords  of  the  Act  of  Par- 
liament. And  the  charge  is  found  by  tlie  jury  to  l>e  true, 
"  that  he  did  receive  a  gift  or  reward ;"  and  is  therefore 
within  the  act. 

Mr.  Wallace,  contra.  All  that  the  declaration  says  is — 
**  that  he  took  a  gift  or  reward,  to  give  his  vote  :"  which 
is  in  the  disjunctive.  Co.  Liti.  SOJ.  and  Long^s  case,  5 
Co.  120. 

The  defendant  could  have  no  notice,  to  make  his  de^ 
fence. 
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/ 

He  likewise  cited  2  Str.  999.  Hex  v.  Robe :  where  the        1769. 
judgment  was  arrested,  because  the  charge  was  so  g-c/?erfl/, 
tliat  it  was  impossible  any  man  could  prepare  to  defend        davt 
liiinself  upon  that  prosecution,  or  have  the  benefit  of  v. 

pleading  it  in  bar  to  any  other.  bakca* 

liord  Mansfield — This  declaration  is  bad:  andbeinff     f  2472  j 
upon  1  criminal  charge,  it  ought  to  have  been  laid  with 
certainty.    The  being  after  a  verdict  makes  no  difference. 
It  may  be  taken  advantage  of,  in  arrest  of  judgment ;  it 
is  not  too  late. 

Mr  Justice  Yates — The  declaration  is  clearly 
bad.  It  ought  to  have  been  laid  with  sufficient -certainty, 
so  as  to  be  pleadable  in  bar  of  another  action.  Criminal 
charges  must  be  laid  with  certainty  ;  and  if  they  are  not^ 
exception  may  be  taken,  in  arrest  of  judgment,  after  a 
verdicL  The  case  of  extortion,  cited  by  Mr.  Wallace^  is 
in  point. 

Mr.  Justice  Aston  and  Mr.  Justice  AVilles  were  si- 
\e\\i. 

Judgment  arrested.  .     . 


offi. 

the 


VerTUE  ver.  Lord  CltvE.  Tuesday  fUt 

Nov.  1769. 

riMIIS  was  a  case  of  the  same  kind  with  that  of  Captain  Military 
-■•   Parker  against  Lord  Clive^  in  Easter  Term  last ;  re*  cers  in  tl 
ported  ante^  p.  9A\d.     The  difference  between  the  two  ^^^"^,1^1]^" 
cases  was  only  this.     Captain  Parkerh  turned  upon  the  to7he*nii\itary 
general  dihMdicX.  question,  "  whether  a  military  officer  in  laws  thereof. 
*^  the  service  of  the  East* India  Company  has  a  right  to  l^^^  Durn. 
"  resign  his  commission  at  all  times  and  under  anj/  cir*        *'' 
*'  cumstances,  whenever  he  pleases:"  the  present  case 
turned  upon   the  particular  circumstances  under  which 
Captain  Vertue  stood,  at  the  time  when  he  resigned  his 
commission. 

It  came  before  the  Court,  upon  a  motion  for  a  new 
trial  in  ah  action  for  an  assault  and  false  imprisonment 
in  India  ;  in  which,  the  jury  had  found  for  the  defen- 
dant. 

Mr,  Durming  (Solicitor-General)  argued  on  behalf  of 
the  plaintiff  Mr.  Vertue^  for  a  new  trial. 

He  denied  that  Mr.  Vertue  was  in  a  inilitari/  character, 
or  in  a  capacity  to  commit  a  mUitarj/  offence,  at  the  time 
when  this  military  jurisdiction  was  exercised  upon  him 
by  the  defendant. 

The  commission  which  Mr.  Vertue  had  received  con- 
tained no  engagement  or  obligation  upon  the  Company, 
to  keep  him  in  their  stervice  a  moment  longer  than  theji/ 
iiked  ;  nor  upon  him,  to  continue  in  their  service  longer 
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17()P.       than   he  liked  :  either  parfy  were  at  their  libcrtj  to  put 
VERTLE      an  end  to  the  contract,  under  proper  circumstances  and 
V.  in  a  proper  sitnrifion.     And  these  were  proper  circum- 

LD.  CLIVE.  fitancos,  and  a  prrtper  situation.  The  reduction  of  thfe 
[  2473  ]  batta,  >\hich  had  been  aHowed  to  the  predrcessors  of 
these  officers,  took  :iway  iVoni  them  what  induded  them 
to  entir  into  the  coinpany's  service:  and  the  enemy  had 
been  delValecI,  before  the  plaintiff  resigned  his  commis- 
sion. The  question  depei'.ds,  therefore,  upon  the  actual 
circ  nmst;mces  the  pliiinliff  was  under  at  the  time  of  his 
resignation. 

.  Their  common  sohliers  stipulate  for  five  years  certain^ 
Their  ollicers  ilid  not,  at  that  ti?ue,  stipulate  for  Jiny 
limited  time  :  and  therefore,  as  the  company  could  at 
iiwy  time  turn  off  their  officors,  they  on  the  other  hand 
ought  to  be  at  liberty  to  quit  at  a?ij/  time,  under  proper 
cir(nmstmicc.\ 

The  com])nFiy  were  nsed  to  advance  a  month's  pay. 
The  oflicer  could  not,  tlii'refore,  quit  within  that  months 
But  at  the  end  of  if,  he  was  just  in  the  same  case  as  the 
common  soldier  >\as  at  the  end  of  his  five  years.  Now 
Captain  Vertuc  had  7tOt  received,  but  on  the  contrary 
declined  to  receive*  tlie  month's  pay  in  advahce  :  and 
therefore  he  could  be  under  no  engagement  or  obligation 
to  continue  in  their  service,  upon  //r//^  account. 

If  he  had  a  rii^ht  to  resign^  it  is  quite  immaterial 
whether  Colonel  Smith  accepted,  or  re/ i/strf  to*  accept  his 
resignation. 

And  Captain  Vertue  acted  by  or  for  himself,  upon  bis 
own  grounds  and  reasons  ;  not  in  concert  or  combination 
with  any  other  person. 

He  qnitttnl  the  camp  upon  the  8th  of  May  ;  unconnec- 
ted with  any  other  person,  and  upon  a  recent  personal 
affront.  He  was  neither  coiicerned  in  or  even  charged 
w  ith  being  concerned  in  any  combination  with  any  other 
person  whomsoever. 

At  the  time  when  he  quilted  the  camp^  he  was  not 
under  the  command  of  Colonel  Smith  :  and  therefore  he 
could  not  be  affected  by  Colontl  Smith'^s  forbidding  him 
to  quit  it. 

He  was  i/wpro/7c?/y  brought  before  the  miUiary  juris* 
diction. 

Mr.  Cox  and  Mr.  Walker  were  on  the  same  side  ;  bat 
left  it  upon  what  Mr.  Dunning  had  urged. 

Mr.  ThurloiD  was  beginning  to  speak  on  the  side  of  the 
defendant,  and  in  support  of  the  verdict :  but  he  was  stopt 
by  Lord  Mansfield,  who  told  him  it  was  uanecessarj 
for  him  to  proceed. 
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His  LoRT>sHipi  whoMedthecatisie;  Iben  gave  the        1769. 
following  account  of  the  trial  ancl  evidence. 

This  is  an  action  bfoa^hft  against  Lord  CYiV ,  who  ap*     tbrtoie 
proved  the  sentence  of-lhe  cfjart  nmttia* ;  bat  was  ii^  y. 

privj  to  any  thing*  previous  to  the  contt  maftial^  dr  to  jud.  c&iV^Bi. 
any  thing  done  at,  it.  .        , 

.  At  the  trial,  the  questiomfas  "whether  Mr.  Vertue 
"  was  an  ofeject  of  militiiFy  law,  at  the  thne  of  hddir^ 
"  the  court  martial  upon  Mm. 

li  he  wa$  rtol)  tvtxy  thing  done  at^it^  in  reUdeoki  to 
iiiin,  was  voiil ;  and  Lord  Clhm  had  no  right  to  lidUi  U,    - 
•upon  him* 

,  There  were  odber  actions  brought  agaiAst  Lovd  GtmL 
Xw  that  which  was  brought  by  Captain  Rmrhtr^Him 
,Gourt  were  of  opiaion.  **  that  these  offioers  had  *^  not  %  ^  yj^^  ^^^ 
right  to  reugu  at  M  itmes.  "  and  iMider  cm^  cfffeam-  p.  3421^  ^ 
"  stances,  Tvkenever  thc^  piia$edj^  They  very  rigbtijr 
guarded  agaiast  laying  down  the.  abfoluie  proposittpnk 
The  right  to  reMgn.  must  depend  upon  the  partienhir 
circumstances  of  each  paorticular  cane.  The  question  ift 
Captain  Parker^  ca^  is  not  the  question  in  this  case  t 
Captain  Parker  was  tried  for  mutiny  in  the  service  AH 
{iriseii  from,  the  rvature  of;  the  service.  'Ehera  is  noen- 
gagenient  or  contract  with  tlie^ofllcersy  for. any  particular 
frmitcd  time. .  Tbe  only  qacstiDn  at Uiis  trial,  was  '^  whe* 
^'  iher  Mr.  Vtrine^  tbe  present  plaintiffy  wan  in  bianu/i* 
\^  lary. capacity,  at  (be  /enie  wheji  be  dbobeyed  CoAbncl 
^^  Sti|uV/(.^s  ord<H^. and  quitted  the  camp." 

AV  iien  Lofd,  Qm  wa&  in  IndUa  before^  the  officera  I^ad 
dfiHl^e^  buJttiK,  Tim  conipany  were  dusafisfied  with  the 
qontinu^tion.  of  deuble  batta  1  and  sent  orders  to  Indgd^ 
against  continuing  it  t  But  Mr.  Vansittart  did  not  think 
it  seasonable. at  llwt  time,  to  reduce.it.    Tho company  ^ 

after^varda  peremptorily  Offdered  it  to  be  reduced-  to  A 
ftifigle  batta.  Lord  CUve.  put  their  peremptory  ordef 
iiuo  poremptc^ry  e^^u^ion.  The  officers  under,  the  do^ 
i^rpe  of  fic^d«>Qfiicer8,  were  dissatisfied  at  tbit  rednctioob 
'i'he  blaCik.  troc^  (the  Seapoys)  irere  commanded  by 
European  officers.  The  Maraltas  were  then  in  motiosD  i 
siHne*b«^d)  they  Mrere only  collecting  their. taxes;  others 
suppo^ah^'in  tQ  be  dangerous.  The  company's  trooM 
\ver0  in  throe  brigades^  The  officers  of  each  brigade 
combing  together,  to  throw  up  their  commissions ;  and 
all  of.  tbem»  above  J900  in  number^  to  resign  at  tbe  same 
time.  Tbe  pbiintiff  Mr.  V<eriut^  a  Lieutenant*  of  Sea* 
ftoj/^y  y^jfi^.OM  of  those  wbQ  thus  comkimei:  Many  q^ 
tbo  subaltern  oftoofSy  of*  whom  tbe  plaiwtiiF  was  one^  . 

wjr^^te  lettQrpy  on  thafithot  Ma^y  to  ColomtVSmMh^  d^    [  ^75  J 
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siring  /tft^rly  to  resign  ai  the  end  of  their  momfk.  H^ 
issaed  a  very  severe  resentment  of  tbeir  behmviour. 
Othersi  who  desired  leave  to  rtdgn  imm^diely,  were 
ordered  by  Colonel  Smithy  to  Cakutla :  and  he  declared 
tfiat  the  rest  should  haye  an  answer  before  the  enfd  of  the 
montli. 

Ifthevwere  used  ill  by  Colonel  Smithy  thai  woaldi 
Hot  justify  them  in  resigning :  they  should  have  com^ 
plained  to  the  president  and  council. 

LieuienatU  Vertue  was  not  affected  by  Cofoisel  Smiik*f 
tending  the  subaltern  officers  who  desired  leave  to  resign 
immcAatefyy  to  Calcutta.  Yet,  on  the  7th  of  Jkfayy  he 
went  (o  Colonel  Smthj  nhd  complained  of  the  orders^ 
Mid  offered  to  lesifpi.  Colonel  Smith  refused  toaccept  his 
lestgnsttion ;  and  commanded  him  to  stay  in  the  camp'^ 
Vertue  left  his  commission  upon  Colonel  SmilA's  table  ; 
and,  the  next  morning,  went  away  from  the  camp^  in  the 
sight  of  the  commanding  officers  and  of  the  men  under 
arms.  Whereupon,  Cobnel  Smith  ordered  him  t^  be 
arrested :  and  he  was  arrested  aceordingly ;  tfnd  after<^ 
wards  tried  by  a  Court  Martial,  and  ignomtoiouslj 
broken. 

The  question  I  left  to  the  jury  was^  ^*  whether  under 
^^  these  circumstances,  he  haa  a  right  to  quit  the  caoipi 
^^  as  being  then  out  o^his  military  capacity/* . 

There  was  no  evidence  that  Colonel  Smith  had  any 
right  to  take  the  resignation  of  the  subaltern  officers  i 
and  he  had  refused  to  Uke  it ;  ^*  saying  <<  that  he  would 
^^  give  an  answer  before  the  end  of  the  month.'' 

Liieutenant  Vertue  could  not  resign  before  the  end  of 
the  month  ;  because  the  advanced  month's  pay  had  been 
paid  to  the  agent  of  these  troops,  by  the  paymaster,  upon 
the  S8th  of  Aprils  to  be  distributed  amonest  the  officers 
as  usual ;  and  there  was  evidence  that  Mr.  Vertue  wan 
mustered  on  the  Ist  of  Maj/s  and  on  the  6th  of  May^^  he 
wrote  a  letter  to  Colonel  Smithy  sipiedat  Lieuiemat^  • 
wd  again  another,  on  the  7th,  owntM  himself  a  LieiUc'* 
nant.    Consequently,  he  was  so,  on  the  8th  in^die  mom« 

Bui  the  great  ground  is  the  combikation  amongst 
the  officers,  to  throw  up  their  commissions,  in  ofder  tcr 
force  the  company  into  allowing  them  the  doubk  batta. 
The  very  measure  shews  that  it  was  meant  to  terrify  and 
intimidate  the  company  into  an  allowance  of  it  And  the 
danger  of  such  a  combination,  and  of  all  these  officers 

Juitting  the  service  at  once,  is  too  obvious  to  be  denied  or 
oubted.    There  must,  at  the  least,  have  been  ereat  dan* 
ger  of  an  insurrection  amongst  the  Seapoys  aua  commott 
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soldiers,  though  there  might  not  have  been  any  from  the       1769. 
Marattas. 

Tiie  jury  was  a  special  jury ;  and  they  brdught  ill     vertue 
their  verdict  for  the  defendant :  and  I  think  there  \t  no  r; 

ground  for  a  new  trial.  LD«  ctivE. 

Mn  Justice  Yates — In  Captain  Parker^s  case,  we 
were  clear  in  the  abstract  opinion,  ^^  that  these  officeiB 
^^  can't  resign  at  alt  times  and  under  anj/  circumstance, 
*'  whenever  they  please.*' 

As  to  their  being  bound  for  life^  by  their  contract — I 
freely  declare  my  opinion  '**  that  they  arc  no/." 

But  though  no  particular  period  is  fixed,  and  though 
they  are  not  bound  for  life,  it  does  not,  however,  follow 
^^  tliat  they  are.  at  liberty  to  quit  under  all  circumstances 
**  whatsoever." 

Here,  Lieutenant  Vertue  was  in  the  service  and  Under 
his  contract,  at  the  time  when  he  quitted.  He  had  re- 
ceived the  advanced  pay  ;  and  was  mustered  oq  the  1st 
of  May ;  and  on  the  6th  demanded  permission  to  resign ; 
and  actually  quitted,  on  the  8th.     He  ought  to  have 

fiven  sufficient  notice,  to  prevent  the  advanced  pay  and 
is  being  mustered.  He  signed  himself  ^*  Lieutenant," 
on  the  6th;  and  acknowledged  his  being  so,  on  the 
7th. 

This  combination  being  a  criminal  act,  it  could  not  be 
a  leffal  determination  of  the  service. 

Upon  the  whole,  there  is  no  sufficient  reason  for  a  new 
trial. 

Mr.  Justice  AsroN-i-The  plaintiff 's  own  letter  shews 
^^  that  he  himself  did  not  think  he  was  at  liberty  to  re- 
^^  sign,  without  permission  from  his  superior  officer." 
And  if  every  thing  else  that  he  claims  was  to  be  admitted 
to  him,  yet  there  is  no  pretence  to  say  that  he  could  be 
at  libertv  to  resign  befnrre  the  expiration  of  the  month  foi^ 
which  the  a^nt  had  received  his  advanced  pay.  He 
had  acknowledged  himself  to  be  a  Lieutenant  upon  the 
6th,  and  also  Upon  the  7th :  and  bis  letter  imports  his 
agreeing  to  continue  so  till  the  end  of  his  month. 

There  is  no  reason  for  the  Court's  granting  a  new 
trial. 

Mr.  Justice  Willes  concurred  *  being  of  the  sam6    [  2477  J 
opinion  with  the  other  judges,  '^  that  this  gentleman  was 
^^  an  officer  in  the  service,  at  the  time  when  he  quitted 
*Mt.'* 

Per  CiiR.'  unanimously — 

Rule  diichabgsu 
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bankrupt,  r.  Thomas  Pewtress  and  JobiAif  RoBJtnrB;, 

fVWI9  Tvus  an  action  of  trover  brought  by  tbe  asftignees' 
•*    of  a  bankrupt,  fop  larg^e  mantHies  of  goods  c?  tlie 
bankrupt,  to  the  amount  of  £f 9,562;  lis.  8rf. 

Tfac  cause  nvas  iriedF  befoiie  Lord  MANSPTRT^n,  by  a 
special  iupy  at  GuUdhall^  at  (he  sittings  after  the  last 
Tmtiy  X orni  t  and  a  terdict  was  giy^n  for  the  pkiRtifTsy 
for  tho  above  mm. 

The  defendants  had  obtained  a  rule  \o  shew  cause  why, 
upon  payment  of  costs,  this  verdict,  should  HOt*  be  set 
lldd^,  and'  a  new  trial  had  < 

*    Upon  shewing  cause  now,  fiOrd-  MAN^piBTifl  reported 
tiie  ^videnc^*. 

The  defendants  were  bankers,  and  iifttge  t^r^d iters  of 
the  bankrupt.  Edxcard  R4)bat4f'y  the  baliknipl,  is  tbe 
brother  of  the  detbndant  Jbfr<i/(  Rbbart^ 

The  value  of  the  goods  for  wlfi^h  this- action  i$  brougflt, 
1^  into  the  hands^  of  the  defendants  in  the  foUewing 
manner.     Edward  Roharts  bought  goods  upon  credit^ 
l^om- several  tradesman  who  did  not  suspect  hi^circurai- 
stances.     The  defendants  employed'  ngent^  to  bny  these, 
f oodi  irom  U)o  bankrupt.    VarticuUrtj,  one  NHihaniel 
Sweet  J  who  had  been  a  bankrupt,  and  was  then  insol^^iit> 
bought)  between  JUturch  1767  and'  June  1768-,  (when, 
Edward  Jtobaris  became  baoH]riipt9>.to  the  liraoQot  of 
'£•7709  at  pnnie  cort  s  for  which,  he  gave  bis  i|ole9> 
payable  at  a  futoi^e.  day.    These  notes  wei^d  paidi  in  tio. 
tl^e.  defendants :  and  &£€et  sold'  the  gooda  for  Che  use  of 
the  defendants,  and  aecountedwtiiiXhraft£E>ir  the  j^rofilSy 
as  their  agents.- 

The  defendants  dent  another  roan,  oit^  ilfetet.  Bircft^ 
fo  buy  goods  of  the  bankrupt,  tp  ih»  amount  t^i  j£2l<>9 
155.  I ](/.  prime  cost ;  and  fumislted  him  wt A  banlb. 
IK>tes  to  that  ampunt^  to  pay  for  then?*  lie  paid  these. 
notes  to  Edward  Roharts  tbe  bankrupt ;  who  changeii 
them,  at  the  Bank,  for  othei:s ;  which  bepaid  inilo  the 
defendant&i  Birch  sold' the  broods,  foi:*IuQ>  use: of  tbe 
defendants;  and  paid  tbeip  tlie  produce :  aju^  in  like 
itiannet,  as  to  all  tlie  rest.  The  price,  at  prime  cost,  was' 
furnished  in  paper,  by  the  de&.'ndants,  to  the  agent ;  re- 
ceived by  Edward  Robarts ;  and  returned  to  the  defen- 
dants ;  or  notes  given  by  the  agent,  which  notes  Edward 
Robarts  paid  in  to  the  defendants  and  discoiinied  with 
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ihem:  and  tbe  sfoods  were  all  sold  for  (he  h^neSt  of  ihe 
dcfeiidaiils ;  an(1  the  money  accounted  for,  to  them,  Vy 
tlie  nominal  aiid  apparent  piircbascrs. 

Tliis  was  a  gross  fraud  upon  ihe  crtdft&rs  of  the  bfwik- 
nipt ;  and  a  cheat ^  by  covin  ^nd  collusion  between  Wiiji 
and  file  defendants. 

But  I  don't  think  it  atnounted  to  tin  act  of  bankruptcy  / 
because  there  was  no  fraudulent  deed  or  ronvfj/ctnce. 

I  left  it  to  the  jury^  to  consider  *^  whetlier  it  ^asAfdir 

sale,  as  between  the  bankers  and  the  bankrnpt ;  or  a^ 
*^  cheat^  to  defranxl  innocent  person^  From  whom  thtp 
^^  goods  were  bought." 

This  is  an  action  of  trover;  in  which%  the  plainitifiii^ 
could. not  recover,  unless  the  property  was  iji  the  bank- 
rupt. The  jury  have  considered  this  as  no  saieyhdXii 
void  irnusacihn.  I'bcrcfore  it  is  void  ou  both  sides  :  ak(l 
tlie  bankrupt  has  bis  goods.  But  the  defendants  have  uq 
right  to  set  ojfl*  the  debts^  so  as  to  have  tbe  benefit  of  thelv' 
fraud. 

The  bankrupt  never  dealt  for  more  than  jgSOOO  a  year, 
till  this  transaction.  Now,  bis  dealings  werc.encreasea^ 
to  ^2b,000  in  eighteen  months.  So  that  his  debts,  whidi' 
were  before  oiily  about  ^(^6000  wete  now  encro^^sed  t(^ 
£•23,000. 

The  cocmsel  for  the  plaintiir8<]V[r.  Thurlow^  Mr.  Ser^ 
jeant  Glynn ^  and  Mr.  Mimajield,^  argued  that  this  .wM 
as  clear  a  fraud  as  could  be  s  ami  (4ieref9re  the  defen« 
daiits  ougiil  not  to  Jhare  any  advantage  from  it;  much, 
less,  the  whole  effect  of  it.  The  possession  which  they 
phlained  of  these  goods  was  tortious,  criminal,  and  nn-t 
lAui'al.  Therefore  tlii^y  fand  no  title  to  them :  arul  tbis^. 
aciioji  lies  ;  and  no  equity  cat  be  pretended  against  it« 
it  was  a  conveyance  of  them  withtiiut  any  valuable  coii" 
sideratiofi :  it  amounteil  tj  an  act  of  bajikraotcy.  It 
was  a  combiiiatiou  to  give  an  iniqu^itous  and  illegal  pri<'. 
ority  to  a  particular  creditor.  The  whole  tramaviiou  was 
fraudulent  and  xoid.  It  must  have  been  in  ontempia- 
tioji  of  an  approach  if  ig  bankruptcy  ;  and  te^ulcd  to  in- 
duce a  general  belief  '*  that  this  bankrupt  w^s  engaged 
'^  in  an  e^ttenuive  tnaile ;"  wIkju,  in  fact,  tlie  goods  uere 
not  solde^i  all,  but  9ent  in  to  oneorc^litoi',  iji  preference 
to  the  rest ;  and  to  keep  up  the  bankrupt^  credit  till  thai 
creditor  sbouki  be  {xlid.  Edxcatd  Robarts  actually  bex^ame 
bankrupt  in  Jmie  17(>8.  The  defendants  cume  to  i]^ 
possession  of  the  goods  by  tort  v  tlie  property  remained 
in  the  bankrupt.  Ihe  s^^le  wa2$  merely  colourable;  itwai^ 
^voidcojitrad. 

Therefore  they  have  no  cigbt  (a  set  off  tbe  wooies  ^5 
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1769.       vanced,  as  a  debt  due  from  the  bankrupt :  for^  that  woulct 

give  them  the  fuU  effect  of  ibeir  fraud. 

MARTIN  Though  the  oan^rupt  himHtfy  b^ing  party  to  tlie  fraad^ 

t.  could  not  hav6  sustained  tbis  action  ;  yet  bis  assi^i^neea 

mrTAE88«   may  sustain  it.    Alibis  property  is  transferrf^d  to  tbem. 

Tiieretore  this  action  of  trover  lies,  and  it  is  the  proper 
action ;  and  the  jury  re^v  ^assess  damages.  No  otber 
Terdict  could  have  been  giveq* 

The  counsel  fox  tbe  defendani^y  Mr  bo  prayed  i|  new 
trial,  (Mr.  Venning  Solicitor  •  General  MK  Serjeant 
jPac^y  Mf.  ^rjeapt  Burltmdy  and  Mr.  Coj^j)  contended 
that  it  would  not  be  just,  that  the  defen4ftnt9  should  pay 
the  whole  suip  given  by  the  verdict ;  and,  on  the  othec 
hand,  only  come  in  as  creditors  for  part  of  it.' 

Th^y  contended  alsc^  ^^  that  trover  is  not  thct  proper 
••action,'* 

They  ai^^qed)  that  thither  the  property  of  these  ^ods 
continued  in  the  orighat  owners^  and  never  vested  in  the 
bankrupt ;  (for  if  fraudulent,  the  fraud  would  have  af- 
fected the  whole  transiction  ;)  or  else,  it  was  trai\sferred 
by  him  to  the  defendants.  In  neither  case,  could  his  as-- 
signeesy  they  said,  maintain  trover  for  Ihera. 

In  the  former  case,  the  original  owners  were  intitled  to 
the  action :  in  the  latter,  the  bankrupt  miffht  transfer 
these  goods  to  the  defendants  or  to  whom  he  pleased, 
either  with  or  without  consideration,  At  any  time  ft^'^re 
an  act  of  bankruptcy  was  committed.  The  assignees 
bave  no  right  to  recover  them,  as  standing  in  the  place 
of  the  bankrupt  f  for,  tbe  transaction  is  clearly  gocM/,  as 
against  him, 

'  If  these  goods  had  been  paid  for  in  speciey  that  cash 
in  specie  would  have  been  paid  into  the  shop  of  the  de- 
fendants, just  as  the  notes  were.  So  that  this  circum- 
stance makes  no  difference. 

The  defendants  did  not  apprehend  the  bankrupt  to  be. 
insolvent y  or  in  dangtfr  of  insolvency y  at  the  time  of  this 
transaction.' 
r  248p  1  '  Therefore  no  action  of  trover  will  lie:  and  it  is  the 
more  improper ;  because  there  can  be  no  set-off  in  an 
action  or  trover. 

Lord  Mansfield— the  two  grounds  of  th|^  motion 
are — 1st,  that  the  jury  have  doiie  wrong  in  finding  the^ 
transaction  to  be  h  fraud:  Sdly,  that  supposing  the  trans«^ 
action'  to  be  fraudulent,  yeX  the  plaintifis  ought  to  have 
been  nonsuited,  And  if  that  be  so,  anew  triail  ought  to 
be  granted  ;  in  order  that  they  may  have  the  benefit  of 
a  nonsuit,  upon  a  hew  trial. 

As  to  the  fraud — The  fraudulent 'design  and  intentioa 
Ikiust  depend  upon  circumsttmccs. 


f 
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In  the  present  case,  'tis  as  clear  as  the  Sun,  that  the       1769. 
^hole  was  a  wicked  scheme,  concerted  between  the  de** 
fendants  and  the  bankrupt  ££b>artf  liobarts,  to  keep  up     m  artik 
his  credit,  to  enable  him  to  get  goods  which  were  to  be  v. 

employed  to  satisfy  and  discharge  the  debt  due  to  tb^  pbwtasss* 
defenciants* 

One  of  them  is  brother  to  the  bankrupt.  They  must 
have  known  ijis  insolvency  t  for,  to  their  knowledge,  the 
^oods  were  dold  at  prime  cost.  The  bankers  did  not  deal 
in  such  goods.  Had  they  bought  them  openly  and  ill 
their  own  names,  and  applied  the  money  to  sink  the  debt 
due  to  them,  the  neighbourhood  would  have  been  immev 
d lately  alarmed.  They  knew  that  the  persons  who  sold 
their  goods  upon  Gredit,  to  the  bankrupt,  ifould  never 
be  paid. 

But  I  did  not  think  it  amounted  to  an  act  of  hankm 
ruptcy,  for  the  reason  I  have  given  ,  and  left  it  to  the 
jury  on  the  point  of  fraud  afiecting  and  annulling  the 
whole  transaction. 

I  dictated  m^  apprehension  of-the  consequences  of  this 
verdict,  in  taking  the  account  before  the  commissioners, 
to  the  following  e^ect. 

**  That  in  consequence  of  the  verdict,  the  notes  given 
^^  by  Sweet  and  the  other  purchasers  of  the  ffoods,  and 
^^  delivered  or  paid  by  the  bankrupt  to  the  defendants^ 
^^  are  not  to  be  considered  or  imputed  as  any  payments  at 
f  ^  all,  being  totally  yoid.  Aqd  if  any  money  was  paid 
^'  by  the  defendants  to  the  bankrupt,  as  in  consideratioa 
'^  of  such  goods  so  fraudulently  sold,  such  money  is  re^ 
^'  ceived  by  the  bankrupt  without  any  (consideration ; 
^^  and  therefore  to  the  use  of  the  defendants ;  and,  conn 
^'  scquently,  to  be  set  off  under  the  commission." 

His  Lordship  held  the  action  of  tfvver  to  be  main^     f  2481  1 
tainable.  A  trader  canH  alter  the  property  of  goods,  by  a 
criminal  fraudulent  transaction,  tp  the  prejudice  of  his 
creditors.  ^ 

Mr.  Justice  Y^tes  —  The  general  question  is, 
<^  whether  ap  action  of  irteoer  is,  iq  this  case^  maintain-^ 
«  able." 

One  objectiou  to  it  is,  ^^  that  the  d^endants  are  pret 
<^  eluded  froii(i  a  setroff." 

But  this  would  be  an  objection  against  all  actions 
of  trover:  for,  there  pan  be  no  set-oQ^  in  any  action  of 

trover. 

An  action  of  tra^oer  must  be  foi^ided  on  properij^. 

The  question  then  is  ^^  whether  this  transaction  altered 
<<  the  property,  with  respect  to  the  assignees.** 

\( fraudulent,  it  does  not  alter  the  property^ 
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Tht  assignees  do  not  s^aml  in  the  place  of  Uie  batik* 
{'iipt^  in  €verif  respect:  partioulftrly,  -ivhcie  -1^  act  of 
faankruptcy  lifts  been  fraiidiikut. 

It  must  be  inquired  therefore^  <^  whether  this  was  a 
^^  safe  HtiA  ti  transfer  of  the  \iTopetLy.** 

The  jury  have  coiisidered  it  as  twl  so  :  and  I  thtak 
iiicjr  wore  weli  warranted  in  surh  (hinr  notion  of  it. 

It  ifi  vaid  *^  that  the  banicrupt,  before  iie  had  com^ 
^^  aiittcd  anj  act  of  bankruptcy,  roij^t  have  delivereti 
fi^  the  goods,  or  paLid  the  monry  to  whom  he  pleased." 

But  here  he  has  not  done  so;  but  iias  pursued  a  me- 
tiiod  whicii  is  fraudulent,  and  which  is  calculated  to 
cheat  iaiioceat  persons:  and  the  defendants  'were  privy 
to  it  and  assisMjit^  ia  keep  up  the  crodit  o^'in  siukiiig  man^ 
under  yifi/^e  appearatices. 

This  cannot  be  considered  as  a  safe.  The  defendants 
are  aut  linen-dra{)ers ;  they  had  no  warehouses ;  thej 
don't  even  suppeor  in  the  matter.  It  is  a  scheme  to  aav« 
themsclvrs,  and  to  cheat  innocent  persons — a  fraudltieisC 
design.  This  action  t)f  trover  is  a  proper  remedy  to  re< 
lieve  the  credit ons. 

He  therefore  concurred  in  opinion,  with  Lord  Mans^ 

Mr.  Justice  Aston — The  questiQU  is  *^  whether  the 
<*  properh/  was  changed  by'  sufch  a  sale  )is  this.** 

He  held  that  it  was  not.  And  he  wasof  opirrton^fliai 
though  this  was  riot  an  act  of  bailtru^tdy  iu  itself;  yet 
beinff  a  scheme  concerted,  at  the  eve  bf  a  batiktoptcj' 
to  cheat  innocent  persons,  in  order  to  secure  paitictdar 
creditors,  it  is  such  a  fraud  as  sha;fl  render  Hht  sale 
void. 

Then  he  mentioned  sereral  circumstances  'tdtfcK 
shewed  the  fraudulent  combinatitm',  and  the  contrivance 
of  it  in  order  to  avoid  the  appearance  of  aa  earpresspre* 
ference,  at  the  expence  of  innocent  persons.  He  said, 
the  jury  could  not  have  found  otherwise  than  thej'  kayo 
done,  anfcss  tliey  had  been  out  of  their  senses. 

The  .question  ^^  whether  this  ac^i<>n  of  ^roi^er  lies»"  dc* 
pends  upon  the  evidence :   and  that  she\is,  ^^  ttiat  the 


*^  w'oper^  wag nexer  alleied.'^ 


herefore  the  verdict  is  very  ri|i(ht;  the  actioii  i% 
irell  brouglit^  ^ud  it  is  the  only  actipii  that  C0ui4  be* 
iMfoagbt.  .  .  ; 

Mr.  Justice  Willes  concurred.  » 

jper  Cur\  unanimc^sly — 
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.-*-  »  Friday  24th 

ViGERs  Der^i/^  Aldhpich.  N^k.  iwfe. 

THIS  was  an  action  of  debt  upon  a  J4i()gnieni.     It«p^  ^r^^S^^Tn?" 

|)earipd  upo/i  tliff  plea,  aiud  was  adtniited  by  tlic  tie*  ^LtTmaybc^de- 

plicatLoii,  that  tike  ilefenikAtIs  person  had  been  toikeii  lit  mnrred  to  if 

€xeeution^  by  virtue  of  a  capias  ad  scUUfaciendHm^  upcm  "^  deinand 

this  judgment ;  and  aft<Twnrds  discharged  6\ii  o€ custody,  J^^^^  acknow- 

by  consent  of  the  pkiiiitiff,  u|>en  his  entering  into  an  ledge  satufac- 

agreement  "  to  pay  certain  sums  of  money  at  stipulated  ^®"  ^^  P*"^^ 

*'  times;'*  part  whereof  he  had  accord  iojrly /^W^o  the  [Sect  Dura 

plaintiff  pursuant  to  the  said  agreenient,  but  hivl  failed  j^o^Jfo^^f' 

in  paynfient  pf  tbe  remaining  part.     The  plaintiff,  in  his  6  Domssr'. 

Replication,  nckriowiedcred  all  this  ;  and  yet  concladed  it  ^  I>ara4«i. 

with  demanding  the  wholie  sum  due  upon  tbe  judgment,  ^  Boko.  ^Vl 

The  defendant  demurred  fo  the  plaintiff's  replication.  .  *        i 

Mr.  Ashhier$ty  for  the  defendant  argued  that  the  de* 
fendaot  iiaving  jjeea  qnrp  l^xeu  in  ej^erutifm  upon  tfiis 
judgment,  and  afterwards  disrcharged  of  the;  eji^eculioa     f  S483  j[ 
against   his  person,  by  the   row^ew^  of  the  plaintilf,  he 
could  not  be  liable  to  ixixy  furlhcr  executloit  upontt^ 
nor  could  the  plaintiff  bring  an  action  of  debt  upon  tJM 
same  judgment,  which  had  been  already  so  curried  into 
execution^  and'  the  defendant  so  discharged  from  it.    H« 
also  objefcted  to  the  replication,  els  refjngwi/il,  in  per- *fl0Viii.9^ 
fisting  to  demand  the  zcho/e  sum  recQvered  by  the  said  P^-**^'!     '    . 
ju()gnient ;   tlidugh  it   admits  par(  of  it  to .  haye  been 
satisfied,  '   . 

Mr.  Mansfie/d.co9itra,  for  the  plaintiflf,  endeavoared tbt 
answer  the  first  and  principal  objection,  by  putting  the 
plaintiff's  coiifieni  to  the  defendant's  discharge,  upon  the 
kmH  of  A;  cenditiontil  oiie,  and  entirely  rescinded  or  an* 
nulled  by  non^performance  of  the  condition  ;  and  theca- 
fore,  ih  erveot,  no  consent  at  all.  As  to  the  faultobjected 
to,  in  thc/or/M  of  the  replication;  he  said,  it  might  be 
iLOieiided.     Bui, 

The  Court  were  clear  with  Mr.  Ashhiirst  in  boflj 
points.  '  •    '     ■  ' 

'  lihey  held  this  to  be  an  absolute  consent  in  the  plaintiflf 
to  discharge  tfig  defendant  out  of  execution,  In  conside*' 
ration  of  a  new  agreement  then  entered  into,  whereby 'h<i 
WHS  to  receive  several  ^uras  of  inoney  instead  of  the  person 
of  the  defendant  ;  (whicli  was  all  that  he  could  haveTiad  5 
if  he  had  kept  the  defendant  in  gaol :)  and  that  he  could 
Aot  bring  an  action  upon  the  jitdgntrnt.  after  tbe  defen« 
daiit  bad  been  taken  in  execution  and  Jtscbatged  by  th« 


fm 
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plaintiff's  own  consent ;  but  ought  ixi  have  broagbt  i| 
new  action  upofi  the  ajae^  founded  on  thb  new  a^r^^* 
meqt. 

Mr.  Justice  Yatbs  added  a  strong  reason  y^hj  he 
cpnld  not  bring  an  action  upon  the  old  jadament; 
namely,  that  it  was  the  constant  method  of  decfau^tf ,  in 
an  action  of  debt  on  a  judgroent,  to  alled|re  in  the  wchu 
ration,  ^*  that  the  judgment  i^i|  remained  altogcCh^ 
**  unsatisfied.^^ 

They  also  held  the  replication  la  he  repugnant  in  de- 
manding the  whole  sum,  whe^  it  acl^nowlec^ed  it  to  be 
satisfied  in  p^rt. 

J^er  Cub',  unanimousliy*-; 

^unQMENT  fqr  the  I>i;FKNa^ANT^ 


Richard  Roe,  on  the  several  demises  pf  Elizabstii 
[  S484  J        Haluane    and   Thomas  Urrt,    versus  yf^iji^j^M 

Harvey, 


Prodnction 


TN  ejectment — ^fpr  certain  premisses  in  Newiozcn  alia^ 

tion  of  ■*•  Frankcilley  in  the  Isle  of  fVight.    The  demises  were 

I>f  ed  neces-     laid  on  6th  of  October  1768.    The  caus^  wi^  tried  befiofe 

ruJqtifi^'StC  ^^*  Justice  Aston  at  fflnchester. 


in  c/ecUnf  nt 

[See  5  aarr» 
f  6, 58.] 


He  rcjx>rted,  that  the  title  opened  for  thejplaintiff  was 
under  Mr9,  ^oM^r,  as  devisee  of  Robert  Holmes.  Two 
deeds  were  produced,  (a  lease  and  release,)  datpd  11th 
and  12th  of  October  1731,  between  the  sai4  Roberi 
Holmesj  and  John  Biachfordy  whereby  Holmes^  in 
consideration  of  jgSO  conveyed  to  John  Blathfoird 
and  his  assigns,  JLittle  StarleSy  sinae  called  Bides^ 
in  Newton  alias  FranhviUe  ;  to  hold  ijo  (he  said 
John  Blacbfordj  for  life.  JVilliam  Clark  said  that  he 
had  these  deeds  from  the  plaintiff  *s  attorney  :  and  Richard 
Clark  proved  ''  that  he  received  the  rents  of  these  pre- 
^^  misses  for  John  Blackford^  for  the  years  1752  and 
S^  1753,  oi'  one  John  JOrake  4nce  deceased."  That 
John  Blackford  died  in  1759  :  and  that  after  his  death, 
this  witness  received  the  rents  of  the  same  premisses  for 
three  years,  for  Robert  Bla/chford  the  sc^i  gf  /ioAn,  aa 
devisee  of  his  father. 

That  in  1765,  this  witness  was  spbl^en  ta  by  Mra» 
Holmesy  for  Mr.  Blachford  to  give  up  th^  possesskm  ^ 
and  that  Blachford  gave  up  the  possession. 

Then  the  will  of  Robert  Holmes  was  produced,  and 
proved ;  dated  24th  January  1738.     It 
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died  the  9th  of  April  1751 ;  and  by  his  will  devised  9l\\      1769. 

^he  rest  and  residue  of  his  estate  whatsoeyer  and  wheresoeyer 

ip  h  is  zdf€  JElizabeth  her  heirs  executors  and  admiiustratprs.         ^oe 

It  was  proved  that  Mrs.  Elizabeth  Holmes  married  ▼• 

captain  Haldane  ;  and  that  he  waf  de^d.  ^ARTJSr. 

There  was  no  proof  of  anj'-  receipt  of  rents^  $ince  the 
jpiachfords :  and  Jrilliam  Qark^  a  pitiless  prpduoed 
for  the  plaintiff,  upon  his  cross-examination  said  ^^  That 
<<  Mrs.  Haldme  had,  befpre  the  6th  of  October  1768, 
f  ^  conveyed  away  her  interest  in  the  premisfes  to  Mr*. 
f^  Thomas  Urryi  and  that  the  I)£ED  tocu  iv  CquaT.'^ 

Upon  this,  it  was  insisted  by  Mr.  Serjeant  Burland  fox 
the  aefendant,  <f  that  the  plaintiff  ^s  own  witness  proving 
^^  the  title  pif/  of  Mrs,  Hrfdwncy  and  that  the  deed  of  con*     r  gige  -i 
f *  veyanc^  \o  tjrry  was  fn  Cb?if/%  it  <>t^Al  to  be  produt     '•  *'" 

f ^  CED  in  evidence,  to  shew  ^  titl^  \t\  Tt^mc^'  ^^Jfn  the 
**  other  lessor  of  the  plainti£f.' - 

The  deed's  l^if^g  in  Court,  or  at  lei^st  in  the  plqin(iff*s 
power,  w^  nqt  controverted.  But,  for  the  plaintiff,  it 
was  insisted  ^^  that  no  notice  having  been  given  by  the 
^^  defendant,  for  the  plaintiff  to  produce  this  deed,  they 
^^  were  not  obliged  to  do  it.  And  ^it  was  also  insisted^ 
^^  that  the  plamtiff  ought  to  recovctr  under  one  or  the 
f  ^  other  of  the  lessors  :  for,  upon  this  evidence,  if  Mrs* 
"  Haldane  had  parcel/ with  the^itle,  yet  tirry  had  it.** 

It  was  answered,  ^^  thaf  this  was  not  a  ca$e  which  re* 
^^  quired  notice — ^^  That  tlie  defendant  did  not  claim 
f  ^  under  this  deed  ;  it  was  only  then  disclosed  by  the 
i^  plaintiff's  ozcit  evidence  ;  and  to  be  produced,  to  com* 
f*  plete  his  title  derived  from  I7riy." 

Under  the  above  circumstances,  Mr.  Justice  Aston 
thought  "  the  plaintiff  ought  to  give  further  evidenccj^ 
^^  to  ascertain  the  title,  under  whi^h  he  w)as  to  recover  the 
«  term.'*       ' 

Bi^t  the  plaintiff  rested  his  case ;  and  was  nonsuited;. 
the  defendant  agreeing  ^^  that  the  plabti^  should  be  at 
'/  liberty  to  rnoye  for  a  new  trial,  without  payment  of 
"  costs." 

A  motion  was  accordingly  made ;  a  rule  to  shew  cause; 
and  cause  now  shewn. 

This  case  was  strenuously  argu^  at  the  bar,  by  seve« 
ral  eminent  counsel  on  both  si^. 

It  wi^s  urged  on  l^half  of  the  dcfepdant,  that  the  deed 
being  confessedly  in  Court,  ai^d  in  i\\e  power  of  the 
plaintiff,  ought  to  have  been  produced  by  him,  in  order 
to  shew  that  Unry  had  a  title.  For,  his  own  witness. 
( WiUiam  Clark)  had  proved  that  no  title  remained  iOt 
Mrs,  Haldane ;  she  having  convtyed  it  away :  and  nqn^ 


UARNEY. 


S#8<»  Michaelmas  Term  10  Geo.  S.  B.  R. 

appeared  in  Urrj/  ;  as  they  refused io  produce  the  deed, 
tnough  actu^ll^  in  Coprt.,  upon  which  thejr  pretended 
*^^  that  his  title  ivas  foundefl.  So  ^ tat,  instead  of  shewing 
^*  that  Utrj/  had  a  title,  this  rofqsal  to  produoe  the  deed 

»»«v'      ^^^  ^  good  ground  of  presumption  *^  that  in  fiipt  be  bid 
'^  none  ;  and  that  there  ^vas  some  defect  in  thii^  deed,  pc 
^*  some  (hing  or  other  contained,  in  i^  ivhipb  if  it  bad 
^<  been  pro$iced,  would  hate  ikewn  Ahihtsiudnwiei 
^  an(l  that  thej  did  not  dare  to  prpduce  it^  tecau$e  it 
^^  uoidd  destroy  their  title  iastead  of  proving  !(.** 
As  to  the  olyectiofl  urged  ou'thejmrt  of  the  plainliflr, 
r  2480  ]     ^^  that  the  defendant  had  not  given  the  plai4tii9r/ii0/fre  t» 
r      '  **  produce  this  deed  j  and  t^ereibre  he  was  «o/  obfigedxo 

^*  produce  It;"  their  anst^cr  was,  that7?^cc  to  produce 
it,  was  neiHicr  requisite  nor  practicable  in  the  present  case  ;. 
for,  the  defendant  could  not  be  appri)^  ibat  the  plaintiC 
had  any^uch  deed  ;  neither  did  the  defendant  c/ai//i  under 
it.  On  the  contrary,  it  was  first  disclosed  on  the  cross- 
examination  of  (he  plauitiif's  own  witness;  and  bv^ht 
to  be  produced  by  him,  in  order  to  complete  the  title  which, 
be  claimed  under  Urry  ;  which  title  remained^  otherwisep^ 
totally  unsupported. 

On  the  ouier  hajid,  it  was  2rgued  by  the  plaintiff 'fik 
counsel,  that  even  admitting  <^  that  there  was  no  need  (^ 
their  having  had  notice  to  produce  it,"  or  taking  it  upon 
the  same  foot  as  if  buch  notice  had  been  actually  given  ta 
them;  yet  they  were  not  under  any  obligaiion  t^  produce. 
it.  Tliey  laid  it  down  as  a  known  and  establii»hed  I'ul^. 
of  evidence,  ^'  that  though  a  party  had  regular  and  fiiU 
^^  notice  to  pr^^iuce  a  deed,  the  onlj/  consequence  of  his 
'^  not  producing  it,  was^  that  the  adveriie  party  sbbuldL 
*^  be  let  in  lo  jjrove  the  contents  of  iL  by  an  inferior  spc* 
"  cies  of  proof ;  as,  for  instance,  by  reading  a  copi/  of  i|, 
^^  or  by  parol  evidence  :/'  which  the  defendant  bad  not^ 
^^  in  the  present  case,  either  done  or  attempted  lo  d<v 
Aiad  as  to  the  pretended  presumption  ^^  that  there  mig^lij^ 
^^  Vw,  some  defect  in  it,  or  something  contained  in  ijt 
''  which  destroyed  the  validity  or  eliect  of  it,'*  it  wis 
grounded  upon  mere  imagination  :  and  so  far  was  it 
from  being  at  ail  probable^  that  on  the  co^itrary  it  auist 
be  presumed  to  cop.scy  at  least  an  estate  for  life  to  Mr. 
Urru;  because  the  witness  QVilliam  ClarlO  had  said^ 
"  tnat  the  conveyance  was  tnade  to  Urn/j  in  onler  to. 
"  qualify  him  to  give  his  vote  for  a  representative  of  the 
"  borough  in  parliament ;  which  must,  Iherefiwe,  bo. 
a  freehold.  IIo:ivever,  be  the  presumption  ever  so  strong, 
such  presumption  ought  to  nave  been  left  to  the  jwy  j* 
tjhe  plaintiff  ought  not  U)  have  been  nonsuited. 
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.  Thej  lAHisted^  ii«itll  ^n?^  vebetticiiC0,  that  jiisteti^d' of 
iieiiig  iion§uit^^  tlieplauitiffo^ght  to.hftv«.  bad  a  rer» 
cb'c/ :  for,  that  his  title. appeal^  U>^be.aga(|done,wi|Lhoul 
the  a;ssistar)ce  of  thia  deed*  He  had  Uida  dpukle  demise ; 
one  from  Mrs.  IJalitaJUy  tb(e  othei:  from-  &Vr^.  Theevi* 
deuce  given  by  JViUiam  Clark^  was  ^*  Uiat  Mrs;  Hnldanj^ 
*'  had  hadan.interest^  but  had  coitTe^efif  itr  to  Mr.  Urrt/y 
Therefore,  most  roaAifestly,  there  was  an  interest  re» 
mainin^  in  one  of  the  two  lessors  of  the  plaintiff^ ^  and  it 
was  indifferent  to  the  plaintiff,  in  which  of  the  two  it  sub* 
'sisted.  If  it  was  out  of  Mrs.  Haldancy  it  was  wi  Mr. 
Vrrj^  :  iotytliHs  far  the  wituqss  ha^l  clearlj  proved.  And 
therefore  they  had  a  right  to  rest  the  master  here ;  Ua^iqg 
claimed  under  two  demises,  and  she wjx  that  there  was, a 
subsisting  right  in-  the  one  or  in  tjb'e  other^of  the.t^o!  [  2487  J 
lessors.  So  that,  either  under  one  c}<^n|iaeor  under  the 
other,  the  plaintiff  Imd  proved  a  good,  title.  Therefore 
tfiis^  nonsuit  ou^h^  to  beset  aside ;  and  the  cause  go  down 
to  trial  again. 

They  urged  the  propriety  of  adhering  t^  the  scttted 
rules  of  evidence,  and  the  inconvenience  which  would 
attend  the  rendering  those  rules  again  vague  and'  fluctu* 
ating,  by  an  unnecessary  departure  from  thenr  after  they 
had  been  fully  estabKshed. 

Lord  MAnaFiELo  reasoned  frpm  t|ie  nature  of  an 
ejectment,  and  the  course  of  proceeding,  upon  it.  H^ 
laid  it  down  as  a  position^  ^^  that,  in  this,  action,  tlii^ 
^^  plaintiff  cap  npt  recQve.r,  but  upon  the  strength  of.  hit. 
^^  ovrs  title.  He  can  not  found  his  claim  upoa  tk^ 
weakiie$s  of  the  defendanCs  title.  ¥6x^pc^sts$iOtt  gives 
the  defendant  a  right  against  every  ipaa who  co/l  not^k^ 
a  good  title. 

The  plaintiff  here  claims  under  awi4ow  y9ho^ncterwat 
in,  the  receipt  of  the  rents  and  profits.  Robert  Etolmes^ 
In  October  J79'l,  conveyed  to  John  Btnchford^  for  life. 
jBfarA/bnf  died  ih  1759;  She  was  widow  apd  devisee  of 
of  Fbbert  ffolmes^  who  died'  in  April  1751  :  but  the 
rents  were  received  for  John  Bhchfordin  175!^  and  L733,' 
and  after  his  death  in  1759,  for  tnree  years,  for  his  son' 
Robert  Blackford^  9A  dgvisee  ofi  «/bAn^  bid  fkthcr;  there 
was  no  proof  of  any  Receipt  of  rent  sino&the  Btachford$^ 
And*  the  witness  pvodoced^  fov  the  plaiiitiff .  proved*  upoiitf 
eross^examination,  ^^  that  she  had  coi»^yed  away  her 
^^  interest  in  the  }»emi$seS)  to  Oby^  before  tbo  0th  o^ 
<^  October  1768;"  whic&i^tis  the  d^^  oa  which  bb^ 
demises  were  laid  tO' be  roadt.  So  tbat^  it  L^  plain  thai 
the  plaintiff:  liad^  na  <«tfr  ujider  the^  mA^i  'VhH 
Uddane. 
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i*heh^  as  to  bU  claifi^  of  9i  title  ttnder  Vrry^   he  hai 
^^^        nor  pr&oedmy  title  in  Urrv.    Tbe  imrj  oodld  not  hftfe 

^* found  for  the  phuntiff^  umaer  the  detd  m  oonvevanee  to 

Vrryj.  wUhinU  prcducbfg  it.  And  ^fobiilbljr^  theie  wat 
somethinff  in  the  deed)  irbiclt  wonla  baVe  sliewii^  tbat 
Vrry  bad  nd  title. 

Ht  principdlljf  bid  stress  irpoh  tb^  j[>laintlff  *«  refusUu 
to  product  tte  6dnve7ance  froni  Mrs.  HdUttne^  i?bic] 
Ifas  ill  Court.  Tbe  want  of  ndti^c^  was  no  6bjcction^  io 
ihit  dase ;  because  tbey  bad  tbe  de^  fit  Court:  The  re- 
fusal to'  ()rodu(5e  it  was  an  unfair  attempt  to  i^edoTer,  con- 
trary to  tbe  real  merits :  and  bein^^  a  deliberate  rdTanl, 
by  tne  advice  of  Counsel,  contrary  to  tbe  recommeoda- 
tion  of  tbe  judge^  warranted  (be  strcmgest  presumptioii 
<<  tbitt  tbe  deed  w6^1d  shew  thift  neftb^  6f  the  lessors  of 
.,  'MhepliCintiff  bad  stay  title." 

[  24B8  J  y^^  Justice  Yates  thought  the  plaintiff^ ought  io 

have  had  a  verdict.  He  founded  himself  upon  the  rules  of 
evidence.  Its  coming  out  upon  cross^examnaijhn  of  the 
yl^itness  makes  |io  difference  :  no  more  does  the  vatue  of 
•  the  estate,  The  plaintiff's  counsel  were  not  obliged  to 
produce  this  deed  :  no  man  tan  be  obliged  to  produce  evt- 
ifenee  against  himself.  The  onl^  consequence  of  notice 
to  produce  it  would  have  been  ^^  the  admitting  inferior 
<<  evidence."  He  instanced  iA  a  case  which  EappeoQii 
before  bitnself ;  when  apoll^book  which  lay  in  Court  was 
refused  to  be  produced :  be  held  ^<  they  Could  not  be' 
^^  obliged  to  produce  it."  Aitd^  this  his  determination 
Iras  acquiesced  in, 

IJe  thought  the  counsel  fot  the  plaintiff  should  not 
Suffered  a  nohSuit ;  buft  should  have  appeared^  and  so 
had  it  left  to  the  jury ^  ^<  whether  the  plaintiff  bad  Shewnf 
*^  a  suMcient  title  or  not." 

Mr«  Justice  Aston — In  an  ejectment,  the  pi^rty  wrbo 
would  change  tbe  possession^  must  take  out  a  title.  This 
was  a  scamblin^  title.  It  was  a  matter  of  small  yaliie, 
excepting  its  bemg  for  the  purpose  of  voting  at  the  elec- 
tion of  members  to  parliament. 

The  coiiveyaince  from  Robert  Holmes  to  Alderman 
£iacA/on/wasinl731.  B/acA/orrf died  in  1759.  Holmes 
died  m  1751,  and  devised  to  his  widow :  she  married 
Haldane:  Akierman  Blackford's  son  entered  as  devisee 
^f  his  father^  and  held  it  three  years.  Mrs.  Haldane 
had  no  title  but  as  devisee  of  Robert  Holmes.  William 
djark^  the  witness  said^  she  bad  conveyed  to  Urry.  But 
the  pLaiatiff  shewed  no  title  under  Urry^  which  he  oughir 
to  bare  done. 
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I -was  not  called  upon,  to  leftye  it  to  the  jury.   I  thought       *'69. 
the  refusing  to  produce  the  deed  was  a  waot  of  fairness ; 
tind  that  the  plaintiff  had  not  made  A  complete  title,  with-        ^^' 
out  it.  '  ^' 

But  if  there  is  any  doubt  In  the  Court,  I  hare  no  ob-  "^^VBr^ 
jection  to  a  new  trial. 

Mr.  Justice  Willes  thought  the  direction   was 
right. 

In  ejectment,  the  plaintiff  must  recorer  upon  the 
strength  of  his  own  title. 

The  only  proof  here  is,  ^^  that  the  witness  said  that 
^^  Mrs.  Hatdane  had  conveyed  to  Uny ;"  But  he  would 
fiot  produce  the  deed  of  conreyaUce  to  Uny^  though 
actually  in  Court* 

I  don*t  say  that  the  Court  could  oblige  theni  td  pro^    [  2189  ] 
duce  this  deed.    But  I  think  the  title  of  the  plaintiff  was 
not  complete;  the  deed  not  beiil^  producedi 

Parol  evidence  could  not  be  givtfn  bjf  the  party  who  had 
the  deed  in  his  power ^  and  refused  to  produce  it  i  though 
it  might  bv  the  adverse  party.  It  is  reason&ble^  that  if 
one  party  is  in  possession  of  a  deed,  and  refuses  (after 
proper  notice)  to  produce  it,  the  other  side  should  bead'^ 
Initted  to  prove  the  contents  by  inferior  evidence :  but 
there  is  no  reason  why  the  possessor  of  the  deed  should 
be  allowed  to  give  such  inrcrior  evidence^  when  he  can 
give  better^  if  he  pleases. 

Lord  Mansfiblo  observed,  that  in  ct;:)// caiises,  the 
Court  will  force  paities  to.  produce  evidence  which  may 
prove  against  themselves ;  or  leave  the  refusal  to  do  it 
(after jproper  notice)  as  a  strong  presumption,  to  the  jury. 
The  (Jourt  will  do  it,  in  manv  cases,  under  particutar 
circumstances,  by  rule  before  thetriid  ;  especially,  if  the 
Darty  from  whom  the  production  is  wanted  applies  for  a 
favour.  But  in  a  criminal  or  penal  cause,  the  defendant 
is  never  forced  to  produce  any  evidence;  though  he 
should  hold  it  in  his  hands,  in  Court. 

Per  Cvk\ 

Rule  discharged* 


CcHiNG  versus  Siblt. 


# 

ERROR  was  brought  by  the  defendant  below,  upon  a  No  damaget 
judgment  for  the  plaintiff  in  C.  JB.,  ih  an  action  of  Sfiw>Un'Se 
debt  upon  the  Bribery«Act  of  S  O.  %k  c.  24*  §  7.    Upoii  bribery  act 

[See9ViB.6af] 
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^'^^'       the  ii\9\j  a  ^rdiot  iras  t^'ivm  for  tbe  plairtttff;  ibr  jgHXW 

and  l«v.  damages;  beshhs  bis  eosts  and  charj^^ ;  andv 

tulftiHNG     miieli  ffirhisooetnand charges:  and  judgment  Irsi^enteidl 

^'  accordingly,  and    for  costs  de  incrementOy     so   innch; 

MBl/r.       amoaiifing  in  th«  wbole  to  so  rmich. 

The  error  objected  was,  ^^  that  the  plaintiff  is  not  iih 
^^  titled  to  damages  :  uo  damuj^es  for  deieotion  of  the 
*^  debt  can  be  jgrivon  in  a  popular  action."  1  Bolts 
^'  Jbridgftiail  574.  Letter  \\  pL  I.  and.p/*  \^_  in.  pojnt 
Si>  also  was  the  case  o(  Sir  Thomas  trederiok  y .  Jlndras 
•  itf  n  T  *!.  »  Lookn^p:  (which  case  may  be  seeu  at,l2M:gc,  imte^  0. 8OI8 

reTerscd  the  Mr*  jlsA/iurst,  for  <hc  plaiDti^  belpVy . answered  that 
{ili^diimlL***^  that  was  an  action  on  the  Gaming-Act ;  af>J'was  brpu^ht 
aitd  MrSIf^     for  the  money  lost,  and.  the  trf^ble  Tafue.    And  lie  mid 

there  is  a  difference  between  penal  Statutes  wbicb  give^ 
I]  S490  3  sum  certain  and  an  actipu  01  debt  to  the  party  suing ; 
and  those  which  giye  an  unceriain  syvok^  (as  to  rctoovcr 
treble  damages.)  In  the  loiter  case,  t^erq.  oaa  he  no 
damages  for  the  deteotion,  nor  any  cdsts :  but  in  the 
former  J  the  plaintiff  shaQ  recover  both  hb  (hiipages  aiHl 
costs*' 

The  case  of  North  v.  TViu^alCy  in  Cro.  Ca^.  4^9,  I<g«;S 
down  and  establishes  that  difttinction.  And  S^I^cx*  574. 
Sedgwicke,  qui  tarn  &;c.  v.  jRicf^atdsony  takes  t))€^  same 
distinction,  and  is  at  least  a  tacit  authority  for  rpe.  A/id 
l^Q  observed,  that  the  declaration  always  la^s  it,  to  t^e 
J^Taintiff's  damages. 

Ilere,  a  right  is.  attached  in  the  plaintiff,  by  brin^n^ 
tTie  action :  and  the  defendant  ought  to  have'  p4i(l.  tli^ 
tooncy  immediately  upon  icifemang.  Therefore,  the  Ijr, 
diunjiges  for  the  dqtenjion  is  right;  and  the  jtidgment 
Ought  to-  be  affirmed  in  toto. 

ButaMea^,  it  ought  to  be  affirmed  as  to, alf  the  rcsf^' 
but  the  I5.  daniagcs. 

Mr.  Serjeant  Glt/m^  contra  for  the  plaintiff  in  error 
replied.,  that  in  the  case  cited  frotti  Cro\  Car.  53(9,  the* 
plaintiff  was  the  patty  grieved  :  and  in  3  Lev,  374,  no- 
thing was  determined,  upon  that  part  of  the  case. 

ffcf  insisted,  that  no  damages  for  detention  of  the  debt 
can  be  given  in  a  popular  action ;  because  nothing,  no 
interest  is  ^iltached  in  the  plaintiff,  before  liis  bringin/gr 
the  action  :  he  had,  before  that,  no  more  right  than  any 
other  man.  Therefore  the  gtving  hiitf  damages  is  er- 
roneous. 

.  Coii«e()MeAt]y,  the  jiidg<n^  inust  be  revei^fbfith  fpr 
the  ts.  dajivages,  and  for,  thq*  coi^^^v  as  tb^c^sUift^.tfiaBrhi 
gQT4Uid  with  tho  damages* 
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Lord  Mansfield — There  are  no  damages  to  be        1769# 
given  in  these  popular  action^.     This  Statute  gives  costs,  ^ 
indeed  :   but  here  the  damages  and  costs  are  blended      cumihg 
toffether.  V. 

Where  the  plaintiff  below  brings  a  writ  of  error,  we  '  wbi#t.  j 
mat/  (not  may^  we  mus*^  per  Holt,  C.  J.  in  Salk,  403.  and 
in  Salk.  262.  here  referred  to,  it  is  not  maj/^  as  here,  but  ^^  ^^^^  ^^J 
shall,)  not  only  reverse  what  is  wrong ;  but  give  judgeraent 
for  what  is  right.  Where  the  defendant  below  brings  a 
writ  of  error,  we  onlv  reverse  such  wrong  part  of  the 
judgment,  as  he  complains  of*.  ^ 

Mr.  Justice  Yates — The  plaintiff  has  no  right  to  p.stdd,8ud 
the  debt,  till  after  conviction.     Therefore  he  can  havq  ^  ^^^'  *^20 
no  right  to  damages  for  the  detention  of  it.     And  as  tliQ 
costs  and  damages  are  incorporated,  the  judgment  must     r  349]  1 
be  reversed  as  to  hcfth  damages  and  costs, 

The  CounT  all  agreed,  that  the  judgment  ought  to 
be  rev<fr;et/ both  as  to  the  damages  ana  costs;  and  offirm'^ 
fd  as  to  the  debt. 

AutE  ACCOEDINOLY* 


o 


Rex  versus  Berney  BitoGRAVE,  Esq,    (S.  C.  Botl.)    p^^.  j^^^^ 

N  the  second  day  of  this  term,  Mr.  Solicitor-General  s^"„"^o?to 

{Dunning)  moved  to  quash  an  order  of  sessions  con*  be  set  aside 

jSrmirig  a  rate  made  for  the  relief  of  the  poor  of  the  ""^^^  !»*«>- 

parish  of  Worstead  in  the  county  of  Norfalk.  [SceV  Dura!' 

The  Order  objected  to,  was  made  at  a  general  quair-  <i^5.Dong.54i. 

ter-sessions  holden  for  the  County  of  Norfolk^  on  the  5th  ^^'  ^^^'J 
of  April  9  G.  3.  and  was  in  the  following  words. 

Whereas  Berney  Brograxe^  Esq.  one  of  the  inhabi- 
tants of  Worsteaa  in  the  county  of  Norfolk^  appealed 
to  this  Court,  to  be  relieved  against  a  rate  made,  in  due 
form,  the  6th  day  of  January  1769,  for  the  relief  of  the 
poor  of  the  said  parish,  wherein  the  said  Birney  is 
assessed  of  £160  3s.  9d.  per  annum  ;  whereof  j63  15s, 
is  charged  for  the  profits  of  a  fair  held  once  in  every 
year  in  the  said  parish  ;  aud  for  inequality  throughput 
the  whole  of  the  said  rate.  And  whereas  it  was  admitted, 
on  the  hearing  of  the  said  appeal,  ^^  that  some  time  in 
^*  the  year  1763,  the  said  iBerney  Bra  grave  appealed 
^^  from  a  poors  rate  then  made  for  the  said  parish  ;  and 
**  that  afterwards,  the  said  appellant  and  the  then  officers 
^^  of  the  said  parish  of  Worstead  referred  all  matters  in 
dispute  touching  the  said  former  rate,  between  the  said 
appellant  and  the  then  officers  of  the  said  parish,-  ta 
the  determination  oC  three  of  hia  Majesty's  Jtistice» 
Vol.  IV,  gN 


it 


i 


iT*W,         '   ir  •iir  3rac:r  -iir  iir  Aui  rmiziT'  "ISKsa.  urzfnic  air  tkt 

^  IfifU^  :  '^ai  n  ^e  j^"v  L^i^i:*  'iie  i^iAi  I2iffnt  Jim u  fly 
-"  ji  irier  m  *^!tf  ul  u^ontt^.  iiii  rF-mfmnoni  tie 
^  pAfiXes  *»i  znnmsnt  ^  iir  Tsfe  -n«si  naiir  urcsiiEfiap  1» 
*  fftf?  tK^Jkmn  riir^  2af{  iirm^r  7  ~:^iiea  1  jiir  d^d.  oBt  p»- 
^  SN^iuarf  I  i'i*f:;im<]Hm!  mr    iri«^»r  ii  riks  node  or 

''  'Vcm/  :  ami  *Jiaf  til  viinivVf^  ir  ki*mscg  wrAim 

*'  dA  </)9«c^i'  1^9  .t4&&cc :    2ari   "'hot  rfre    cftvr  b^ 


^  ui'^7  ''I'jfiit  »<  fi>  naks  their  rm» 

^  t&4!T»niMi#m  f  f»»  appeOHC  arf  s^  «cltfr  acnpicn  cf 
^^  £Mf/  Tfitklii  th^  ttbi  ptfiEift  ac  fini>jgjftfa  of  the 
^  ]re*9^f  tr»|^  and  tk-  occs^kVt^  of  alf  kyms^!/  wkkia 
*^  fke  v»i/l  fWfio  xt  /-^wr  MoitTT  ^aa^y  of'  their  HfsprctiYe 
*'  y^€P^}/  z-rm^  ;  a.id  Sd  nmimme  ^iststme  Cikrai  as  smek 
^^  mn^^  itrmn  fo  tiic  iHriaeimuoqaaJter  I76t^.**  That 
tb^  iippf^fUnf ,  f hinlir^  ki«*»Hf  a^gitfied  br  the  ■■!■■■ 
mnti  ftt'xAf  for  fhe  relief  of  the  poor  froai  .Virfaf<f  to 
Mi/h^e/maf  17^,  rf-tl,  in  the  bttf r  inMl  of  AVrenkror 
f b«  bet^mnior  of  Df.fmt^*^  dow  b<t  patf,  aad  befiMr  the 
rate  a|ipealH  Irmn  was  made,  gtre  aotke  to  the  charch- 
wardrnA  aikd  oTerftcrn  of  the  said  parish,  ^'  that  onle» 
^^  f  h^  ^auJ  parUh-rates  were  altered,  he  the  said  appel- 
^^  Uni  iiould  fHA  aVtdr  hy  them  ;  and  that  he  was  qmtc 
^^  dnt/j/hfirfj  wilh  the  said  rate^  ;'*  bat  did  not  then  or  at 
Hny  other  time  make  any  pririicular  objections  to  the  said 
rale  or  f  he  mode  in  TihicJi  the  same  was  made,  until  the 
time  of  hearing  the  ftaid  appeal.  That  the  said  chnrch* 
warden*  amJ  overseers  of  norsiead  aforesaid  did,  on  the 
0(h  day  of  January  last  past,  make  a  poors  rate  for  the 
Miid  parish,  for  one  quarter  cf  a  year  from  Michaelmas 
to  ChriMtrnoM  last ;  wherein  they  did  assess  and  rale  the 
ftaid  appdJant  and  all  other  occupiers  of  lands  within  the 
Mid  parish,  at  and  after  the  rate  of  threC'fourths  of  their 
fen\H*A'A\re  1/ear/i/  xnlue^  and  the  occupiers  of  all  houses  in 
the  said  parish  at  and  after  the  rate  of  one  moiety  of  the 
respixtivc  ycarljf/  values  of  the  houses  in  their  respectiye 
occupations,  within  the  said  parish  ;  from  which  rate^ 
Mr.  lirograve  apix*alcd.  And  it  appeared,  that  all  other, 
persons  assi'sscd  to  the  said  rate  had  paid  to  the  saine,^ 
ccpt  the  said  Mr.  Brograve.    Auro  now,  at  the  hear* 
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ing  oP  tlip  snid  appeal  from  the  \thole  nf  the  last  men-        1769, 
tio  hd  rate,  the  appellant  made  many  objections  to  the 
said  rjue;  and  in  piirticular  *'  for  that  he  was  rated  £3         BEX 
"   Jjv.  for  the  profits  of  the  fair  in  the  said  parish,"  v^ 

(which,  upon  evidence,  appeared  to  be  let  by  him  to saoGRAVE. 

Fo:i)^er ;)  and  also,  "  for  that  Henri/  Middlttoriy  who 
^^  occupied  about  seven  acres  of  land  as  tenant  to  the  ap- 
"  prllant  was  not  rated  for  such  land." 

And  thereupon  the  Court  [of  Sessions]  ordered  the 
said  last  mentioned  rate  to  be  amended^  by  striking  out 
the  particular  part  wherein  it  appeared  "  that  the  appel- 
"  lant  was  rated  and  assessed  for  the  said  /tmV,"  and  by 
therein  assessing  the  said  Henri/  Middleton  for  the  said 
seven  acres  of  land ;  he  the  said  Henry  Middleton  beine: 
present  in  Court,  and  consenting  thereto  :  and  they  have  L  *^™  J 
amended  the  rate  accordingly  ;  but  confirmed  the  said 
rate,  as  to  all  the  rest, 

Mr.  Dunning^  Solicitor^General  on  l^ehalf  ofMr.  ♦  •Mr.Brogrive 

Brogravey  moved  to  quash  this  order  of  Sessions;  ob-  ''^^J?"^''/*!?!' 

jecting,  that  it  wasantt/ie^z/^/ra/e/  and  that  it  appeared  state  of^h  ^ 

upon  the  face  of  it  to  be  so;  for  that  the  occupiers  of  case;  and  as- 

housefly  and  the  occupiers  of  lands  ought  to  be  rated  ?'!!'*''***?* 

equally;  and  there  was  no  pretence  to  rate  the  latter  at  rightly^reprc- 

/Aree-ifourths  of  their  yearly  value,  when  the  former  were  scnted,  as  the 

pnly  rated  at  /ajo-foucths.  '  order  is  drawn 

•^  up. 

Lord  Mansfield  said,  he  did  not  see  any  appa- 
rent inequality.  He  thought  it  right  and  proper,  that 
there  should  be  a  difference  made  between  lands  and 
houses  :  for,  there  are  several  charges  incident  to  houses 
(as  repairs,  window-taxes,  and  such  like  deductions  and 
outgoings),  which  do  not  fall  upon  lands,  to  lessen  their 
value.  And  this  mode  of  taxation  was  agreed  to  by  the 
parysh  in  1764,  and  by  the  appellant  himself,  being  then 
present ;  and  was  continued  till  1768. 

Mr.  Dunning  objected,  nevertlieless,  to  the  laying 
down  any  standings  invariable^  perpetual  rule  in  a  parish : 
and  as  this  rule  is  now  perceived  to  bean  unequal  and  un- 
equitable one,  this  appeal  was  brought,  in  order  to  cor'* 
red  it,  and  to  fix  a  true,  just,  and  equal  one,  suitable  to 
the  circumstances  at  present  existing. 

Lord  Mansfield— The  Justices  have  thought  it 
an  equal  rate  ;  and  all  the  parish  were  of  that  opinion  in 
the  year  1764. 

Mr.  Justice  Yates — The  Court  can't  enter  into 
the  inequality  of  it ;  unless  it  appears  to  us  to  be  self* 
evidently,  necessarily,  and  unavoiaably  unequal. 

The  CouAT  gave  him  a  lule  to  shew  cause ;  but 

gN2 


di»i* 


Michaelmas  Term  10  Geo.  3.   fi.  R. 


176§.       If  ith  very  small  hopes  of  their  being  persuaded  to  make 

it  absolute. 
»B!|  Mr.  Serjeant  Fofilernow  shewed  cause^  why  tl|p  order 

y.  of  Sessions  sliould  not  be  /quashed,  nor  the  rote  which 

Bftod^AVB.  stood  confirmed  bj  it. 

Mr.  Solicitor-General  still  insisted  that  this  was  an  un^ 
equal  rate  ;  and  that  an  unequal  rate  was  au  unequHMe 
rate. 

The  revij  he  said,  was  the  rule  of  ratine:. 
[  2494  J         This  is  a  rate  upon  the  occupier^  not  upon   the  land. 
And  an  occnpier  of  a  hoiijfe  of  £^.  a  year  is  ^renerallj 
better  able  to  pay  his  rate,  than  a  farmer  who  occupies  a 
farm  of  £90.  a  year* 

The  Court  will  understand  the  word  ^*  vnfue**  in  the 
order,  to  menrr  ihvt  yearly  va^acj  and  not  the  yearly  rent. 
It  is  im|K)ssible  tlu^refore  to  com?1ruc  this  to  be  an  equal 
rale  ;  when  it  directs  "  (hat  lands  shall  for  the  future  pay 
*•  ihrec^fourfkn  of  tlie  yearly  value ;  and  houses  onfy  half 
*'  of  their  yearly  value." 

The  Court  were  clear  they  could  not  set  this 
ntfe  J^side,  unless  it  appeared  manifestfjt/  to  be  r/weqnal ; 
th6y  coiild  not  prtswue  it  to  be  so.  But  it  would  be  iiur 
jJOssible  to  presume  an  inequality  in  the  present ;  when, 
on  the  contrary,  this  g(*ntleman  himself  has  approved  of 
it;  and  all  the  other  parishioners  have  agreed  in  it. 

Per  CtJR*.  unanimously — 
KuLE  dischaaocd;  and  Oadea  affirvebu^ 


3|oD<}ay  e7th 
Nov.  1769. 

Infonnalioa 
lies  for  at- 
teroptiiu;  to 
hribie  a  Privy 
Coansellor  to 
procure  an 
office. 

[See  16  Vin. 
128.    6  Diim. 
630.    S  Eaitt. 
14.  l&l 


Rex  rcr.  Samuel  Vaiichan. 

/^N"  Fridai/  the  i7tb  instant,  Mr.  Ihimimg^  Solicitor- 
^'  General,  moved  for  an  intornhitiprt  for  a  misderaea- 
Dbnr,  at  the  private  prosecution  of  the  Dake  of  Grafton j^ 
(then  first  Lord  of  the  Treasury.) 

He  ijroducod  an  affidavit  of  the  Duke  of  Grafton^Sy 
proving  a  letter  to  be  received  bv  him  from  the  defendant, 
containing  an  offer  of  paying  j^5000.  into  the  hands  ol 
Mr.  Henry  NewcomhCj  to  be  delivered  by  him  to  the  per- 
son who  should  procure  a  patent  of  the  reversion  of  the. 
office  of  clerk  of  the  Supreme  Court  of  the  Island  ofJa^^ 
maica^  for  the  lives  of  Mr.  Vaughan^s  three  sons,  &r  the. 
lives  oF  three  other  persons  fo  be  named  by  him. 

His  had  likewise  affidavits  to  aiithelilicfite  the  hand* 
If  rilihg  of  Mr.  Vaughan. 

Mr.  Vmtgkah  ie)at  a  tase  also  to  the  Duke^  deiiriti^  his 
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f'  perusal  of  it  at  his  leisure ;  which  case  related  to  the  nar       1769. 
ure,  &c.  of  this  office. 

It  was  accompanied  by  a  letter  to'his  Grace,  indosiitjif        HKE 
ah  affidavit ;  which  affidavit  Mr.  Vaughan  says,  "  will  v. 

*^  shew  the  proposal;  which  will  be  encb eased  ifneces^  iTAuai^AK* 
•^^  sary.'*^  The  letter  offers  to  "  leave  security  in  Mr. 
*'  Henry  Newcombe'*^  hands,  to  answer  paying  the  £5000. 
"  to  the  order  of  the  person  who  should  procure  tlie  ;said 
"  patent."  And  it  concludes — "  I  will  take  an  opporr 
*'  tnnity  of  waiting  upon  your  grace ;  hoping  the  honor 
*^  of  a  conference  ;  otherwise,  to  receive  back  X]i\»  affida- 
*^  vit,  in  order  to  destroy  the  same." 

The  affidavit  Inclosed  in  this  letter  was  made  before 
the  Lord  Mayor  of  London.  It  represented  this  to  be  a 
matter  that  required  the  utmost  secrecy  ;  and  it  is  thereby 
sworn,  (f)esidcs  what  is  above  mentioned)  *'  that  tbi» 
"  whole  aft'air  is  an  entire  secret  to  every  one  but  Mr. 
"  Hcnnf  Nexccombe  ;  and  that,  whether  his  prcseotpro^ 
"  posal  shnll  prove  eSicacions,  or  be  rejected,  he  never 
**  will  disclose  it  to  any  person  whatsoever.*' 

The  Court  had  asked  Mr.  Solicitor-General  iipon  his  r* Bnrr.  «0d3.] 
first  moving  thiji  matter,  "  in  whose  dispasHion  this  office 
^^  was  ;"  and  wished^  tiiat  tliere  might  be  an  affidavit  to 
that  purpose. 

Accordingly,  an  affidavit  of  one  Mr.  Pollodc  was  now 
produced  and  reqd — ''  that  the  oQice  was  iu  the  disposi- 
*'  tion  of  the  Aiig",  and  passed  by  a  graqt  under  the 
'^  Great  Seal^  which  took  its  rise  from  a  fiign-manuai 
**  coimter-signed  by  one  of  the  Secretaries  of  State." 

There  was  likewise  another  aflidavit  now  read,  of  one 
Mr.  Rej/neU — *'  That  the  supreme  Court  of  Jamaica  is 
*'  like  the  three  Courts  of  B.  R.  C.  B.  and  Exchequer, 
"  in  England:  besides  which,  they  have  also  a  Court  of 
"  Chancery." 

Mr.  IVcdderburn  and  Mr.  Lec^  on  l)ehalf  of  the  defen- 
dant, now  shewed  cause  agaiu^t  granting  an  J4iforma^ 
tion. 

This  office  of  clerk  of  t^ve  Supreme  Court  of  the  island 
x>f  Jamaica  was  sold  under  a  decree  in  Cliancery  bcrcj 
upon  the  (e$ii4  ifui  trust  of  it  dying  insolvent. 

Mr.  LoiiHon  bo«i^ht  it,  aod  afterwards  devised,  one 
moiety  of  it.  The  representativrs  of  Mr.  PaxUm^  sold 
tlie  other  4»oiety.  Th^  ,subdivi!Uoos  of  it  have  been  since 
t)oth  devkfd  i\f\d  sold'  The  oSke  was,  consequently,  very 
carelessly  rxecu(e<l  by  xleputios. 

Mr.  yai^hitn  loph  a  ioarie  pf  t)ie  otB^ce  in  17(i5;  aad    [  2496  3 
put  if,  jippn  a  propi^r  footing.     H^  weiit  to  Jamaica  m 
i7^5;  aiHl  cetHMietl  in  i7^.;  and  liheo  applied  to  th^ 
.toukc  of  Grafton  J  and-  Mr.  Co)twat/^  who  were  then  the 
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J769.       two  principal  Secretaries  of  State,  for  a  grant  of  the  rr^ 

version.    He  applied  to  the  DukethrougMliis  Mr.  AVar* 

KEt         combe.     The  Duke's  answer  tras,  "  that  he  did  not  raed- 

V.  "  die  out  of  his  own  department."    One  Mr.  Houell  was 

VAUGHAN.  attempting  to  procure  it,  and  to  get  in  the  sul)sisting  in* 

terest ;  pretending  to  have  the  patronage  of  the  Duke  of 

Grafton  in   the  point  he  was  pursuing.     Tliis  alarmed 

Mr.  Vaughartj  on  account  of  his  lease^  as  well  as  of  the 

reversion.     Howell  and  Vaughan  had  a  treaty  upon  this 

subject:    and  Howell  persisted   in   his  attempt.       Mr. 

/  Vaughan  thought  that  lIoTDtlCs  interest  must  arise  from 

money ;    and  therefore  counteracted  him   by  the  same 

means  ;  and,  to  remove  all  ideas  of  using  this  application 

as  a  7Vfl|),  he  made  the  affidavit  of  secrecy,  and  sent  it 

inclosed  to  Mr.  Newcombe.     Mr.  Newcombr  returned  the 

affidavit :  and  then  Mr.  Vaughan  sent  it  to  the  Duke. 

The  old  rent  of  the  office  (the  neit  rent)  was  £400.  per 
annum:  it  has  been  now  lately  raised  to  750  guineas  for 
the  moiety  of  it.  The  office  had  been  soldy  devised^  leased^ 
and  very  badly  executed  b?/  depulu. 

Mr;  Vaughan  never  mentionea  the  affair  to  any  one. 
And  yet  two  letters  appeared  in  the  public  papers,  calcu« 
,  lated  to  affect  Mr.  Vaughan^s  character;  but  fictitious  in 
several  articles.  These  spurious  letters  represented  him 
as  a  man  that  had  abandoned  his  connexions  and  princi- 
ples.' They  treated  Mr.  Vaughan^s  conduct,  as  extremely 
silly,  and  very  unlikely  to  have  its  effect;  and  also,  as 
shewing  the  utmost  ignorance  of  the  world. 

But  as  he  took  the  office  to  be  a  saleable  office,  his  only 
offence  could  be,  that  he  suspected  the  noble  Duke  to  be 
capable  of  listening  to  this  his  offer.  And  his  affidavit 
only  meant  to  clear  him  from  intending  to  trap  the  Duke 
into  a  transaction  with  a  man  obnoxious  to  him  in  poli- 
tics ;  and  then  discover  it. 

They  hoped,  the  Court  would  not  add  the  weight  of 
their  opinion,  to  the  already  prejudiced  opinion  of  the 
public. 

They  then  argued  that  this  was  no  offence  at  all. 

The  solicitation  to  take  money  for  an  office  in  the  cofo* 
nies^  is  no  offence.     It  would  have  been  no  offence,  evea 
if  the  act  itself  had  been  done  ;  and  the  office  had  been 
granted  pursuant  to  the  solicitation, 
r  S497  1        ^^  ^^  ^^^  within  5,  6  Ed.  6.  r.  16.     That  act  does  not 
^  extend  to  the  colonies.     The  saving  in  V  7.  shews  that  h 

was  no  offence  at  common  law ;  that  it  was  not  illegal  t 
for,  this  proviso  leaves  it  io  the  two  Chief  Justices  of 
B.R.  andC.B.andJusticesof  Assize,  to  do  asthey  mifht 
have  done  before^  in  any  office  to  be  given  or  granted  t>j 
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tliciu.    This  proves  that  the  legislature  did  not  (consider       1769. 
^his  sale  of  offices  to  be  malum  in  se. 

The  case  of  Blanhard  versus  GMf/  (in  2  Sdk.  411  and        B^x 
4  l\Lnl.  "215.)  also  proves  the  same  point ;  because  jud^-  ▼• 

ineiil  wiib  •^iven  for  the  plainti6f.   That  case  was  an  action    vaughaht. 
^f  debt  upon  bond,  conditioned  for  performing  articles  of 
agreement  concerning  the  office  of  provost-marshal  of  «/a- 
maica :  and  it  was  then  settled  aud  determined,  ^'  that 
this  act  of  3^6  Ed.  O',  doe«  not  extend  to  JamaicaJ*^ 

In  the  .case  of  Godofphin  versus  Tudor^  it  was  deter? 
mined  that  if  the  reservation  be  out  of  the  profits^  the  de« 
putation  is  good  ;  but  if  it  be  a  sum  in  gross;  then  it  is 
within  the  Statute. 

The  sale  of  any  office  h  not  malum  in  se  ;  notwithstand- 
ing the  inaccurate  report  of  tlie  case  of  Stockwell  versu9 
North  J  in  iVoi/  i02,  and  also  in  Moor  781.  It  is  no  ofr 
fe/ice  at  common  law;  'us  no  crime  ;  no  object  of  positive 
punishment.  It  is  not  immoral^  if  a  good  man  and  a  suffi- 
cient one  is  promoted  to  the  office.  Neither  is  it  urflawn 
ful :  far,  in  the  case  in  Salkeld^  judgment  was  given  for 
the  plaintijQT.  Nor  is  there  any  resolution  or  evea  dictum 
*'  that  it  is  unlawful." 

The  offices  at  the  Rolls  and  in  the  Exchequer,  concern 
the  administration  of  justice,  and  are  not  within  the  pio* 
viso  in  the  act :  and  jet  those  offices  are  sold 

Therefore  if  the  act  had  been  done^  and  the  proposal 
carried  into  execution,  it  would  not  have  been  punish? 
^ble  at  common  law.  M^uch  l^s  then,  can  the. mere  soli' 
citation  to  dp  it  be  so  ;  no  act  being  done,  in  consequence 
of  it. 

There  is. one  case  of  a  solicitation  to  commit  perjury, 
none  being  actually  committed ;  in  2  Shower  1.  Hex  v. 
Johnson^  an  attorney.  But  this  is  a  single  case^and  very 
impeirfectLy  reported. 

Mr.  JJunningj  Mr.  J^KaUace^  and  Mx.  Ranbj/^  controy 
for  the  prosecutor. 

The  charge  is  an  attempt  to  corrupt  the  Duke  pf  Gra/- 
(072  in  the  disposal  qt  an  office  of  trusty  in  the  co/omejr^ 
concerning  the  administration  of  justice ;  to  influence  a    [*  S499 
Privy  Counsellor  and  first  JUord  of  the  Treasury,  to  give 
liis  advice  under  a  J[)ribe. 

As  to  this  office  Jbeing  once  sold  under  a  decree — It  does 
not  appear,  what  was  then  proved  or  understood  about 
the  nature  of  the  odice.  But  even  if  it  is  saleable,  th^t 
will  not  warrant  a  man  to  solicit  one  .of  the  first  officers  of 
the  crown  to  take  a  bribe  for  procuring  from  the  crown  the 
disposal  of  the  reversion  of  it. 

Thi3  attempt  is  criminal  in  the  tempter :  and  the  Court 
IvUl  declare  it  to  be  so^  l>y  grantiiig  tnis  infprmationy. 

^N4 
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1769.  The  judgment  of  the  Court  in  the  case  of  Bhnkard  r, 

Galdj/^  mi^ht  have  been  given,  because  the  mafier  w&f 
MUX        nd  xoHhin  ihfe  act. 
^  But  neither  that  act  nor  (he  act  of  IS  Ric.  2.  r.  2.  men« 

tAOGftA^.  tioncd  in  Lord  Maedesfidd^s  trial,  are  necessary  to  sup* 
port  this  motion  tf  \ 

'  It  may  be  neither  criminal  or  dishonourable,  to  seU  oS« 
ees  which  are  safeable.  But  granting  that  point,  yet  the 
method  wliich  Mr.  Vavghan  has  taken  to  oome  at  this 
office,  is  criminal,  i  Hawk.  P.  C.  r.  67.  Title,  ♦*  bri- 
'*  berv,"  p.  168,  169.* is  strong  to  this  purport. 

In  JLord  Macclesfield*^  case,  the  offence  charged  was 
taking  money  for  appointing,  and  taking  money  for  re* 
commending  Xo  offices.  That  prosecution  was  not  founded 
upon  Statute,  but  upon  common  lawr  One  of  those 
offices,  clerk  of  the  custodies,  (v.  Art.  9.)  was  in  the  gift 
of  the  crown  ;  and  Lord  Macclesfield  insisted  on  a  right 
to  recommend.  But  yet  he  was  not  to  take  money  for  that 
recommendation 

So  here  Mr.  Vaughan  offered  the  Duke  of 'Graften 
JgSOOO.  for  such  recommendation;  which  money  the 
Duke  ought  ncft  to  take  for  it. 

This  offer  is  criminal;  because  the  taking  th^moiiey  was 
incompatible  with  the  duty  of  the  Duke  of  Chrafton^  as  a 
Privy  Counsellor  and  first  Lord  of  the  Treasury  ;  it  was* 
ofered,  to  tempt  the  Duke  to  betray  his  tmst^  by  giving 
his  advice  to  the  king  under  such  -a  corrupt  motive. 

To  soHdt  aiid  counsel  the  conns  itting  of  a  crime,  is  cri** 
minal. 
[  2499  J  As  to  the  case  of  Rex  v.  Johnson^  in  2  Show.  p.  1. — 
It  shews  that  the  charge  was  considered  as  cut  offence,* 
though  the  judges  differed  about  the  measure  of  the  pn^ 
n(islnnent. 

As  to  what  has  been  urged  about  this  soKoitation  not 
being  criminal,  because  Acre  was  no  act  done  in  conse- 
quence of  it — The  case  of  Rex  v.  Plymptony  2  Lord  Rc^'^ 
m<md  1378.  is  in  point :  for,  that  does  not  appear  to  be  a 
promise  accepted,  or  the  money  paid.  This  very  earcep** 
tion,  ^*  that  the  promise  was  no  crime,  without  shewing 
^*  the  fact  doncy^  was  tfi(ken,  and  over-ruled. 
•  Vide  ante,  In  Bush  v.  Rawlins,  Tr.  29,-  SO  G.  8.  JB.  iS.^*— N^ 
roi.  3.  p.  1S36.  doubt  was  made  whether  it  was  «c*  an -offence  at  "com- 

9non  taw  :  ihtt  -questtion  wift  ^  whether  it  was  tDHSkin  the 
fiet. 
[See  5  Burr.         Here  waisM  AVL  intention  tn  the  tempter ;  and  an  ability 
iT^O  fci  the  Duke  to  perfnrm  the  "thing  ^proposed,  if  he  'hw 

listened  to  the  proposal. 

Lord  MANsf!>>ifii^>'--Thedefendafrt  himseff  i^hojtigfat, 
this  tiaitgamim^o«fld  juxk  4Mar.(he1iefit.    Hts  «ffid«fk 
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says  **  it  was  a  matter  that  reqnired  tlie  dtmofst  secrecy  .^^     ■  J'^« 
The  extraordinary  security  for  the  money,  which   he 
proposed  to  leave  in  Mr.  ffewcombe*6  hands;  the  afiida<^         *^* 
vit  offering  to  pay  it,  and  swearing  to  keep  it  a  pro-  ▼• 

found  secret;   and  the  other  circ^imstances,  all  prove   TAWlHAira 
that  lie  hifnself  looked  upon  it  as  an  unjustifiable  transac- 
tion. 

If  these  transactions  are  believed  to  be  frequent,  it  is 
time  to  put  a  stop  to  them. 

A  minister  trusted  by  the  king  to  feoommend  fit  per- 
sons to  offices  would  betray  that  trust,  and  disappoint 
that  confidence,  if  he  should  secretly  take  a  bribe  for  that 
recommendation. 

A  terrible  consequence  would  result  to  the  public,  if 
every  thing  that  such  an  officer  is  concerned  in  advising 
the  disposal  of,  should  be  set  up  to  scJe. 

I  am  therefore  for  making  the  rule  absolute.  He  may  ^ 
demur,  or  move  in  arrest  of  judgment,  or  appeal  to  a 
higher  judicature.  I  am  olear,  that  this  is  a  misde** 
mcanour,  and  punishable  as  such.  Rut  nevertheless  i 
shall  be  open  to  bear  ai^nments  en  a  demurer,  or  in  ar* 
rest  of  judgment,  without  prejudice. 

As  to  tfie  Statutes  of  12  R.  «.  c.  2.  and  5,  6  Ed.  6.  r- 
16.    I  agree  with  Mr.  Solicitor^General,  '*^  that  the  argu- 
taent  does  not  turn  upon  their  extendingor  not  extend-     r  g^OQ  7 
ing  to  J^mmca."    Fw",  this  ot&ct  is  granted  under  the     *■ 
Great  Seal. 

The  argwnent  is  stiong,  tbot  ibese  Statutes  do  not  ex-  ne  Vin.  138, 
tend  Ui  Jamaica,'  though  they  were  enacted  long  -before  i29. 
that  isiand  iielonged  to  the  crown  of  Engtand.  ^  ^'  ®*'  ^^'i 

if  Jamaica  was  considered  as  a  conqttestj  they  ^would 
retain  their  old  laws,  tilltiie  Conqueror  had  thought  fit 
to  aher  them. 

If  it  is  considered  as  a  cdc^^  ("which  it  ou^ht  to  be^ 
the  old  inhaibitaiits  having  left  the  island),  Aen  these 
Statutes  are  positive  regulations  of  Police,  not  adapteA 
to  the  circomstanees  of  a  new  colony  ;  and  therefore  nit> 
part  of  that  law  of  England  which  every  colony,  ftom 
necessity,  iA  supposed  to  carry  with  Aem  at  their  first 
pbmftat£oa. 

Ho  Aict  of  ftvliament  tnade  fAer  a  colony  is  jflanted^ 
is  oonstnied  to  extmd  to  k,  without  e]mress  words 
shewing  the  intention  of  the  legislature  to  w  ••  Jhatit 
"  should." 

Bi>t4Kve,  tie  ottce  JB|eramed  by  Letters  Patent  under 
the  iGveat  £ed  of  Enffbnd;  and  therefore  must  be  go- 
verned by  the  laws  of  England, 

So  that  it  turns  upon  tne  common  law.  And  the  first 
consideration  is,  whether  a  great  officer,  at  the  head  of 
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1769.       the  treasury,  and  in  the  kind's  confidence,  selling  his  in* 
terestwith  the  king,  in  procuring  an  office,  be  not  guilt j 
BEX        of  a  crime. 

y«  The  king  is  not  to  raise  a  revenue  out  of  this  office. 

YAUGUAN.  The  Duke  swears,  and  it  is  not  denied,  ''  that  the  £5000, 
*^  was  offered  to  him,  to  procure  this  office  for  Mr. 
F(Oi/gAa«." 

Can  it  be  doubted  whether  the  doing  this  would  have 
been  criminal  in  the  Duke  of  Grafton.^  I  suppose  that 
most  of  the  impeachments  against  ministers  have  been 
for  taking  money  to  procure  offices  grantable  by  the 
crown. 

Wherever  it  is  a  crime  to  take^  it  is  a  crime  to  give  i 
they  are  reciprocaL  And  in  many  cases,  especially  in 
bribery  at  elections  to  parliament,  the  attempt  is  a  crimes 
it  is  complete  on  his  side  who  offers  it. 

If  a  party  offers  a  bribe  to  a  judge,  itieaning  to  corrupt 

him  in  a  casedepending  before  him  ;  and  the  judge  taketh 

it  not ;  yet  this  is  an  offence  punishable  by  law,  in  the 

r  2501  1    V^^y  ^^^^  offers  it.    S  Inst.  147.     So  also  a  promise  of 

^  ■*    money  to  a  corporator,  to  vote  for  a  mayor  of  a  corpora- 

•  t  Lord  tion ;  Its  in  Rex  v.  Plwnpton.*    And  so  also  must  be  an 

lUym.  1S77.     offer  to  bribe  a  Privy  Counsellor,  to  advise  the  king. 

Therefore  it  appears  to  me  that  this  is  a  misdemeanor. 
'         But  if  it  be  in  the  least  doubtful,  I  would  have  it  put 
in  such  a  way,  that  a  judgment  may  be  solemnly  had 
^    upon  it. 

Mr.  Justice  Yates — ^This  has  not  the  least  resem- 
blance to  the  sale  of  an  office*  This  charge  is  for  attempt* 
ing  improperly  the  procuring  of  the  office ;  not  for  giyui^ 
a  price  for  bestowing  it.  It  is  an  office  in  the  gift  of  the 
i>rown  ;  not  of  the  Duke  himself. 

The  affidavit  which  mentions  ^^  that  the  matter  requires 
^^  the  utmost  secrecy,^'  shews  the  defeudant's  own  senti- 
ments about  it :  and  he  desires,  in  case  of  non-acceptance 
of  his  offer,  to  have  the  affidavit  back  again,  in  order  to 
destroy  it.  This  don't  agree  with  the  excuse  about  a 
trap. 
]No  doubt,  this  is  an  offence  at  common  law* 
If  it  be  but  questionable,  it  ought  to  be  inquired  into  : 
'tis  a  matter  fit  for  inquiry.  It  may  hereafter  be  more 
solemnly  determined,  on  ciemurrer,  or  iu  arrest  of  judg<» 
Alient,  or  otherwise. 

Mr.  Justice  Aston  and  Wtlles  concurred. 

Per  Cua.*  unaniAiously — 
Rule  iKwule  absolute* 
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Tuesday  S8th 

Evan  Thomas  versus  Goodtitle.  ^ov.  i7d9. 

IN  ejeclineiit,  on  a  writ  of  error  from  C,  B.     Evan  Bailin error oa 
Thomas^  the  defendant  below,  and  now  the  plaintifi*  ajodgmentin 
in  erjor,  offered  to  become  bail  to  prosecnte  the  writ  of  Ji^ift^^n*'""*^ 
error,  and  to  justify  in  double  the  rent.  doable  the  rent 

J:udgmeiit  had   been  given  for  the  plaintiff  in  eject- 
ment ;  and  also  for  j[^29  costs. 

Mr.  Grijith  Price  opposed  the  bail,  on  affidavit  of  his 
insohenvi/^  and  having  been  discharged  out  of  gaol  as  an     ^  gprva  i 
ir?^ol vent  debtor  ;  and  alledged  that  the  plaintiff  in  eject-     L  *^       J 
ment  had  a  mortgage  upon  the  premi:»scs,  for  as  much  as 
they  were  worth. 

See  the  Act  of  16,  17  C  2.  c.  8.  ^  3.  which  directs, 
that  the  -plaintiff  in  error  should  be  bound  to  the 
plaintiff  in  the  action  of  ejedione  firma^  Sfc.  in  such 
reasonable  sum  as  the  Court  to  which  such  writ  of 
error  shall  be  directed  shall  think  fit ;  with  con- 
dition, that  if  the  judgment  shall  be  affirmed  in 
the  writ  of  error,  or  the  writ  be  discontinued  in 
default  of  the  plaintiff  therein,  or  the  plaintiff  be 
sonsuit  in  6uch  writ  of  eiror,  that  then  the  plain- 
tiff shall  pay  such  costs,  damages  and  sums  of 
money,  as  shall  be  awarded,  upon  or  after  such 
judgment  Affirmed,  discontinuance,  or  nonsuit 
)iad. 

Tlie  Court,  on  consideration  of  the  clause  in  the 
Statute,  and  also  of  the  practice^  (which  is  to  require 
him  io  justify  in  double  the  rent,)  did  accordingly  admit  t*  ^*''"  ^^'^ 
him  to  be  bail :  and,  the  rent  being  £16  per  a:inum^  he 
justified  in  double  that  sum  (£32.) 

They  said,  they  had  nothing  to  do  with  the  mortgage.  . 


Jacobs's  Case* 


o 


*  See  the  Note 


iN  a  motion  of  Mr.  Kenyonh  "  for  Jacobs  to  answer 

*'  the  matters  of  an  affidavit."  

The  Court  declared,  that  on  the  last  day  of  the  iiTp',  ebuvoi. 
term,  there  cannot  be  a  motion  to  answer  the  matters  of  \-  ^^^  «*'•■ 
an  affidavit,  any  more  than  a  motion  for  an  attachment.  ^^^  ^d^' 
The/  held  it  to  be  contrary  to  the  practice.*  aaa^hiag  in- 

Motion  DEM«,      JlST "^ '"^ 
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1769* 

Belchier  versus  GAnsell. 

TN  ^n  action  for  £^34  bail  had  justified  :  bof,  ^  ibe 
iSidf -tmr  rttle  X  plaintiff  did  not  like  them,  he  and  his  attorney  there- 
dtscbamd  ""*  ^^®  obtained  a  side-bar  rule  **  ifor  leave  to  dis^onihiue 
after  hiiUfica-  ^*  that  action,  upon  payment  of  costs  ;"  not  disclonng^ 
tionof  bftii.      ihut  bail  had  justified  in  the  action  which  he  prayed  to 

discontinue.  Then  he  brought  a  new  action,  upon  the 
ver^  same  bonds;  only  laying  the  new  action  in  Middle^ 
sex  instead  of  lAmdon.  The  plaintiff  made  a  fresh  affi- 
davit of  the  debt  being  due  ;  and  carried  this  affidavit 
[  S50S  j  And  the  declaration  in  the  new  action,  to  Mr.  Cowper  the 
clerk  of  the  rules,  and  insisted  upon  his  marking  upon 
the  declaration  ^^  that  such  a  debt  iVas  sworn  to;"  in 
order  to  carry  such  declaration  so  marked  by  Mr.  Cow* 
petto  the  Marshal,  and  charge  Mr.  Gansel^  in  custody, 
with  this  new  declaration.  Ihe  scheme  was,  to  detain 
Jiim  in  custody  of  the  Marshal  till  the  next  teroi ;  as, 
this  being  the  la^st  day  of  ibe  present  term,  Mr.  Ganset 
would  not  be  able  to  jg^^tify  bail  in  this  neu)  action,  till 
jaext  i&rm. 

Mr.  Cowper  himself  first  disclosed  tiiis  matter  to  the 
Court ;  and  prayed  their  direction. 

The  Court  sent  orders  to  Mr.  Priddky  the  plaintiff's 
attorney  (by  his  clerk,)  "  to  attend  the  Court  immcdi- 
**  ately."  Which  he  soon  afterwards  did  ;  and  ,cited, 
in  his  own  justification,  9  Stra.  1216.  Oliuius  v.  i>e- 
iany :  which  is  indeed  a  very  strong  case  ;  rather  stron- 
ger than  the  present,  as  the  defentlant  was  there  bolden 
fo  special  bail  in  the  second  action,  though  he  was  isr-^ 
rested  upon  it  before  the  former  was  discoutiov^d. 

Mr.  MaasfieU  then  amoved  against  Jiim ;  but  was  in 
doubt  what  to  pray. 

Mr.  Serjeant  Davy  appeared   for  Mr.  Priddle ;  and 

iBaid  he  had  done  \%  by  the  direction  of  his  client  Mr. 

Belchier  the  plaintiff;  who  had  discovered,  "  that  the 

**  bail  in  the  first  action  were  worth  nothing  at  all,  but 

^^  totally  idsufficknt:*'  and  -this  was  Qul^  l»kin^  the 

likeliest  method  of  securing  the  payineut  of  A  iu<t 

debt. 

4^.^«c.  "^^  Court  ♦w^re,  at  first,  dpubtfid  what  pactUcnl 

iJkLwMiml  *^^y  should  tak^.    Th^y  held  this  to  bp  a  trick;^  wd  an 

"■w      -P"^  \in warrantable  qondupt  in  the  attorney ;  «xid  that  U  .ovv|rbt 

not  to  have  the  intended  effect :  he  ought  to  have  asked 
leaiot  ^  tkt  Court  ^'  to  charge  the  defendant  in  cus« 
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^'  tody ;"  disclosing  the  whole  of  the  case  to  them.  They        1769. 
first  thought  of  maki'ng  a  rule  now^  for  the  defendant 
"  to  shew  cause  why  the  plaintiff  should  not  be  at  liberty    belchib^i 
"to  do  so."  V. 

But  at  length,  they  discharged  the  side-bar  rule  which   ganseli^. 
gave  the  plaintiff  leave  to  discontinue.     So  that  the  bail 
tp  the  former  action  (who  had  justified  as  aforesaid)  $tiU 
remained  liable  to  their  recognizance. 

Rule  to  discontinue,  discharged* 


[2504] 


CurqenVe?^  versus  Penhallow  Ouming,  Esq. 


THIS  was  an  action  of  debt  brought  upon  the  Statute 
of  2  G.  ^^.  c.  24.  against  bribery  at  electiows  to  par-  JjimSt  makf 
liament.  a  plaintiff  th^ 

\n  Trinii}/  Term  last,  the  plaintiff  declared  against  the  di»<»vw^. 
defendant  for  j£6(X)0  for  bribing  twelve  persons,  to  vote 
at  the  last  (lection  for  member  to  serve  in  Parliament  foip 
the  borough  of  Tresortey  in  the  county  of  ConiWaN. 

The  defchdaut  pfeaded  nil  debet :  and  issue  was  theret 
uron  joined. 

The  cause  came  on  to  be  tried  at  the  last  Assizer  for 
Cornwall  before  Mr.  Justice  Willes  ;  and  a  verdict  was 
found  for  the  plaintiff  on  the  1st,  4th,  5th,  7th,  8t|^  and 
12th  counts,  in  the  penalties  of  J^3000  with  Is.  danaages, 
and  405.  costs ;  subject  to  tlie  opinion  of  the  Court  of 
B.  7f.  upon  the  following  case. 

Case — The  defendant  proved  a  copy  of  a  judgment  iqi 
the  Court  of  Common  Pleas,  of  Ifilanj  9  G.  3.  between 
the  said  Penhallozo  Cuming^  pl.iiiitiff,  and  one  John 
Sibfy,  defendant ;  by  which  judgment  it  appeared,  that 
the  said  Cuming  had  obtained  a  judgment  against  Sibly 
for  j€1000  upon  the  said  Statute  of  2  C  2.  c.  24.  against 
bribery  at  elections. 

The  defendant  also  proved,  that  capias  a4  respondent 
dum  issued  in  the  same  cause  on  the  20(h  of  December 
1768,  tested  the  28th  of  November  J  768. 

The  question  was  "  whether  the  said  defendant  Cum*, 
ing  is  a  discoverer  indemnitied  under  the  said  Act  of  2; 
"  G.  2.  so  as  to  be  discharged  from  the  penalties  and  di»- 
"  abilities  incurred  by  the  offences  mentioned  in  the  de- 
'^  claration  in  this  cause." 

It  was  argued  on  Tuesday  the  14th  of  this  month  by     • 
Mr.  Serjeant  Burland  for  the  plaintiff,  and  T^t.ilam^ 
/!e/(/ for  the  defendant. 
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1769.  Lord  Mansfield  observed,  that  the  Court  had  not 

said  nor  would  say,  "  that  a  plaintiiF  cannot  be  the  dis* 

CVBGBNVBN    "  covcrcr :"  but  the  Act  of  Parliament  docs  not  make 

V.         -him  so,  or  consider  him  as  the  discoverer.     Here  is  no 

CUMING,     evidence  "  that  the  plaintiff  was  the  discoverer."     And 

(Mother  person  must  have  been  the  witness:  for,  the  plains 

tiff  could  not  be  the  witness  himself.     \i  is  not  to  be  pre- 

r  2505  1     ^*^^^^9  without  any  evidence  at  all  of  it,  ^^  that  the  plain-* 

L  J     <<  tiffin  the  action  was  the  discoverer," 

His  Lordship  asked,  if  the  case  of  Gardiner  v.  Home 
was  ever  determined.  [This  question  was  not  expressly 
answered.  But  Mr.  Mansfield  said,  he  understood,  that 
the  Court  of  C.  B.  there  looked  upon  the  plaintiff  in  the 
action  as  being  conclusively  the  discoverer :  which  Mr. 
Dunning  doubled.] 

Mr.  Justice  Aston  owned  he  had  some  difficulty, 
whether  this  Act  of  Parliament  ought  not  to  receive  the 
same  construction  as  the  Acts  relating  to  coiners,  horse-* 
stealers,  S'c.  (In  which  opinion  Lord  Mansfield  ac** 
quicsced  ;  and  added  that  it  meant  to  encourage  offenders 
to  discover  each  other.) 

Here,  it  is  not  stated,  who  was  the  first  discoverer: 
therefore  the  ca^ne  is  not  completely  stated. 

Mr.  Justice  Willes — This  cause  was  the  first  tried. 
There  was  no  other  person  who  claimed  to  be  first  dis- 
coverer. £3000  is  a  great  i>enaltT ;  and  there  can  be 
no  harm  in  taking  time  to  consider  it. 

Lord  Mansfifld  said,  he  had  no  notion  that  (he 
act  meant  to  consider  the  plaintiff  as  conclusivelj/  the 
discoverer.  It  is  impossible  \o  give  an  opinion  upon 
this  question,  without  considering  him  in  that  light :  for, 
the  verdict  is  given  for  the  plaintiff. 

Mr.  Justice  Asiox  doubted  whether  it  would  not  be 
the  better  method  to  move  for  a  new  trial.     And 

Mr.  Justice  Yates  said  there  was  no  other  method. 
The  producing  the  record  does  not  prove  *'.that  the 
'^  plaintiff  is  conclusively  the  discoverer.*'  This  stands 
as  if  it  had  been  pleaded,  and  demurred  to.  We  cannot 
give  judgment  ifor  the  defendant.  But  here,  the  evidence 
was  not  carried  on  :  It  is  only  primA  facie  evidence. 

The  Court  were  of  opinion,  that  there  ought  to  be  a 
new  trial. 

Mr.  MamfieldAii  not  desire  a  new  trial,  if  the  Court 
would  be  ot' opinion.  "  That  upon  the  pre^eVi/  evidence, 
"  there  was  not  sufficient  to  support  the  verdict.  Bui 
being  told  he  must  make  his  election  ;  he  desired  time 
to  consider.    And  now, 
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Mr.  Dunning  and  Mr.  Wallace  agreed  that  it  should  go 
down  again  to  trial,  without  payment  of  costs. 


The  end  of  Michaelmas  Term  1769.  10  G.  3. 


2506 
1769. 


cvROBinrsir 

V. 
CUMING. 


I 


N  the  vacation  after  this  Michaelmas  Term  10  G,  3* 
and  a  little  before  the  beginning  of  HVary  Term 
1770,  the  following  events  happened. 

Lord  Camden   resignea  the  Great  Seal :   which, 
after  its  having  been  offered  to  Lord  Mansfield,  who   ^^'^»  Jwnify 
declined  to  accept  it,  (as  he  had  before  done,  when  the   ^^^" 
custody  of  it  was  given  to  Sir  Robert  Henley^) 

The  Honourable  Mr.  Charles  Yorke  received,  the 
same  evening,  from  the  hands  of  his  Majesty. 

He  died.     Whereupon,  the  next  day. 

It  was  delivered  to  Mr.  fiaron  S/wy/Af,  Mr^  Justice 
Bathurst,  and  Mr.  Justice  AsroN ;  to  hold  in  com- 
mission. 


Sir  Fletcher  Norton  -was  chosen  speaker  of  the  House 
of  Commons,  in  the  room  of  Sir  John  Cust;  who,  having 
been  taken  ill  a  few  days  before,  had  requested  the  house 
to  choose  another  speaker  :  soon  after  which  choice,  viz. 
on  the  25th  of  January ^  Sir  John  Cust  died. 


I7th. 


foth* 


Slst. 


tsd. 


ts^ 
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HILARY    TERM 


10  GBO.X  B.R.  f770. 


Wednesday  Rex  versus  Inkabitaofs  of  tbait  part  of  tbe  Ptobli  ^ 
?JJ!i  ''•^'^  ^  ESTON  under  Riif tab»,  wbicb  Imiii  the  Gottnlv  of 
^^^^-  Cffetic6J^0r. 

Ifftparisli  lief  ll/f  I^-  Griffith  Price  and  Mr.  Bear  croft  shewed  cnue^ 
in  two  coon-  l^X  on  hebalf  of  (be  jmiBecutor^  agamt  a  rule  which 
dku^^for  had  been  obtained  by  Mr-  Sebsu/n^  m  the  tb«4  day  t^ 
not  repairing  laai  7er«i,  foT  the  prosecutor  U>  ohew..  came  wby  tM» 
the  Highways  judgment  agawBl  defipftdaotfi  should  not  te?  arvested* 

must  hi^nid  in 

the  county  whm  th^  iiiinous  r^  li«s    [See  7  eow  36»  5lltoa«  SOU  aiNl  M Oml  A. 

f.  64.] 

This  was  an  indictment  found  in  the  county  of  Glou^ 
cestery  and  removed  into  this  Court  by  certiorari.  (It  in 
filed,  of  Easter  Term  8  G.  3.  No.  3.) 

The  jury  present,  that  there  had  been  from  time  im- 
memorial, a  certain  common  King's  highway  leading 
from  the  market  town  o(  Mitchell' Dean  m  the  county  of 
Gloucester^  towards  and  unto  the  market-town  of  Ross  in 
the  county  of  Hereford^  for  horses,  coaches,  S^c^ ;  and 
that  a  certain  part  of  the  said  common  highway,  leading 
from  a  place  called  Suffjnt^Poole  to  another  place  called 
JLea^Baileuy  lying  in  the  county  of  Gloucester^  and  con- 
taining in  length  ^urteen  hundred  yards,  and  in  breadth 
ten  yards,  situate  lying  and  being  in  that  part  of  the  pa- 
rish of  Weston  under  Jrewyarrf  which  lies  in  the  county/  of 
Gloucester y  was  on  the  Ilth  oi  July  7  Cr.  3.  ruinous^ 
ffc.  ;  and  that  the  inhabitants  of  that  part  of  the  pa-^ 
rish  of  Weston  under  Ptnyard  which  lies  in  the  county  of 
Gloucester  ought  to  repair  it,  S^c. 

In  Hilary  Term  9  Geo.  3.  John  Yem  and  Thomas 
James,  two  of  the  inhabitants  of  that  part  of  the  parish  of 
JF^ston  under  Penyar4  whiph   U^s  in  the  cotinty  oC 
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(rhmcester^  for  themselves  and  the  reat  of  the  inhabitants        ^lly^ 

of  thai  part  of  the  said  parish,  8fc.  plead,  that  part  of 

the  said  parish  of   Weston  under  Penyard  lies*  in  the         *EX^ 

county  of  Hereford^  and  oth^r  part  of  the  said  parish  '^* 

lies  in  the  county  of  Gloucester ;  and  that  all  the  iaha-     ^^SToir* 

bitants  of  the  said  parish  of  Weston  under  Penyard^  as     [*-^0o,  j 

%vell  those  inhabitants  of  that  part  of  the  parish  w.faich  . 

lies  in  the  couAty  of  Hertford^  as  those  inhabitants  of . 

that  part  of  the  said  parish  which  lies  in  the  county  of 

Gloucester^  from  time  whereof  the  memory  of  man  is  not 

to  the  contrary,  have  used  and  been  accustomed  JoinZ/^ 

to  repair,  and  still  of  right  ought  jointly  to  repair  and 

amend  that  part  of  the  said  highway  in  the  said  indict-'^ 

ment  mentioned  and  supposed  to  be  ruinous,  in  decay^ 

and  out  of  repair,  when  and  so  often  as  hath  been  neces* 

sary  and  occasion  required  ;  without  this,  "  (hat  the 

^^  inhabitants  of  that  pari  of  the  said  parish  of  Weston 

*^  under  Penyard  which  lies  in  the  countv  of  Gloucester^, 

^^  ought  to  repair  and  amend  the  said  King^s  common 

^^  highway  so  in  decay  as  aforesaid,  when  and  as  often 

^^  as  there  is  occasion,"  as  by  the  said  imiictment  is 

above  alledged.    And  this  they  are  ready  tp  verify. 

Wherefore  the  said  Jolm  Yem  and  Thomas  James  pray 

judgment,  if  they  and  the  rest  of  the  inh<ibitaQts  of  that '. 

{yart  of  the  said  parish  of  Weston  tinder  Penyard  which 
ies  in  the  county  of  Gloucester  ought,  separately  and . 
exclusive  of  the  rest  of  the  inhabitants  of  the  said  parish,  , 
any  furtiicr  to  be  prosecuted  on  account  of  the  not  re- 
pairing or  amending  the  said  highway. 

The  King's  coroner  and  attorney  replies  (jji  Trinity 
Term  9  Geo:  3.)     That,  by  any  thing  by  the  said  plea 
above  alledgcd,  our  Sovereign  Lord  the  King  ought  npt 
to  be  barred  from  prosecuting  the  said  indictment  against 
the  said  inhabitants  of  that  part  of  the  parish  of  Weston 
under  Penyard  which  lies  in  the  county  of  Gloucester  ; 
because,  for  our  Lord  the  King,  he  saith,  a.s  before,  that 
the  inhabitants  of  that  part  of  the  said  parish  of  Weston 
under   Penyard  which  Iks  in  the  county  of  Gloucester 
ought  to  repair  and  amend  the  said  King*s  common  high- 
way so  in  decay  as  aforesaid,  when  and  as  often  as  there 
is  occasion.    And  this,  the  s^iid  coroner  and  attorney*  of 
our  said  Lord  the  King,  for  our  said  Lcnrd  the  Kiiif ^ 
prays  may  be  inquired  of  by  the  country  :  and  the  saio 
John  Yem  and  Thomas  James^  two  of  the  inhabitants  c:f.. 
that  part  of  the  parish  of  Weston, wnAtx  Penyard  w^ich^^ 
lies  in  the  county  of  Gloucester^  for  thc;rosehrcs  and  the ! 
I^est  of  the  inhabitants  of  that  part  of  the  sa;d  parish,  do 
so  likewise. 
This  issue  wei^t  down  to  trial.:  it  yigi^  tri^  bcfcyro  tbe 
Vol,  IV.  ?Q 
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1770.       Lord  Chief  Baron  Parker;  and  a  verdict  was  foand  for 

King. 
BEX  IVfr.  Selwt/n  had  moved  (on  Wednesday  (he  8(b  of  A«- 

V-  xemher  17G0)  for  the  defendant,  in  arrest  of  judgment; 

ifESTpNi     on  the  following  objection. 
|[  2509  j        The  indictment  concludes,  that  the  inhabitants  of  thai 

fjarl  of  the  parish  (lying  in  Izco  different  coutities)  which 
ies  in  one  of  the  counties  ou£fht  to  repair  this  road,  which 
is  described  to  lie  within  their  county  (/i). 

The  defendants  have  pleaded,  that  the  parish  lies  partly 
in  one  county,  and  partly  in  the  other ;  and  that  the  . 
whole  parish  in  general  ought  jointly  to  repair  the  road 
in  question,  though  it  lies  within  their  county  of  Gtou-^. 
tester :  and  they  traverse  that  they  themselves  are  bound, 
separately  and  exclusively  of  the  other  part  of  the  parish, 
to  repair  it. 

The  replication  pursues  the  indictment,  and  takes  issue 
upon  the  traverse. 

But  Mr.  Selwyn  insisted,  in  arrest  of  this  judgment, 
that  the  whole  parish  in  general,  are,  by  common  laWy 
bound  to  repair  this  road.  Therefore,  as  the  whole  parish 
are  liable  of  common  rights  the  indictment  ought  to  have 
particularly  shewn  how  these  inhabitants  of  a  part  only 
of  it  became  liable  or  bound  to  this  repair:  for  want  of 
which,  he  argued,  that  the  indictment  was  a  bad  one.  A  nd 
heendeavoured  tosupport  his  objection  upon  theauthority 
\  of  a  case  of  the  king  against  the  inhabitants  of  St,  Andrew* s 

Holborn^  concerning  the  amending  of  Leather  Lane; 
which  lies  partly  in  London^  and  partly  in  Middlesex. 
This  case,  (which  was  in  Easter  Term,  36  C  9.  1674  ;> 
is.  reported  in  foiir  different  books.  In  1  Fentris256.  it 
is  said,  "  that  if  a  parish,  &c.  be  indicted  for  not  re- 
*^  pairing  of  a  way  within  their  preciuct,  they  cannot 
**  plead  not  guilfyj  and  give  in  evidence,  that  another^  by 
**  prescription  or  tenure,  ought  to  repair  it :  for,  they  are 
^^  chargeable  de  communi  jure ;  and  if  they  would  dis- 
*'  chafge  themselves  by  laying  it  elsewhere,  it  must  be 
<*  pleaded,''^  In  1  Mod.  1 19.  S^C.  Hales  speaks  to  the. 
same  effect ;  and  says,  **  that  if  you  will  discharge  your- 
*^  self,  you  must  do  it  by  prescription,  or  ratione  tenurasj 
<^  and  say,  that  such  a  one  ratitme  ienuras^  or  such  par^ 


(a)  In  Tremainc*s  P.  C.  207,  theie  is  an  indictment 
against  the  inhabitants  of  the  county  of  Middlesex  and 
tSe  inhabitants  of  the  county  of  Surrey,  though  it  is 
there  erroneously  intitled  against  the  inhabitants  of 
Staines  and  Egham,  for  not  repairing  a  bridge  called 
Sti^ines  Bridge  upon  the  River  Thames  in  the  seycEal^ . 
counties  of  Middlesex  and  Surrey, 
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^*  of  the  parish^  hath  always  used,  time  out  of  mind^        1769. 

^'  &c."     Ill  Freeman  321.  S.C.  Hale  is  reported  to  say,. 

*'  ihni  \\\e  parish  oi  common  right y  ou£^hl  to  repair  their         ^^^ 

**  highways:  afid  if  they   be  indicted,  and  plead  not  ^* 

"  guiltj/y  they  cannot  give  in  evidence^  that  anoth^^r  pa-     weston. 

**  rish  or  person,  or  part  of  that  parish  ought  to  repair  it ; 

*^  nor  any  thing  else,  but  that  it  is  in  repair;  tor,  not 

**  guiUf/  goes  only  to  that.     And  if  another  ought  to  re* 

*'  pair,  it  should  be  pleaded  5pecta^/y.     ^vt  if  a  pariicU" 

**  iar  precinct  of  a  parish^  or  a  particular  person,  be  i/i- 

*^  dieted  for  repair  of  a  highwaj/^  it  must  be  said  in  the 

^'  irfdictmentj  how   they   come  to  he  chargeable;  viz, 

*'  either  by  prescript iofi,  or  ralionetenurce.^^     Keble^saC'     [  25ID  j 

count  of  the  same  case,  in  his  3d  VoL  p.  301.   is  this — 

On  an  indictment  of  the  inhabitants  of  St,  Andrew^s  in 

Londonj  on  prescription  *'  that  they  have  used  to  repair 

^  Leather  Lanc^  that  part  that  is  in  Middlesex ;'**  Hales 

Chief  Justice  said,  that  on  not  guittj/y  nothing  but  the 

decav  is  in  question  ;  and  ifsLuy  other  inhabitants  use  to 

repair,  it  must  be  specially  pleaded,  and  fetched  off  by 

another  indictment  by  the  inhabitants  of  Londm  against 

Middlesex.     2.  The  indictment,  as  at  comtnon  law^  of  the 

zvhole  parish,  makes  both  that  in  London^  and  that  part  in    . 

Middlesex  contributory ;  and,  to  charge  the  particular 

inhabitants  in  London  or  Middlesex^ot  particular  precinct, 

the  indictment  muSl  be  rafione  tenura:^  or  by  prescription^ 

and  not  de  communijure^  to  exempt  the  rest  of  the  parish. 

Ex  motione  Twisden^  for  a  day  to  plead. 

From  this  case,  Mr.  Selncj/n  inferred,  that  this  being  an 
indictment  of  only  a  particulttr  part  of  the  parish,  and 
not  of  the  zchole  paristi,  it  ought  to  have  shewn  now  that 
particular  part  came  to  be  bound  to  repair;  when  the  ob* 
liii^ation  to  repair  this  road  lay,  of  common  right,  upon  the 
tchole  parish,  and  not  upon  any  particular  part  of  it. 

Mr.  Justice  Yates  and  Mr.  Justice  Astox,  the 
only  two  judges  then  in  Court,  were  not  satisfied  with  this 
case,  thus  imperfectly  reported  hv  all  these  reporters; 
and  could  hardly  think,  tnat  LorJ  Chief  Justice  Hale 
had  said  what  he  was  represented  to  have  said.  Besides 
which,  they  observed,  that  the  present  indictment  is  not 
against  a  precinct  of  a  parish,  or  a  particular  part,  a  pa<* 
rish  lying  all  in  the  same  county  :  but  it  is  against  the 
whole  of  the  parish,  which  lies  within  that  county  where 
the  indictment  is  found. 

However,  they  gave  him  a  bule  to  shew  cause. 

The  gentlemen  who  now  shewed  cause,  said  that 
r^risl^  and  VUl  were  synonimous.     Cro.  J^c*  S63.  Sir 


inn 


1770. 


V. 
MTEITON. 


t  2511   J 


(Vide  tamnu 
1  Freem.  6tl. 
1  Mod.  lis. 
1  81I0W.  fro. 
1  Vent  f56.] 
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mniam  Wrty  t.  Ve$ji€T.  1  Jtfbrf.  250.  AOdisan  v.  S* 
JbAit  Otwqy.     1  /as/.  125. 

It  appears  by  (he  case  «)f  Mik  End^  within  the  parish 
of  Steoankeihy  in  Style  163.  thai  though  a  hamlet  within 
a  parish  can't  be  charged  of  common  right  to  repair  a 
highway,  yet  a  Ft// may. 

11  is  impossible  for  any  common->Iaw  process  directed 
to  the  Sheriff  of  one  county,  to  be  inforeed  by  fajm  in  ano' 
therconniy ;  his  viscountiel  jurisdiction  extends  no  fur- 
ther than  his  own  county.  This  parish  lies  in  two  coun- 
ties. In  the  Mile  Eh(jt  case,  both  parts  of  the  parish  lay 
in  Middlesex. 

It  was  replied  by  Mr.  Ashurst  and  Mr.  Selwun^  on 
behalf  of  the  defendants,  tliat  the  parishes  lying  in  dif*< 
ferent  counties  cannpt  alter  the  law.  Here,  only  parioi 
the  parish  arc  indicted,  and  generally  charged  as  liable, 
without  shewing  how  or  why.  If  parish  and  yill  are  sy- 
nonimous  terms,  then  pnly  part  of  the  toill  is  indicted  \ 
whereas  it  ought  to  be  the  whole  viU.  But  this  indict-, 
ment  expressly  terms  them  ^*  part  of  the  parish.**  There- 
fore, upon  the  principles  of  the  common->iaw,  judgment 
ought  to  hfi  arrested^ 

Lprd  MANSPrELD  thought,  this  case  stood  cledrof 
all  precedents  and  acts  of  parliament  >  and  that  it  was  to 
be  determined  apon  principles  ;  no  common-law  case  ha- 
ying been  produced,  where  the  parish  (ay  in  two  diflerent 
counties,  and  only  one  part  of  it  generally  indicted. 
There  must  always  have  been  obligations  upon  parishes,^ 
to  repair  their  highways. 

This  part  of  the  parish  here  indicted  is  not  a  particular 
precinct :  it  is  the  whole  of  the  parish  that  lies  wilhtn  ihi^ 
county  of  Gloucester ;  and  it  mi^ht  have  been  laid  so. 
The  indictment  must  be  confined  to  the  county.  The 
old  jurisdi^^tion  of  coMuties  was  local :  they  were  like 
different  kingdoms.  There  was  no  jurisdiction  out  of  the 
county  ;  no  process,  out  of  it.  The  whole  of  the  parish 
that  lay  withm  acounty,  wasliableto  repair  the  road  lying 
^ith  the  county.  Where  ponnty-bri^ges  stand  in  dit- 
ferent  counties,  one  part  of  the  bridge  can*t  stand,  with- 
out the  other  part ;  and  therefore  both  counties  shall,  by. 
act  of  parliament,  be  contributory.  But  that  is  not  the 
^ase  of  roads. 

This  indictment  seems  leasonaUe  an4  right ;  and  isj^ 
in  my  opinion,  a  good  one. 

His  Lordship  spd&e  yery  slightly  of  the  confused  note 
ef  the  case  of  St.  Andrew's  HoUnmn^  in  KebledOl. 

Mr.  ^us^ce  YAT&t  cancan^  yritk  Lord  Maits^ 
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IPIELD)  that  this  indictment  was  a  proper  one;   and  he       1773*] 
even  added,  the  (ndy  proper  one  that  could  have  beea 
brought^  JIEX 

This  is  agreeable  to  the  general  obligation  that  parishes  ▼• 

are  under,  to  repair  their  highways.     This  is  the  whole  of    wjbstok* 
the  parish  that  lies  in  the  county  of  Gloucester;  and  they 
iire  under  a  general  obligation  to  repair  that  part  of  the 
road  whicli  lies  in  the  county  of  Gloucester.    Here  is  no 
particular  obligation  by  prescription,  or  tenure^  or  other^^ 
.wise :  nor  any  thing  relating  to  a  vill,  or  a  particular 
district.     The  indictraent  of  the  inhabitants  of  St,.An' 
'drexd*s  J^Iolborn  is  said  by  Kehle^^  to  have  been  on  pre-  •  p-  50ij  of 3 
£cription  **  that  they  have  used  to  repair  jLea/Aer  Xawe,  ^r^oc,^  n 
that  «*  part  that  is  in  Middlesex.''  L  ^**  J 

As  the- parish  lies  in  two  counties,  an  indictment  against 
the  whole  parish,  found  in  one  of  the  counties  could  not 
.have  been  inforcod  ;  one  county  has  no  jurisdiction  o^cr 
the  inhabitants  of  a  distinct,  county. 

Mr.  Justice  Wii.les  was  of  the  same  opinion  with 
the  Lord  Chief  Justice  and  Mr.  Justice  Yat£s. 

l^er  *  Cur*,  unanimously —      •  S.  B,  Mf. 

u  Justice  AtTbM 

KqLE  DISCHARGED,  was  absent; 

beine  engaged 
in  his  n^w  oiBce  of  one  of  Uie  Lords  Conumssioners  of  the  Great  <4ih 

GooDRiGHT^  on  the  Demise  of  G lazier, Der.  Glazier.  Tbirsday  rnh 

nnmS  cause  had  been  tried   at  the  Swwex- Assizes  t  Former  wiJi 
-^    where  a  verdict  had  been  given  for  the  plaintiff,  the  not  caacelled 
heir  at  law  to  the  testator,  against  the  defendant,  who  norrvvened 
was  his  devisee  in  two  wills.  ^  qL^fwiira^ 

It  now  came  before  this  Court,  upon  a  motion  on  the  terward«  can* 
part  of  the  defendant  for  a  new  trial ;  which  was  opposed  celled  hy  tte 
by  Mr.  Dunning  (Solicitor-General,)  Mr.  Burrell,  and  r^**(ij'   ^. 
Mr.  Kemp  J  on  the  part  of  the  plaintiff;  who  argued,  that  BaUersei. 
^o/A  wills  were  revoked;  and,  consequently,  their  cdient  3  wijJii. 508. 
took  as  heir  at  law.  SySXaS!* 

The  question  turned  upon  the  revocation  of  the/trvl  innonStot* 
will,  bi/  making  the  second.  orwais.  p.  4. 

The  short  ot  the  case  was  this.   The  former  will  (beinfl;  ^•^  ^**J 
a  will  of  lands)  was  made  in  1757  ;  the  second,  in  176il 
The  former  was  never  cancelled  ;  the  seco9kiiKfB»  cancelled 
hif  the  testator  himself.     Both  wills  were  In  the  testator^s 
custody,  at  the  time  of  his  death  ;  the  second,  cancelled;  ' 
the  firjit,  uncancelled  (d).  j 

(a)  It  is  of  the  essence  of  a  will,  that  it  should  be  valid 
during  the  remainder  of  the  devLKir^s  life,  per  JLoftD 
KfiiiiroNy.8  Ihim,  695.  i 
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J770. 


GOODRIOHT. 

V. 
C^  LAZIER. 


The  counsel  for  the  plaintiff,  the  Iieir  at  law,  nrgnei 
that  the  second  will  was  a  complete  Instrument,  at  the 
time  when  it  was  executed ;  that  it  clearlj  proved  the 
testator's  intention  of  revoking  the  former  r  and  that  the 
execution  of  it  was  as  giuch  a  revocation  of  the  former, 
as  if  he  had  thrown  the  former  into  the  fire  ;  that  the  pre« 
[  2513  ]  servation  of  it  was  merdly  accidental,  and  of  no  conse* 
quence ;  that  it  had  been  already  totally  cxtin^iitshM,  so 
that  it  could  never  revive  ;  that,  as  it  never  had  been  re- 
published, it  remained  a  mere  nullity  ;  and  that  no  sub- 
sequent event  could  hinder  the  execution  of  the  second 
will  from  operating  as  a  revocation  of  the  former.  The 
second  will  was  tnercfore  the  testator's  only  subsisting 
will,  so  long  as  it  remained  uncancelled.  And  when  be 
thought  fit  to  cancel  and  destroy  it,  it  is  manifest  that  he 
^eant  to  die  intestate,  and  that  his  heir  at  law  should 
take  (a).  If  a  woman  makes  a  will,  and  then  marries, 
her  prior  will  is  thereby  revoked;  and  shal^  remain  so, 
although  she  should  immediately  become  a  widow. 
They  cited  a  c^e  o(  Ashburnham  and  Bradshaw;  and 
also  the  case  ex  parte  Hellier  3  Atkym  798.  where  Sir 
George  Lee  ffave  sentence  **  that  the  execution  of  a  se- 
-  ^^  cond  will  IS  a  revocation  of  a  first,  though  the  second 
^'  be  afterwards  cancelled ;  and  that  the  cancelling  the 
**  second  did  not  set  up  the  first ;"  which,  they  said,  was 
the  same  point,  only  that  it  was  personal  property.  Mr. 
Dunning  said,  he  had  inquired  into  that  case ;  and  it  w<i8 
affirmed  by  the  delegates  (6).    They  denied  the  two  cases 


If  the  agreement  referred^  to'the  will,  then  in  existence, 
still  the  will  would  want  a  necessary  ingredient,  viz.  a 
disposing  power,  by  the  party  making  it,  during  the 
whole  time,  per  Ashurstj  J.k  Dum.  697. 

(a)  It  appears  from  the  quotation  of  this  case  in  Duller 
S66,  that  the  second  will  expressly  revoked  all  former 
wills;  and  the  same  appears  from  3  HiU\  43^.  MSS^ 
Aough  this  is  not  taken  notice  of  by  Burrow^  as  it  seems 
it  ought  \o  have  been,  for  that  is  a  usual  clause  in  wills, 
and  the  omission  of  it  may,  in  the  opinion  of  some  per- 
sons, mnke  a  distinction  between  this  case,  and  other  wills 
having  such  clause  of  revocation. 

(b)  The  answer  that  appears  by  this  report  to  have 
been  given  to  the  case  in  3  Atkj/ns  is,  that  there«roight 
be  other  circumstances  in  that  case,  which  might  amount 
to  a  revocation  of  a  will  of  a  personal  estate,  though  not 
of  a  will  of  a  real  estate;  but  this  answer  depends  on  a 

-fact,  which  if  inquired  into,  would  probably  appear  not 
to  be  well  founded,  as  no  n  jtice  is  taken  of  it  iu  the  re* 
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bf  •  Egglesion  v.  Spekey  and  t  Onion  v.  Tifter^  to  be  like        l'J'69. 
the  present  case^     The  former  is  only,  ''  that  a  second 


GOODRIOHT. 

port,  or  any  tradition  of  the  case,  arid  parol  revocation     qi^azi£b» 
of  a  written  will  are  excluded  by  the  22d  section  of  the  ^  Carthew  79. 
Statute,  even  with  respect  to  wills  of  personal  estate ;  and  ^  Show.  89. 
it  seems,  that  by  the  Statute  of  Frauds,  nO  difference"  is  t  fpe^^c", 
made  between  wills  of  real  and  personal  estates,  but  in  WiUiaaf,  541 
the  mode  of  execution  and  attestation  ;  and  as  both  wills 
in  this  case  were  executed  and  attested  according  to  that 
Statute,  (he  dc^terniinalion  as  to  the  point  of  revocation, 
ought  to  have  been  the  same  jin  this  case^  ^  in  the  case 
of  a  will  of  a  personal  esUite. 

Before  the  Statute  of  Frauds,  any  revocation  by  parol 
was  a  good  revocation  of  a  will,  either  of  a  real  or  perso- 
nal estate,  though  the  will  of  a  real  estate  must  even  then 
have  been  in  writing  by  the  Statute  of  H,  8.  Yet  the 
revocation  need  not,  sec  Dy.  Sll.p/.  81.  S(y/.  418,  1 
RolL  Air,  614,  is  very  full,  and  shews  that  the  only 
doubt  there  ever  was,  arose  on  the  construction  of  th^ 
words,  and  not  on  the  power  to  revoke  by  parol.  Now 
the  Statute  of  Frauds  as  appears  from  the  title,  the  pre- 
amble, and  the  whole  purview  of  it,  made  no  alteration 
in  the  law,  with  respect  to  wills  and  revocations  of  wills, 
of  real  estates,  but  only  as  to  the  mode  of  execution,  and 
the  evidence  to  prove  them,  and  when  tltat  is  complied 
with,  as  it  was  in  this  case,  the  Statute  is  satisfied,  the  end 
for  which  it  was  made,  is'  answered,  and  there  is  no  just 
reason  for  extending  it  further  ;  and  such  extension  is  not 
required,  either  by  the  words  or  the  intent  of  the  Statute^ 
and  it  is  only  a  quibble  on  the  will,  to  say  the  second  is  not 
a  will.  In  the  6th  section  nothing  more  is  meant  than  a 
will  executed  as  before  directed  by  the  5th  section,  and 
it  is  the  testator's  wUS  i^ithin  the  words  and  intent  of  the 
6th  section,  and  in  the  common  acceptation  of  the  word^ 
as  soon  as  it  is  executed  with  all  legal  solemnities,  which 
the  -second  Mifl  was  not,  in  the  cases  of  Onifons^  y.Tt/rer^ 
and  Mnsoa  v.  Limbrayj  here  relied  on :  and  the  deter- 
inination  of  this  case  will  revive  many  old  wills,  totally 
forgot  by  the  testator,  or  else  make  it  necessary  to  admit 
parol  evidence,  which  is  the  very  thing  the  act  was  made 
^o  exclude,  so  that  this  determination,  is  subversive  of 
the  principle  on  which  the  act  was  made,  introductive  of 
much  inconvenience,  and  destructive  of  the  intention  of 
the  testator,  who  would  probably  have  republished  bis 
first  will,  if  he  had  intended  it  should  have  stood.  That 
cancelling  the  second,  if  by  him  or  his  directions,  shews 
he  would  not  have  that  stand ;  but  does  not  shew  he 
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O00OSI6RT. 
V. 


c.  3.  «ect.  6. 
And  pMt.  p. 


*I77p.  '*  Vni  shall  not  revoke  a  first ;  if  the  second  is  not  ^^aod 
**  in  law,  but  vokl."  ~  The  latter  is,  that  "  a  scco^ul 
^^  will,  c]evi»in^  lands  to  the  same  person,  and  revoking 
^  all  former  wills ;   and  this  second  will  subscribed  by 

GLAZiBR.  ^^  three  persons,  but  not  in  the  testator^s  presence,  shall 
**  not  revoke  the  former  will,  so  as'  to  let  in  the  heir  at 
**  l^w/'  They  insisted,  that  the  Statute  of  Fraudf  docs 
not  alter  any  of  tlie  old  requisites  of  revocation,  except 
in  the  cases  therein  excepted.*'  The  same  liberality, 
they  said,  ought  to  prevail  in  the  revocation  of  wills,  as 
'  in  the  making  of  them;  and  the  true  principle  of  the 
[  cases  upon  revocation  of  wills,  both  before  and  since  the 
Statute  of  Frauds,  is  the  akeralion  of  the  testator's  inteu" 
tiqn.     1  Hoirs  Abr.  614,  615,  616. 

IVf  r.  Serjeant  Leigh  was  beginning  to  speak  on  the  other 
Vide  J  but  Was  prevented  by  Lord  MxifSFiELD,  as  the 
ease  was  so  plain  as  to  render  it  unnecessary  for  the  Ser* 
jeant  to  proceed. 

His  Lordmiip  observed,  with  regard  to  the  case 

- '  tx  parte  Hellier  in  3  Atk.  798.  that  Mr.  Atkyns  only  re- 

^rts  what  passed  in  Chancery.     There  might  be  other 

circumstances  appearing    to  the  Ecclesiastical  Court, 

which  might  amount  to  a  revocation  of  a  will  of  personal 

estate. 

'      Here,  the  testator  has,  by  both  wills,  devised  the  lauds 

in  question,  to  the  defendant.    His  cancelling  the  second 

is  a  declaration  *^  that  he  does  not  intend  that  to  stand  as 

*^  his  will."     Do^8  not  that  speak,  '^  that  his  first  will 

[  2314  j     "j*aff  stand  ?"     If  he  had  intended  to  revoke  the  first 

will,  when  he  made  tIi^,  second,  it  must  have  operated  as 

a  declaration  ^^  that  the  defendant  should  not  take."    But 

that  could  not  be  his  intentitm ;  because  be  devises  to  the 

defendant  by  both* 

As  to  cases  of  revocation  of  devises  of  land,  contrary  to 
.the  intention  of  the  testator,  (as  the  case  of  *The  Earl  of 
lAncoln^  and  many  more,)  they  turned  upon  legal  subtil- 
ties.     They  have  been  detennined;  anil  therefore  must 


«  Vi^  ante, 
p.  1690,  ac- 
cord.        ' 


-  meant  Ihe  other  should ;  in  the  present  case,  the  proba- 
bility of  the  fact  was^  that  the  second  will  was  cancelled 

'  after  the  testator's  death,  though  the  first  was  found  Con- 
trary as  stated  ante  9512.  But  Smythe  B.  who  tried  tiie 
y^Ufife  took  it  so  short  for  the  heir  at  the  trial  on  the  point 
of  taw,  that  no  enquiry  was  made  about  it;  and  he  as 
speedily  afterwards  (when  it  was  too  late)  changed  his 
c^inion ;  upon  which  Lord  Mansfield  told  him  his,  as 
uxm  as  he  loiew  it. 
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f;;r>vern  all  similar  cases  ;  but  none  of  tfaemare  applica*        1770. 
ble  to  the  present  question. 

Here,  the  intention  of  the  testator  is  plain  and  clear.  A  ooodrioht. 
-will  is  ambulatory  till  the  death  of  the  testator*     If  the  ▼ 

testator  lets  it  stand  till  he  dies,  it  is  his  will  2  if  he  does  QhAilBB. 
not  suffer  it  to  do  so,  it  is  ntU  his  will.  Here,  he  had 
twe.  He  has  cancelled  the  second  :  it  has  no  effect,  no 
operation  ;  it  is  as  no  will  at  all,  being  cancelled  before 
bis  death.  But  the  former,  which  was  nerer  cancelled) 
stands  as  his  will. 

Mr.  Justice  Yates  concurred  with  Lord  Mans** 
FiGLD,  for  the  same  reasons.  A  will  has  no  operation^ 
till  the  death  of  the  testator.  This  second  will  never  ope- 
rated :  it  was  only  intentional.  The  testator  ohanged  bis 
intention  ;  and  cancelled  it.  If  by  making  the  second, 
the  testator  intended  to  revoke  the  former,  yet  that  revo- 
cation was  itself  revocable :  and  he  has  revoked  it.  In 
the  C3se  of  Onions  v.  Tj/rer^  there  wais  no  intention  to  die 
intestate ;  and  therefore  the  heir  at  law  was  not  let  in. 
IlelUer's  case  might  be  rightly  determined ;  there  miffht 
be  collateral  evidence  of  an  intention  to  revoke.  That 
was  a  will  o(  personal  estate. 

By  the  Statute  of  Frauds,*  *^  no  devise  in  writing,  of  •  Viitejtf* ' 
^'  landsj  tenements,  or  hereditaments,  or  any  clause  thereof, 
^^  shall  be  revocable,  otherwise  thaii  by  some  other  will 
^'  OP  codicil  in  writing,  or  other  writing,  declaring  the  > 
^^  same ;  or  by  burning,  cancelling,  teating,  or  obliter- 
^*  ating  the  same,  by  the  testator  himself,  or  in  his  pre- 
^^  sence,-and  by  his  directions  and  consent :  but  all  de- 
^'  vises  and  bequests  of  lands,  and  tenements  shall  remain 
^'  and  continue  in  force^  until  the  same  be  burnt,  &c. ; 
'^  or  unless  the  same  be  altered  by  some  other  will  or  co- 
*^  dicil  in  writing,  or  other  writing  of  the  devisor,  signed 
^^  inthepresenceofthree  or  four  witnesses,  declaring  the 
'^  same.^^  Now  here  are  none  of  these  circumstances 
used  in  what  is  pretended  to  be  a  revocation  of  this  first 
will.     Therefore  thc^rs^  will  stands  good. 

Mr.  Justice  Willes  declared  the  same  opinion ; 
and  gave  the  same  reasons ;  particularly  repeating  the 
clause  ill  the  Statute  of  Frauds  concerning  revocations  :     |[  8^15  j 
which  shewed,  he  said,  that  this  is  no  revocation. 

Mr.  Justice  Aston  was  in  Chancery^  as  one  of  the 
Lords  Commissioners* 

Lord  Mansfield  mentioned,  a  cause  at  the  dale- 
gates,  between  Mason  v.  Zim^rey/ ^ where  the*  testator 
Samuel  Mason  had  made  his- will,  of  his realand  personal 
estate ;  and  properly  executed  two  duplicates  o/it ;  one 
of  which  4Qpli«des  he  kept  ia  kia  awa  .hands ; :  the  ^er 
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ooonaiGHT. 


GLi^ZIEB. 
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h^  delivered  to  Wr.  Limhrei/.  A  little  before  his  deatli^ 
he  greatly  altered  and  obliterated  his  own  duplicate  ;  and 
begun  to  write  over  a  new  will,  but  never  finished  it ; 
nor  did  he  ever  apply  to  Limbrey^  to  get  back  his  dapli'* 
cate.  Sentence  was  given  for  the  duplicate  of  the  first 
will  remaining  in  Mr.  Zjimbrej/s  hands :  for,  the  imperfect 
sketch  of  the  unfinished  second  will  was  no  revocation  of 
the  first.  He  did  not  mean  to  die  intestate.  S05  in  the 
case  now  before  us  ;  if  this  second  will  i^  not  the  testa** 
tor's  will,  it  is  no  revocation  of  the  first :  he  did  not 
mean  to  die  without  any  will  at  all. 

Note — This  case  of  Hide  v*  Mason  was  25th  of  Ao- 
vember  1734 ;  and  is  published,  from  a  MS.  Report, 
by  Mr.  Viner^  in  his  8th  volume^  Title  "  Devise," 
p.  140.  pi.  17. 

The  rule  for  a  new  Trial  was  made  absolute : 
and  it  was  without  payment  of  costs. 


Friday S6tli      ftex  ver.  ABRAHAM  Head  and  four  Others,  Freemen  of 
^'^"''^     .  Hclston. 


Corporation 
cannof  ex- 
clade  an  inte^ 
gral  pai-t  of 
men,  who  by  - 
charter  have 
Uie  right  of 
election. 
£8ee  f  Dong. 
4,  5.  6  Dam. 
753.] 


S516  ] 


nnHIS  was  a  qtiestion  concerning^  the  validity  of  a  Cor* 
•*    poration-jBy-/ia2&. 

It  came  before  the  Court,  upon  a  motion  made  (on 
Wednesday  the  8th  of  November  1769)  hy  Mr«  Dunning ^ 
Solicitor-General)  on  behalf  of  the  prosecutor,  for  a  rule 
upon  the  defendants,  to  shew  cause  wl  y  judgment  of 
UUster  should  not  be  entered  against  them,  notwithstand" 
ins  that  all  the  issues  had  been  found  for  them. 

tie  said,  it  appeared  ypon  the  whole  Record^  ^^  that  the 
*^  defendants  had  not  a  good  title:  and  in  such  case,  there 
shall  be  judgment  of  Ouster  against  them,  although  (he 
particular  issues  may  all  be  found  for  them  4 

This  information  charges  them  with  usurping  the 
office  of  burgesses  and  freemen^  They  justify  under  a 
by  law*  This  by-law  was  made  by  the  mayor  and  alder- 
men, with  the  assent  of  the  commonalty  ;  and  ordains 
^'  that  the  mayor  and  aldermen,  by  themselves  and  mth' 
^^  out  the  commonalty^  may  for  the  future  elect  burgesses 
**  and  freemen :"  and  they  shew  that  they  were  eleoted 
under  it,  by  the  mayor  and  aldermen  only.  Whereas  the 
charter  places  the  election  of  them  in  the  mayor,  alder- 
men AND  COMMONALTY.  This  by-law  was  given  in  evi- 
dence upon  the  foot  of  usage ;  and  no  contrary  usage  was 
shewn.  But  it  is  not  in  the  power  of  a  corporation,  to  ex- 
clude any  one  constUueni  part  of  their  bodyy  to  wbom  the 
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charter  has  given  the  right  of  election  ;  they  canU  put  it        1770. 

into  the  hands  of  two  constituent  parts  of  their  body  only, 

when  the  charter  has  placed  it  in  three.  RE^l 

The  information ^X,  forth,  that  the  borough  of  Helleston  v. 

alias  Hehton  in  Cornwall  is  an  ancient  borough  ;  and  the  head. 
burgesses  thereof  incorporated  by  the  name  of  the  Mayor 
and  Commonalti/  of  the  borough  of  Helleston,  in  the 
county  of  Cornwall;  and  that  within  the  said  borough 
there  are  and  ou^ht  to  be,  and  for  and  during,  S^c.  there 
have  been  or  ought  to  have  been,  a  mayor,  four  aldermen, 
and  an  indefinite  number  of  burgesses  and  freemen  ;  and 
that  the  office  of  a  burgess  and  freeman  is  a  public  office, 
&c.  and  that  Al/raham  Ilead^  late  of,  &c.  William  Pas^ 
more,  Thomas  Nickollsj  John  May^  and  John  Odsers^ 
late  of,  &c.  on  the  1st  day  of  January j  2  G,  3.  and  from 
thence  continually  afterwards,  and  to  the  time  of  exhi- 
biting this  information,  have  and  each  of  them  severally 
hath  used  and  exercised  and  still  do  and  each  of  them 
doth  there  severally  use  and  exercise  the  office  of  a  bur- 
gess and  freeman,  without  any  legal  warrant,  &c. ;  and 
claim,  without  any  legal  warrant,  &c.  to  be  a  burgess 
and  freeman,  &c. 

The  plea  of  the  said  Abraham  Head^  William  Pas* 
more,  Thomas  Nicholls,  John  May^  and  John  Odgers^ 
admitted  that  the  said  borough  is  an  ancient  borough  ; 
and  that  the  bur^sses  are  one  body  corporate  and  politic 
by  the  name  of  the  mayor  and  commona&y;  and  that 
within  the  said  borough  there  are  or  oughit  to  be,  and  for 
and  during.  Sec.  there  have  been  or  ought  to  have  been, 
a  mayor,  tour  aldermen,  and  an  indefinite  number  of  bur- 

f jesses  and  freemen  ;  and  that  the  office  of  a  burgess  and 
ireeman  is  a  public  office,  &c. 

But  the  said  defendants  say,  that  the  borough  of  HeU 
leston  alias  Helston  aforesaid  is  and/rom  time  immemorial 
had  been  an  ancient  town  and  borough  ;  and  that  the  Lady 
Elizabeth^  late  Queen,  &c.  by  her  letters  patent,  dated  f  2517  3 
the  26th  of  January,  27  Regtii,  (reciting,  "  that  the 
^^  burgesses  and  inhabitants  of  the  said  borough  of  Hel* 
"  legion,  from  time  whereof,  &c.  had  had  and  enjoyed 
*'  (livers  customs,  &c.  as  well  by  prescription  as  by  let- 
'^  ters  patent,  charters,  &c ;  and  also,  that  the  burgesses 
^^  and  inhabitants  of  the  same  borough  had  besought  her 
**  to  create  them  into  a  body  corporate,  &c.'*)  taking  it 
for  granted,  ''  that  the  said  borough  or  vill  was  an  an- 
^'  cient  borough,  and  one  of  her  most  ancient  boroughs, 
*^  within  her  dutchy  of  Cornwall^**  did  by  her  said  letters 
patent  Grant,  That  the  said  borough  or  vill  of  Helles' 
ton  should  be  and  remain,  for  ever  a  free  borough ;  and 
that  the  burgesses  of  the  said  borough  should  be  incorpo^ 


26W  Hilary  Tenrt  iO  Geo.  3.  B.  ft. 

J770.       rated  by  the  name  of  mayor  and  commonalti/  of  the  borougti 
of  HelieHon;  and  did  create  them  a  body  cprporaie  and 
>AE3C         politic,  &c.  and  that  by  that  name  they  should  have  per- 
Y.         ^petital  fuccctfsion)  and  might. have^  possess,  and  euioyi 
USAJ>.      .  &c« ;  and  did  nominate  and  constitute,  &c.  Peter  Covtfn$,^ 
aa  honest  mnn,  and  an  inhabitant  of  the  said  borough,  to 
,.be'the  first  and  modern  Ma^or^  to  exe<;ute  the  $aid  office 
until  Swidaif  next  before  the  feast  of  S/.  Michael  the 
Archangel  next  following,  and  from  thence  until  another 
person  should  be  elected  and  sworn  into  that  office  ;  and 
'fOld  grant  to  the  said  mayor  and  common:dty,  &c.  that 
for.  ever  tJiereafler,  for  time  to  time,  Ihere  should  he  four 
m€99\  of  the  more  discreet,  honest  and  quiet  men,  &c.  io 
be  aiding  and  assisting  to  the  said  mayor;  who  should 
Jl>e  Aldermen^  and  who,  together  with  the  fnayor^  should 
be  the  common  couuctl  of  the  said  borough,  for  the  ma** 
,KING  STATUTES,  &c.   bj/  them  or  the  major  part  of  themj 
.without  tie.  mauor  of  the  same  borough  ;  and  did  thereby 
nominate  J.  P.  aliiis  /if.  •/•  «7.. alias  W.  T  P.  and  P.  A. 
•.injbabitants  of  the  said  borough,  rto  be  the  first  an.d  mo- 
..dern  four  aldermen  of  the  said  boroy^h,  and  to  be,  upon 
their  oath,  corporally  to  be  taken  before  the  said  modern 
mayor,  the  common  council  of  the  said  borough,  with  the 
said  mayor;   and  the- said  mayor  and  aldermen  for  the 
.time  beins^  did  create  the  common  councily  for  ever ;  and 
.did  thereby  grant  to  the  said  mayor  and  commonalty^  and 
their  successors,  that  the  said  mayor  and  commonalty  for 
.  the  time  being,  together  with  the  aldermen  for  the  tioie 
being,  or  the  major  part  of  them  might  elect  and  admit  $o 
many  of  the  more  cliscreet  honest  and  quiet  men,  and  in- 
j  habitants  of  the  same  borough,  to  be  burgesses  and  free^ 
men  thereof,  as  to  them  should  seem  fit  aud  convenient  2 
•as  by  the  said,  letters,  patent  remaining,  ^.  may  appear^ 
&c.  which  said  letters  patent,  on  the  1st  day  of  Feotuary 
in  the  said  27th  year  of  Queen  Elizabeth^  the  then  bur^ 
gessps  of  the  said  borough  of  Helleston  accepted;  and  by 
virtue  thereof,  have  from  thenceforth  hitherto  been  and 
still  are  one  body  corporate  and  politic,  &c.  by  the  name 
r  oftlft  T    ^f '"My^'"  and  commonalty  of,  &c.    And  they  further  say^ 
^  Solo  J    Q^^^  ^ji^  if^^  accepting  the  said  letters  patent,  and  totig 
before  their  election^  to  vfit,  on  the  Sd  of  February^  97 
Elizabeth  at  &c.  the  then  ma  yob.  and  aldermek  of  the 
said  borough,  and  then  b^ing  the  common  council  of  the 
said  borough,  with  the  assent  of  the  commonalty  of 
the  said  borough,  did  make  a  certain  reasonable  Statute 
act  and  ordinance,  commonly  called:  a  by-law  (not  nqw 
[Boiler  2ii«]    extant  in  writing)  for  thcr avoiding  of  popular  confusion 
in  the  election  of  bnrgess^sand-  freemen  of  the  same  bo* 
.  roifgh ;  whereby  it  was.  oid^inedi  ^^  that  (be  mayor  a^d 
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*♦  the  a^dermen^  or  the  major  part  of  the  said  aldermen  ot       1770. 

^^  the  same  borough,  for  the  time  being,  by  themsehes^ 

"  and  MriTHor'^  the  concurrence  or  OBsiHance  of  the  com-        bejd 

^^  MONAf.TY  of  the  said  borough,  might  and  might  be  v^ 

^'  able,  at  all  future  times  for  ever  thereafter,  to  elect  and.      hcasi. 

^'  admit  such  and  so  many  of  the  more  discreet,  honesty 

*'  and  qutf^t  men,  and  inhabitants  of  the  same  borough, 

^^  to  be  BURGESSES  AND  paEEMEN  of  the  sc^mc  borough) 

^^  as  to  them  should  from  time  to  time  seem  fit  and  con- 

"  venient  t*'  to  which  said  by-law  the  mayor  and  com-» 

monally  of  the  said  borough  of  HeUeston  have,  from  the 

making  thereof  hitherto,  conformed  themselves ;  and  the 

same  still  is  in  full  force,  in  nowise  reversed  repealed  oo 

annulled^ 

And  the  said  defendants  further  say,  that  afterwards,  to 
wit,  on  the  14th  of  November  1749,  at  the  borough  afore- 
^id,  John  fTiiliamsy  Esq,  then  maj/or,  together  with  the 
major  part  of  the  aldermen  of  the  said  borough,  did  elect 
and  admit  them  the  said  defendants  (then  and  there  being 
of  the  most  discreet,  honest,  and  quiet  men,  and  inhabi- 
tants of  the  said  borough,)  to  be  tiurzesses  and  freemen  of 
the  same  borous^h  ;  and  thereupon,  ttiey  did,  on  the  same 
day  and  year  last  aforesaid,  take  upon  themselves,  and 
each  of  them  did  take  upon  himself,  the  office  of  a  bur* 
gcss  and  freeman,  5pc.  and  by  reason  of  the  premises, 
they  and  each  of  them  were,  and  still  are,  &(:.  and  by 
that  warrant  they  and  each  of  them  haye  and  do  use,  ex-^ 
ercise,  and  claim,  &c.  as  it  was  and  is  lawful,  &c.  They 
conclude  with  traversing  the  usurpation,  ai^d  praying 
judgment. 

The  RCPLTcATioN,  protesting  ^*  that  the  plea  and 
♦*  matter  contained  in  it  arc  not  sufficient  to  bar,  &c.**  iindvHeia 
denies  that  Queen  Elizabeth  made  any  sucli  letters  patent  Via.  is^.  pi. 
as  in  the  plea  is  alledged :  and  issue  is  joined  thereon.  ^*-  ^^®'  V^   ' 
It  denies  the  acceptance  of  the  letters  patent,  ms  is  al-  sJiY'**    *"' 
{edged  in  the  plea  ;  and  on  this,  a  second  issue  is  joined. 
It  denies  the  making  any  such  bi/^laWy  by  the  mayor  and 
aldermen,  and  then  being  the  common  council.  Sec.  as  bjr 
the  plea  is  alledged ;  and  on  this,  a  third  issue  is  joinedT. 
It  denies  the  election  of  the  defendants  to  be  borgcsses  and 
freemen,  as  br  the  plea  is  alledged;  and  on  this,  a  fbuftW 
issue  is  joinecf.     It  denies  their  being  burgesses  and  free* 
menj  as  by  the  plea  is  alledged  ;  a^  on  this  a  fifth  issue     T  8519  1 
is  joined*    It  denies  tlieir  b|t*ing  inhabitants  at  the  tima 
of  their  supposed  election,  as  by  the  plea  is  alledged :  aiul 
pn  this,  a  six^th  issue  is  joined. 

All  these  issues  wefe  found  for  the  d^fendantK 
Mr.  Serjeant  Burlandy  M? *  Morton^  Mr.  WaUaeey  Sem 
jeant  Glj/nn,  and  Mr.  Hodgekins  now  shewed  cauie 
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B^inst  this  rule  ivhicli  had  been  obtained  by  Mr.  I}un^ 
nwg. 

They  insisted,  that  this  is  a  g^oorf  by-law,  on  the  fare 
of  the  plea.  The  prosecutor  might  have  demnrred  to  it, 
if  he  nad  thought  tit.  He  has  not  demurred  :  and  a 
yerdict  is  found  for  the  defendants. 

The  commonalty  may  give  up  their  ovrn  rights,  by  a 
hy^laxc^  as  well  as  by  accepting  a  new  charter.  Here, 
tney  have  given  up  their  own  rights,  for  the  sake  of 
peace,  and  to  prevent  popular  confusion.  They  have 
only  narrowed  the  number  of  clectms.    No  body  is  in- 

Iured.  It  can  affect  none  but  themselves :  and  tlicr 
lave  assented  to  it.  No  violence  is  done  ;  because  it  is 
by  consent.  Consent  is  the  ground  upon  w^iich  i% 
stands :  and  that  consent  makes  it  a  good  by-law. 

They  cited  tjie  following  cases.  The  case  of  coipora« 
tions,  4  Co.  n\  78.  to  shew  that  a  by  law  which  restrains 
the  number  of  electors,  mpy  be  good ;  which  was  con- 
firmed, as  they  said,  by  4  Jnst.  48,  49.  in  all  other  cases 
except  that  of  electing  burgesses  to  Parliament.  The 
case  of  the  corporation  of  Colchester ^  3  BuUtrodell.  By 
CoKR  Chief  Justice  and  the  whole  Court,  <^  if  there  be 
**  a  popular  election  of  the  mayor  and  aldermen,  in  cor^ 
*^  porat ion-towns ;  and  this  happens  to  breed  a  confusion 
*^  among  them  ;  this  may  be  altered  by  their  agreement^ 
^^  and  by  the  common  consent  of  all,  to  have  tleir  elec^ 
<Mions  made  by  a  fc^er  number;  but  not  otherwise  ; 
**  but  if  by  their  charter  they  are  to  he  elected  by  then^ 
<^  all,  then  this  is  not  to  be  altered  but  by  and  with  the 
^^  general  assent  of  the  whole  town  ;  and  so,  by  this 
*^  means,  to  take  away  confusion,*'  They  also  cited 
1  Salk\  J  68.  and  1  Salk.  190,191.  Butler  y.  Palmer. 
Andrews  iI9,  241.  The  King  vuivAn^i  Castle.  Jenkws\ 
Centuries  273.  Case  93.  The  Carmarthen  Case,  Rex. 
V.  Philips^  in  Trinity  Term  1749 ;  and  the  Makbiona 
Case,  liex  v.  Spencer,  in  Hilary  1766 :  both  of  >yhich 
last  cited  cases  may  be  seen  ante^  Vol.  3*  V^  1833  and 
1836. 

It  was  replied,  by  Mr.  Dunning  and  Mr.  ThurloWj  on 
behalf  of  tne  prosecutor,  that  this  by-Jaw  could  not  be 
supported. 

This  corporation  consists,  by  the  charter,  of  three 
integral  parts  ;  the  mayor,  the  aldermen,  the  common- 
alty. TJie  charter  gives  the  right  of  electing  and  ad- 
mitting freemen  and  burgesses,  io  all  three.  This  by- 
law, (a  non-existing  one,  inferred  only  by  a  proof  from 
usage,)  excludes  one  of  the  thre^  iniegral  parts^  th,e  com- 


Hilary  Term  10  Geo.  3.  B.  R.  8520 

monalty.     It  contravenes  the  fundamental  principles  of  .     1769. 
the  constitution  :  which  it  is  not  in  the  power  of  the  cor* 
porntion  to  do.     They  can't  exclude  an  intee^ral  part         rex   , 
from  the  right  of  electing,  by  a  by-law  of  tliieir  own,  v. 

without  the  King's  concurrence ;  even  though  the  whole  head, 
body  sliould  assent  to  it.  It  is  not  true,  *'  that  no  body 
'  "  is  interested  in  this,  but  themselves.''  The  King  and  ^^^.^  ^""^ 
the  public  are  interested.  It  is  not  like  a  private  per* 
sondl  right  given  to  a  man  for  his  own  private  benefit ; 
and  which  he  may  therefore  renounce  without  detriment 
io  any  one  else,  or  at  all  affecting  any  one  but  himself. 
Nor  is  it  like  those  cases  where  the  right  of  election  is 
giveh  to  a  whole  classy  and  they  consent  to  be  bound  by  • 

the  acts  of  a  part  of  thcniselvesy  by  a  select  nuniher  of 
their  own  body.     This  is  not  inconsistent  with  the  prin- 
ciples we  insist  upon  ;  and  their  cases  prove  no  more 
than  this,  "  that  where  the  right  of  election  is  given  io 
*'  a  whole  class  of  men,  they  may  restrain  it  to  a  pari  of 
"  themselves.'*     But  a   corporation  can't  change  their 
constitution,  and  give  themselves  a  new  mode  of  exist- 
ence.    They  cannot  narrow  the  number  of  those  out  of 
whom  the  election  is  to  be  made  :  nor  can  they  leave  out 
an  integral  part  of  those  who  are  to  elect;  though  they 
may  narrow  their  number.     They  cannot  superadd  qua- 
lifications not  mentioned  in  the  charter,  and  not  con-  ' 
nected  with  the  corporate  character  of   the    electors. 
The  crown  has  given  them  a  charter ;    they  have  ac- 
cepted it.     They  must  use  it,  as  the  crown  have  giveri 
and  as  they  have  accepted  it.  (a)     They  cannot  make 

(a)  Qu,  Whether  the  defendants  rai^ht  not  have  made 
a  good  defence  against  the  information  by  a  different 
mode  of  pleading,  that  is  by  omitting  the  plea  of  a  bye- 
law,  and  by  pleading  that  the  corporation  was  a  corpo- 
ration by  prescription,  and  statmg  that  before  and 
ever  since  the  charters  after  pleaded,  and  for  time  imme-  * 

morial,  the  freemen  had  been  chosen  by  the  mayor  and 
aldermen,  and  then  have  pleaded  the  charters,  and  have 
pleaded  further  a  partial  acceptance  of  them,  that  is  an 
acceptance  of  them,  except  as  to  such  parts  thereof,  as 
related  to  the  choice  of  the  freemen ;  and  if  this  partial 
acceptance,  had  been  traversed^  it  seems  that  the  usage 
VYOuld  have  been  sufficient  evidence  of  it,  or  if  there  had 
keen  a  demurrer  on  the  plea,  it  seems  that  the  opinions  of 
Lord  M&nsfield,  3  Hurr.  J 656;  and  of  Yates,  Justice,^ 
J663,  if  allowed  as  law,  would  be  an  authority  in  sup- 
port of  the  plea^  but  it  seems  it  has  since  been  dis-^ ' 
allowed. 
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a  by-law  contrary  to  its  intention.    To  prore  these  po- 
^^^        sitioris,  they  cited  the  Maidstone  case  ;  which  is  reported 
^*  oiHej  p.  1827,  to  1840,  by  the  name  of  Rex  v,  Sprfuer, 

HEADt  mid  again  (a  sort  of  second  part  to  it)  in  this  present 
volume,  p.  2204r,  to  280o,  by  the  name  of  Rex  y.  Cut- 
busk^ 

As  to  the  commonaliys  giving  up  thpr  own  rights  by 
this  by*laW|  it  was  observed  by  Mr.  Thurlow^  that  their 
anetUXo  this  by-law  can  have  no  effect  whatsoever  i  it  is 
null  and  void  ;  and  cannot  bind  their  successors.  The 
power  of  making  by'laws  is  given,  by  the  charter,  to  the 
mayor  and  aldermen  onlti  the  commonalty  have  i\p  aut 
thority  to  interfere  at  all  in  that  matter.  It  is  not  within 
tketr  province ;  they  could  not  be  summoned  for  such  a 
purpose ;  nor,  if  they  were  summoned,  could  they  do 
any  single  act  that  could  be  valid,  in  relation  either  to 
the  making  by-laws,  or  assenting  to  or  dissenting  from 
[  2521  J  them.  All  their  acts  of  that  kind  would  be  nugatory, 
null,  and  void  ;  as  they  have  no  sort  of  power  to  meddle  - 
therein.  Consequently^  this  by^aw  is  to  be  considered 
as  made  by4he  mayor  and  aldermen  alone ;  and  the  ad- 
dition of  the  words  ^^  mth  the  assent  of  the  commonalty^''* 
makes  no  difference,  nor  carries  any  real  meaning;  bct 
cause  they  had' no  concero  in  what  was  transacteu,  any 
more  than  any  other  person,  or  even  an  abiolute  stranger 
to  the  oorporation, 

[S.  P.  sWms.  Lord  Mansfield  stopt  Mr.  Thurlow;  and  said — 

f09,  4  Co.  81.  the  bodi/  at  large  had  no  power  to  make  by-laws;  because  • 
^-'  that  power  is,  oy  the  charter,  given  to  the  comnwn  coun^ 

cily  consisting  of  the  mayor  and  aldermen :  and  (he  com'^ 
man  council  could- not,  by  a  by-law,  take  away  from  the 
body  at  large  the  right  of  election  which  the  charter  had 
vested  in  the  whole  oody» 

This  is  exactlv  the  case  of  Maidstone.* 
•  Vide  ante.  The  whole  of  the  present  case  is  shortly  this.     The 

iil.3.p.i8M,  charter  oi  Queen  Elizabeth  gave  the  power  of  making 
1840*  ^^^'  bytlaws,  to  the  mayor  and  aldermen ;  and  granted  the 
power  of  electing  bMrgessesy  io  the  mayor  or  aldermeii 
AND  COMMONALTY.  An  information  in  nature  of  a  quo 
zoarranto  is  brought  against  th^  defendants,  who  plead  a 
by?law,  not  now  eximi  in  writing,  made  by  the  mayor 
and  aldenneny  with.  T:^e  assent  of  the  commonaltyy 
^^  that  the  mayoE  and  aldermen,  or  the  major  part  of 
^  them,  might  elect  burgesses  and  freemen,'  without 
*^  the  concurrence  or  assistance  of  the  commcffialty  oi[the 
^<  said  buRough  :"  and  they  add  ^^  whi/ch  saidTby-laiif 
^^  the  mav.of  imd  commonalty  of  th^  said  borrongh  baye^ 
^<  from  the  making  thereof  hitbertOi  con£[)i[me4  tliienA- 
^<  selves.'* 
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Several  issues  were  taken   upon  this  by-law  and  thie        1770. 
tlefeFuinnts  title  under  it :  which  were  all  found  for  the 
-flcfendanis,  '  ^^X 

But  the  prosecutor  moved  For  a  rule  to  sUew  cause  ^v 

**  why  judfifmcnt  t>f  ouster  should  not  be  entefed.'*  HfiA»i 

Upon  shewing  cause,  the  counsel  have  ^he  into  4 
Tery  loiitr  arirument  at  the  bar ;   and  great  stress  hai 


t  llifr.  Jas^icft 

The  t  CouiiT  directed  that  Judgment  of  Ous-  abHa?;  «it&iig 
Tr.H  should  be  entered.  But  1  had  directions^  ^uChdnreryu 
not  to  tax  any  costs  of  the  trial,  {a)  one  of  the 


{a)  There  are  throe  different  setsorclrtssesoFm^n  whofey 
'charter  have  a  right  of  chusing  new  nieml)ersof  a  certaih 
description  in  a  corporation,  but  ever  since  the  chArtbr, 
being  near    190  yeuis,  such   new   members   bavc  been 
constantly  chosen  by  two  only  of  the  sets  or  classes,  ahd 
Jiave  enjoyed  their  tVanchi«<^s,    to  which   thfey  elected 
without  any  claim  or  opposition  by  the  third  class  :  nOW 
if  those  oif  the  dd  class  had  been  at  the  elections  and  not 
voted,    or    bad  been    out  voted,    or    if  they    had   rei 
fused  to  appear  at  the  elections  and  voluntarily  absented 
themselves,  it  seenis  the  choice  of  new  members,  by  the 
two  cl  isses   without  them,  would   have  bech  gviod.     It 
ilocs  not  appear  that  the  ^d  class  who  w^re  the  freemien 
ever  came  to  any  of  the  elections  made  by  the  irtayor  and 
alderman,  or  niade  any  clainl  of  voting,  at  these  elec- 
tions, why  then  might  not  their  absence  for  so  great  a 
length  of  time   be  considered  as  a  waiver  of  their  rights 
during  their  own  time  at  least,  in  the  same  manner  as  it 
they  had  l)een  there  and  had  neglected  to  vote ;  though  it 
be  admidcd,  that  the  feemen  could  not  be  bound  by  a 
hye-law,  to  exctndfe  them  :  for  which  the  Maidstone  cet^ 
refi»rftd  to  in  the  report  of  this  case,  is  an  authority ; 
and  though  it  l>c  further  Admitted,  that  the  JVeemen  coutd 
not  by  any  act  of  theirs,  or  by  concurring  in  Any  act^ 
t^ith  the  ot^er  parts  of  the  cornoratio^i,  bind  their  suc- 
dRS!3*)is;  yet  why  should  not  the   freemen  for  the  tim6 
hfring   I)d   bound   by  acquie^cci^ce   under  the  elections 
nrtde  witl^t>utthcm  I  the  c<)nreqi><*ndn  61  whicli  would  be, 
tlwt  all  the  h-e^Mhen  elected,  in  all  i.iim^s  past,  before  the 
cHiln  of  lh«  freeme^i  to   Vi>tej  wo'ttid  l)e  goon^    arid  this 
cttnsitniction  of  the   rt^agr?  »eeini^  warranled,  by  thie  rea?^ 
sdtils  that  Irnve  pretalt  d  in  o^her  cases  8  LeV.  88.  ^nii 
in  the  case   of  the   corporation  of  Berwick  v.  Jokn}tM^ 
according  to  10  Hill's    MSS.  353^    and  also   accord^ 
Vol.  IV.  S  P 


Lords  Com* 
misiioiirrt% 
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1770. 

3181  January  Hkx   TCrsUS  MiCKLETIIWAYTE. 

1770. 

m.  d> *    «  'nnilE  dcfendnnt  liad  liecn  convicted  lirforc  five  trustees 

ThfConrtcan      ■  •Air  .i*  i«       .1 

entertain  no  appointed  tor  putfitiii:  ill  rx(*ciitioii  tlio  powers  con- 

junMUftion  tained  in  an  Act  of  Pnrlianient  made  in  3'2  G,  *2.*  for  re- 
road' au"^**^  pairitlg  and  uidenlni^  the  road  from  Dcioshuri/ to  Ealand 
tboagh  the  1"  tlic  west  ridins^  of  tlie  connfy  of  Yo  /r,  of  jiii  ofTcnce 
parties  COD-  Bfijainst  that  Statute  ;  whereby  he  forfeited  live  pounds, 
sent.  jjp  appended  to  tlie   Quarter-Sessions:  and    they    co^- 

c.  54.  firmed  the  conviction  ;  suhject  to  the.  opimnji  of  the  Court 
of  King^s  Bcnch^  upon  the  facts  stated  in  the  order  of 
Sessions. 

These  orders  had  been  removed  hither  by  certiorari  t 
and  the  conviction  stood  in  the  crown-paper,  for  argu- 
ment. 

Mr.  Frnfon,  for  <he  prosecution,  objected  *^  that  tliff 
^*  certiorari  ouarht  not  to  have  issued;  the  Act  of  Parlia- 
*^  ment  having  erpressli/  excluded  the  jurisdiction  of 
<^  this  or  any  other  Court  of  Westminsler-hall.^^  And 
upon  referring  to  the  Act  of  Parliament,  his  objection 
appeared  to  be  well  founded.  He  cited  the  case  of  the 
t  Vide  ante,  King  against  TValefield  artd  others^  HiL  31  G,  2.  jB.  7?.t 
488,  4d9#         where  the  writ  of  cfr/Zorfln'  was  superseded,  quia  impro* 

vidd  emanavit ;  the  return  taken  off  the  file;    and   the 
order  remanded. 

Mf.  Feamlf/^  contra^  for  the  defendant,  said,  it  was  ht/ 
consent  of  both  sides,  that  the  Sessions  had  stated  the 
case  specially  and  referred  it  to  the  opinion  of  this  Court  r 
and  after  such  consent^  it  was  regular  and  allowable  to 
proceed  here. 


ing  to  the  only  report  of  it  in  print  though  a  bad  one, 
Tiz.  Loft.  359,  where  Lord  Mansfield  after  having  de- 
livered hiii  opinion  upon  the  construction  of  a  charier, 
as  explained  by  usage  is  reported  to  have  added,  that, 
•*  if  the  words  of  the  charter  bad  been  as  clear  as  the 
**  sun  to  the  contrary,  yet  after  a  constant  usage  of  l70 
*^  years,  the  Court  ought  to  presume,  an  agreement  to 
*<  warrant  the  usage  :"  Now  in  this  case  of  Jlelston  the 
usage  acquiesced  in,  was  an  evidence  of  th^  consent  of 
the  freemen,  or  a  waiver  of  their  right  of  joining  in  the 
election ;  nay  further,  there  are  several  cases,  where 
letters  patent  have  been  presumed,  of  such  ancient 
usage. 
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Mr.  Ftnton  denied  that  there  was  any  sueh  consent  t        1' 'vi- 
and  Mr.  Fearnfi/  was  not  able  to  make  it  out,  to  the  sa- 
lis>  fact  ion  of  the  Court.  ^^^ 

liiR  ♦  Cocax  being  of  opinion  that  they  were  ex*  xhwayte 
eluded  by  the  clause  which  takes  away   the  certiorari^  f  Mr.  Justice 
and  that  the  jurisdiction  was  given  solely  to  the  justices  Aiton  was 
of  peace,  they  made  the  like  rule  as  they  had  done  in  the  ^"^"f  *"'*** 
case  of  IVakcfield  and  others^  (  VoL  1.  p.  489,)  namely,  '   Chancery. 

That  the  writ  of  certiorari  be  superseded^  quia  im» 
provide  cmannvU  ;  the  return  taken  off  the  lile;  and  the 
orders  remanded. 


Rex  versus  Wilt.um  Rogers,  Burgess  oi  Ilelston.        f  S523  ] 

UPON  shewing  cause  why  an  information  in  nature  of  jj^ 
a  quo  warranto  shouhl  not  he  granted  against  the  ram©  at\cr 
defendant,  to  shew  by  what  authority  ho  claimed  to  be  a  fto  years 
freeman  and  burgess  of  that  corporation,  the  question  was  ' 
whether  this  case  was  or  was  not  within  the  rule  and  re* 
Ww/fow  settled  and  established  in  the  Winchelsca  causes,  T^ide aiit.«5i5 
{Vide  ante,  1962,  1963,)  of  not  granting  informations  of  •°dDoug.75.1 
this  kind,  afi^ainst  corporators,  after  twenty  years  unini'         *     *     * 
peached  possession   of  a  corporate   franchise  :   but  that 
every  case  within  twenty  years  should  depend  upon  its 
own  paiticulur  circumstances. 

The  counsel  for  the  defendant  insisted  that  the  pro- 
secutor was  too  late  in  his  application  ;  and  that  the  de- 
fendant was  intitled  to  the  benefit  of  the  abovementioned 
resolution,  ''  that  twenty  years  was  the  ne  plus  uUrOy 
^*  the  utmost  limit,  b'»y<>»d  which  the  CoUrt  would  not 
*'  interfere  to  disturb  the  peaceable  possession  of  a  cor- 
^'  porate  franchise." 

The  FACTS  of  the  present  case  were  very  short  and 
clear.     The  defendant  was  elected  into  the  office,  on  \h6 
J4th   of    November   1749:    the  original    motion    made- 
against  him,  for  a  rule  to  shew  cause  why  this  infor- 
mation should  wot  be  granted,  was  on  the  11th  of  jVii- 
xember  1769  ;  which  was  three  days  before  the  expira-  . 
tion  of  twenty  years.     But  the  day  for  shewing  caiisci 
which  was  fixed  in  the  rule,  was  not  till  the  Thursday 
next  after  the  octave  of  St.  Martin :  which  day  carried 
it  ttine  days  bet/ond  the  expiration  of  twenty  years.     For, 
the   llth  of  jNovember  (^t.  Martinis  day)  falling  on  a> 
Saturday^  its  octave  was  the   l^th,  and  the  Thursday 
next  after  th^t  octave  was  the  SSd  ok  November  170(^.: 

2Pa 
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1770.  Sq  fhat^  ije  'would,  have  been  above  twenty  years  in  unim-'' 

•  pe^eU^  jM)ssfe&gion  fef  »his  AlKce,  before  the  day  xi^n 

^^^,  "which   he   was   required  to  shew  by  what  i^arraiit  he 

^  *  **  claimed  it. 

.?'..?..•.,  "Lord  Mansfield  and  Mr.  Justice  Yates  were  ex- 

ceeding*!/desii',  tbit  the-abovpmeritioned  limilalion  (ol 
Afi'  kpplid^iion  iox  leave  to  file  such  an  information)  io 
ihoto^\i^i  of  twenty  years,  precluded  the  Coart  from 
listening  t(y  the  present  motion  ;  and  that  thej  could  noC 
cxfxnt  svkch  Jeave,  consistently  with  the  rule,  thev  had 
laid  down,  and  the  true  meaning  and  intentioa  of  .ilieir  r 
former  resolution. 

Lord  Mansfield  observed,,  that  this  original  mo- 
tion was  not  made  till  so  near  the  expiration  of  the 
twenty  years,  that  not  only  the  rule  coula.not  have  been 
r  25H  3  made  absolute  within  the  limited  time  of  twenty  years, 
allowing  a  just  and  reasonable  opportunity  of  shewing 
caqse  against  it  J  but  that  it  woula  not  be  easy  even  to 
serte  tlip  rule  in  CorriioalL  before  the  eipiratibi  of  the. 
limite(l  time. 

•V.    .  <  .11. 

My,  Jufiitice  Yates  acceded  to  thi^  observation  ;  ami 

held,  th^t  the  period  of  the  limited  space  of. t^wenty 

years  was  the;. day  of  the  Couct'js  granting  tHe informa;- 

[SDani575n.]  tiori  by  making  the  rule  absolute.     Npw,  m  the  present 

casey  the  defendant  would  have  been  twenty  years,  in 
quiet -possession  of  his  office,  before  any  information 
cduld  be  granted  against'  him  by  making  the;  original 
rule  absolute.  He  did  not  even  consider  it  as  a  cause  in 
Couri^  tiUtfap'rule  was  made  absolute  for  an  inrprmation. 
Foij  any  of  hip  Majesty!s  counsel  may,  without  a  licence^ 
be  concerned  for  th^^  defendant,  until  4suqh  time  as  the 
information  is  actually  granted':  from  whence  he  infer-. 
ied)4hfi|;  it  was  not  propecly  a  cause  in;Co^rt,  till  the 
actual  granting  of  the  information. 

Mr.  Justice  Aston  was  not  present :  he  was  sitting, 
in  Chancery,  as  One  of  the  Lords  Cprnmbsiioaer?  of  .the. 
Grefit  S^l.:  .  . 

Ikfr.  Justice  WiLLEB.  could  not,  of  hisownknawledge, 
declared  \vhatUhe  intention  of  the  Court  wag,  when  they- 
establiSbed  thte^itrle  of  limitation ;  as  he  was  liot,  at  that 
timcT^  either  Xipon  the  bench,  6t  even  a  practiser  in  thi». 
Codrfi  but  be'  s^med  (though  sdlent)  to  concur  witb: 
his  t^drdship  and  Mr.  Justice  Y  atrs-.* 

Mt.  Hodgt/dnsy  oike  of  the  counsel  for  the  prosecutur^ 
offered 'an  observation  tn  'his' favour,  and'  in  answer  to 
the'6bjectio!l  made  on 'the  part  of  the  defetidant.  H& 
feaid^  tbdlt  by  the  intermcfftiate  ^mratiam  af  the  thfic  iiium: 


i.    f  /^ 
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would  be   a  lass  of  eleven  days  in.coraputinff  twenty        1770. 
years:  which   ought  to  be  allowed  for.-    Andif  ihey 
were  allowed   for,  then  there  would  be  fourteen  days         REX 
wanting  of  twenty  complete  years,  at  the  time  when  the  Y^ 

oriirinal  motion  was  made  on  the  1  ith  of  November  1769;  ROGERS. 
viz,  three  ar\d  eleven  :  and  twenty  complete  years  from 
,the.  14th  of  Nov€j)iber  1749  would  not  .be  expircjd  till 
the  23th  of  November,  \76i)  ;  before  zchich  day,  (nainely, 
on  the  23d)  the  rule  might  be  made  absolute,  and  tte  in- 
formation actually  granted. 

.  But  LordMansfibi.d  cinswcred,  that  this  \vas  an 
qdiqus  prosecution  ;  being  so  ex^ceedingly  stale  as.  it  ap- 
peared to  be  :  and  he  therefore  thought  that  the  Court 
ou^ht  not  to  enter  into  such  niceties,  in  order  to  sup- 
port it. 

ite  dcclafed,  however,  at  the  same  time,^  that  if  (he  de*     r  0505   | 
fenda^it  liad,   by  enlarging  the  ortginal  rule,  or  by  aijy     L  ^ 

i}(h^x  delai/  of  Im  bwrij  carried  the  making  it  absolute 
beyond  the  limited  time;  he  ought  not,  in  sueh  (jase,  to 
'have  been  permitted  to  t;ike  advantage  of  that  delay 
wtich  he  *hiinself  had  been  the  occasion  of. 

Rule  discharged. 


MoRLEY  vfrsus  Vaughan  :  or  the  Case  of  Vaughan^  a, 

Prisoner. 

T>Y'the32  G.  2.  c.  28.  "  for  the  relief  of  debtors  wUli  J^  ^^* 
■^  "respect  iatljie  imprisonment  of  tlieir  persons,?  a  c.^mls  tobc. 
Jebtor  charged  in  execution  for  any  sum  not  exceeding  constmed 
jglpO.  may  exhibit  a  petition  to  the  Court  from  whence  taVourably. 
the  process  issued  :  but  he  shall  give  previous  notice  of 
.it,  in  writing,  signed  with  his  name,  to  all  his  creditors, 
*'  FOURTEEN  ditj/s  at  icdst^  bcforc  any  such  petition  shall 
T)e  presented  and  received.     §  IS. 

This  prisoner  (Vaughan)  having  been  brought  up,  a 
few  days,  ago,  to  be  discharged  upon  this  Act  of  Parlia-. 
ment,  it  appeared  that  the  notice  te  had  given  was  only 
thirteen  days  before  he  exhibited  his  petition  ;  unless  the 
first  and  last  days  should  be,  bofh  of  them,  included  :  so 
that  it  became  a  question  ''  whether  he  had  given  suj^-  .  • 

.^^  fiienf  notice^  pursuant  to  the  directions  of  the  Act  of 
^'  Parliament."  ,. 

The  Court  rather  inclined  io  ibei  favourable  side, 
for  the  beneOt  of  the  prisoner  and  the  furtherance  of  the 
]kind  iateation  of  the  legislature.   However,  ihey  thought 
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^''^'       it  proper  to  inquire   how  the  Court  of  Common  Pleai 

acted  upon  the  like  occasions;  in  order  to  preserve |i 

MORLEY      consistency  between  the  two  Courts.     To  which  end,  it 

^'  was  at  that  time 

VAUGHAN.  Adjourned. 

This  day,  towards  the  rising  of  the  Court,  and  after 
Lord  Mansfield  was  gone,  the  matter  was  taken  up 
again.  / 

Mr.  Mansfield^  counsel  for  the  plalntifF,  sai<!  that  Mr. 
Rarnesy  Secondary  of  the  Common  Pleas,  having"  been 
consulted,  declared  it  to  be  the  practice  of  that  CouvXy  to 
require  fourteen  complete  days  notice  ;  that  is  to  say,  ex- 
cluding only  one  of  the  days. 

Mr.  Ju^ice  Yates  observed,  that  upon  returns  to, 
f  2526  1  writs  of  mandamus  and  scire  faciasy  the  rule  was  *'  that 
*  "there  must  be  fifteen  days  between  the  teste  and  re- 

*'  turn  r*  and  yei^  in  practice,  there  were  only  fourteen  ; 
one  of  the  first  or  last  being  always  included.  So  upon 
a  supersedeas  for  want  of  declaring  before  the  end  of  two 
terms,  one  ot  the  two  terms  is  always  included.  By  ana- 
logy, therefore,  to  these  instances,  he  thought  the  Courl 
ipight,  in  favour  of  liberty,  make  the  computation  in  the 
present  case  so  as  to  include  one  of  the  days. 

He  chose,  however,  to  lay  hold  of  a  circumstance 
which  offered  in  the  present  case ;  naraely,  that  above 
fourteen  d;iys  notice  had  been  given  in  a  fj)rmer  Tern* ; 
though  nothing  was  done  ujjon  it,  by  reason  of  the  pri- 
soner's not  having  annexed  a  schedule,  as  he  had  in 
reality  no  effects,  and  had  therefore  omitted  to  annex  a 
schedule  in  the  requisite  form :  upon  the  discovery  of 
which  mistake,  tlic  prisoner  gave  this  new  notice  ;  having 
then  only  thir..een  days  remaining.  Mr.  Justice  Yates 
thought  this  was  enough  to  shew  that  there  was  fio  sur-- 

ibrhe  upon  the  plaintiff,  nor  any  intention  of  surprizing 
lim  :  though  he  acknowledged,  that,  stiictly  speaking, 
two  insufficient  notices  could   not  amount  to  one  good 
one. 
•Mr.  Justice  «  jyj,.^  Justice  Willes  coming  into  the  same  senti- 

ab^nt  (Tn*       ment ;  and  the  plaintiff's  attorney  not  disputing  it ; 
Chancery.)  "Jjie  Prison  eh  was  discuauged  out  of  custody^  as 

at  Mohley's  suit. 

Note — This  Act  of  32  G,  2.  r.  28.  has  twice  before 
been  favourably  construed  tor  the  relief  of  debtors  : 
viz.  in  Triniti/  Term  3i>,  33  G.  %  antcy  p.  799,  and 
in  Michaelmas  33  G.  2.  ofHCy  p.  901. 
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1770. 

BODDY    versus    LeYLA.NI).  Monday  5tll 

Icb.  1770. 

1ft/J  R.  .7o//;/   Calendar^   \\  merchant,  rame  Xo  justify  as  Landed  pro- 
-^^^   bniL     The  buin  he  Avas  required  to  justify  in,  was  J?n|!!?f:"j  *J*f.  . 

riii\i\f\r\  II  i      1       •        • .'     I    .        I  *  '^  colonies  not  a 

4^>AMJ  :  au(i  he  regularly  jusUded   lu  that  sum,  i*nclo-  qualificaUou 
&1VK  of  his  latidt  d  propcrtj/  in  Jamaica.  ^9  ^^ii« 

Mr.  MnnsfitM  oi)jected  to  the  including  his  landed 
property  in  Jai/inica. 

Mr.  Vmhcr  ar<rucd,  that  it  ought  to  be  allowed,  as  a 
sullicient  security. 

Mr.  Justice  ^'ATi::s  and  Mr.  Justice  AstoxV  (who  f  2527  j 
pame  iiito  Court  to  take  the  oath  of  oHice  as  one  of  (he 
Commissioners  of  the  (ireat  Seal,  and  afterwards  re- 
mained upon  the  b(*ach,)  were  th(^  oidy  two  judges  in 
Court,  rhey  thought  the  ol)jection  a  good  one  ;  be- 
cause his  landed  property  in  Jamaica  is  not  lialile  Xo  the 
process  of  this  Court.  And  upon  inquiry,  "  wliether 
"'  such  an  objection  had  ever  been  made,"  Mr.  Thomas 
Coo/;f/' junior  re(!()ll»*cted  such  an  obji'ction  to  have  been 
once  made  by  Mr.  ^loue ;  and  that  the  person  was  re- 
jected. 

The  sami:  was  therefore  done  in  the  present  case. 


f>  T  \^r  f.  Wednesday 

IlCY  'ccrsus  John  \V  ILKLS,  Lsq.  7th  February 

1770. 

4  S  Ihis  c'luse,  in   tip*  several  branches  of  it,  came  se-  A"  informa- 

-^    veial  times  before  the  Court,  it  seemed  better  to  re-  !;??i^L^""; 

,  '  •        1 1        /-      I  1      •  /»   1       demeanor  may 

serve  a  general  account  ot  it  till  a  nnai  conclusion  ot  tJie  be  amended 

whole,  t!ian  to  report  the  p:irlicular  parts  of  it  disjoint-  the  day  btfore 
cdly,  in  oidcr  oi*  time  as  they  were  respectively  argued  j",*'eafeb"m^* 
and  tleleriniufd.  'bers on hearimc 

In  Mirhailmn,  Term  ITOl,  the  4th  year  of  his  present  l!*?!!;*;?"^^^^ 

■»c    •     .       I"         ^'  *i       'iM  •    1     c        L'  V  Hithout   the 

Majesty  King  (iroro-r  the    llurd,  ^iii  r  letch bji  i> on-   ronftentof  the 

To.v,  then   hi>»  Mii^sty's  .So^/aVur-General,   (the  olHce  of  defendant. 
Attorney-General  fKnng  then  r^/cr////,)  exhibited  an  infor- 
mation   against  Mr.  Wdhis^  for  having  published,  and  i74!4Vc«'SoJ. 
caused  to  be  printed  aiwl  publislied  a  si ditious  and  scan- 
dalous libel,  (the  North  Brito)}^  TSo.  45.) 

And  soon  after,  he  exliibited  another  information 
against  him,  (tlie  office  of  .///o/v^fy- (general  still  remain- 
ing vacant)^  for  having  printed  and  published,  and 
caused  to  be  printed  and  published,  blxi  obscene  and  im^ 
pious  libeL  (an  Essay  on  Woman,  &fc.) 
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4770.  Mr.  Wilkes  having  pleaded    "  Not  GuiUy"  *o  both 

ttiese  informations,  and  the  records  bein£r  made  up  and 

REX         sealed,  and  the  causes  *  ready  for  trial,  the  counsel  for 

V.  the  crown  thought  it  expedient  to  amend  them,   by  sfrik- 

'WILKES,      ing  out  the  word  "  p^/r/7r>r/,"  and   in  its  plnce  insertin!^ 

•  Th*'  ^^  word  ^'  tenorJ*^     The  proposed  amendntiewts  were  in 

tried  oDiANe      ®'l  those  parts  of  the  information  where  the  charge  was 

t\  ^of  Feb.     that  the  libel  printed  and  pul)lished  hy  IVfr.  fViiles  con- 

1764.  iained  matters  "  to  the  pimiport  and  effect  faliozcias:^  to 

*^  wit  :''^  which  the  counsel  for  the  rrown  thonnht  it  ad- 

S^AJmor    ^'  viseable  to  alter  into  words  importing  tUr^t  such  fil>el  con- 

post  2570.]      tained  matters   ^^  to  the  tenor  and  effect  foUozcihg^  ^o 

''  wit.'' 

CMfig  1  Sir  Fletcher  Norton  (then  become  himself  jlftorprri/^ 
^  General)  directed  Mr.  Barlow^  clerk  in  court  for  the 
crown,  to  apply  to  a  judo^e  for  sucb  an  r)rdrr  :  nppre- 
bending  it  (as  he  afterwards  publicly  d.  cl?»red)  to  be  ft 
matter  of  course 

Mr.  tiar/ozCy  in  pursuance  of  these  iHre^^tioiis,  applied 
to  Lord  Mansfield,  for  a  summons  to  shew  cau^c  ''  why 
**  such  amendment  should  not  be  made."  And  his  Lord- 
•^  ship  issued  a  summons  in  each  cause,  dated  iSfh  of 
Tehrunry  17G4,  for  the  defendant's  clerk  in  court,  anient, 
attorney  or  solicitor,  to  attend  him  >»t  his  house  in  Blooms^ 
buri/'Squfire  on  Momlmy  the  ^th  of  Fehrvan/  at  & 
o'clock  in  the  morning;  to  shew  cause  why  the  intbr- 
mation  should  not  be  amended^  by  striking  out  the.wi>Ed 
^^  purport y'  in  the  several  places  where  it  is  mentioned 
in  the  said  information,  and  inserting  instead  th<-reof  the 
word  '*  tenor,'''  K.  B.  The  summons  in  the  cau*^e  re«i 
lating  to  the  seditious  libel  excepted  the  first  place — 
<*  except  in  the.  first  place." 

On  notice  ot  this  summons,  Mr.  Philips  agent  and 
solicitor  for  Mr.  H'ilkts^  and  Mr.  I!u2;h(s  his  clerk  in 
court  and  attorney  for  him  upon  the  rrcord,  both  at- 
tended his  Lordship,  at  his  own  h'  usr^  upon  tiie  said. 
20th  of  February  17(54,  accordingly,  (being  now  vaca- 
tion-time, ami  no  court  sitting  :)  and  did  twt  ohje<t  to 
the  proposed  amendment :  on  the  contrary,  Mr.  HvghtSy 
upon  being  asked  as  a  fair  pnictiser,  cauviidly  acknow- 
iedged  "  that  it  was  amendnhle  ;^'  \mm\  Mr.  Philips  ac* 
suiesced  in  it,  though  he  said  he  could  not  consent  to  it. 
liord  Mansfield  having,  in  the  presence  of  these  gen- 
tlemen, consulted  and  produced  many  pn^ctdentfi,  and 
being  fully  satistied  ^^  that  the  amendment  might  be 
"  made,  and  that  it  might  be  ma<le  by  n  single  judge  at 
**  his  house  or  chambers^"  told  Mr.  Philips  "  that  there 
^  was  no  need  of  his  consent ;  and  immediately  inadc 
the  followiog  order  -— ^'  upon  hearliig  the  clerks  in  court 
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"  on  both  sides,   I  do  or(lcr  that  the  informalion  i^  Uim         **TO, 
"  canse  be  amended;  by  striking  ont  the  word  purpart  in 
*Hhe  several  places  where  it  is  mcAtfoood^  in  toe  sfiid         *^^ 
^*  infoniiation,  and  by  inserting  instead  thereof  the  word  J* 

"  tenor.     Dated  tliis  ^ih  day  of  February  1704.'*  ^"'^''i 

The  orders  in  both  causes  were  exactly  alike ;  only     r^  wi.j 
thiit  the  words  "  except  in  the  first  place;'*  were  addod 
in  (hat  of  the  information  tor  the  seditious  \ibel. 

Mr.  Wilkes  was  at  this  time  in  France;  whither  be 
had  volnntarily   retired   some    time    before,    ami    from 
whence  he   did  not   return  till  towards  the  election  of         oKon  1 
members  for  the    new  Parliament,  (into  which  he  was     L  *^™  X 
afterwards  chosen.)  " 

The  trial  came  on  at.  the  ap|>oiTifed  time,  and  pro- 
ceeded in  the  usual  manner  ;  Sir.  fVilhes^s  counsel  art4 
ogents  ma/:hts;  no  objection  thereto,  nor  declining  to 
ertte)  into  his  defence.  Verdicts  were  fbund  against 
him,  tipon  both  informations  :  after  which,  judgment 
was  duly  sii^ned  against  him,  in  each  cause ;  and  writs 
of  ca[)iiis  were  awarded  and  issued  against  him,  as  rn 
ordinary  cases  of  convictions  upon  informations  for  mi^ 
demeanours. — Upon  his  non-appearance,  the  proceedings 
were  carried  on  to  proclamation  and  exigents  :  anil  upon 
his  not  appearing  on  the  5th  time  of  l)ein^  exacted,  he 
was,  by  the  judgment  of  the  coroners  of  the  county  of 
Middlesex,  aciiording  to  the  law  and  custom  of  the 
Tcaim,  outlaiced. 

On  Wednesdai/  the  20th  of  April  1768,  (being  the 
first  day  of  Easter  ^Vexm  1768,)  soon  after  the  sittSig  of 
the  Court,  and  before  any  process  had  issued  on  this  out-  » 

lawry,  Mr.  Wilkes^  voluntarily  made  his  ^ersonalap- 
pearance  in  it  ;  accompanied  ty  three  or  lour  friencis, 
who  probably  meant  to  become  his  bail,  in  case  of  his 
being  now  admitted  to  bail. 

He  opened  with  a  speech,  which  is  already  in  ♦  prln^   »  It  was 
and  therefore  needs  not  to  be  here  repeated.     He  took   printed  in  the 
notice,  in  it,  that  the  record  was  altered^  before  the  trial,    Jf^'^e Sixt'*^ 
by  Lord  Mansfiisld's  order;  .so  that  he  was  ^n* erf  i/pon    Day^tittof 
aUcred  facts.     This  he  particuLirly  complained  of,  as  AprUirdB: 
being  unconstitutional  and  illegal;  and  was  iid vised,  he 
said,  that  it  rendered  both  the  verdicts  aiisolutely  void. 

Mr.  Attorney-General  (Mr.  De  Grey)  prayed  that  Mr. 
TJlUics  might  stand  committed  ;  as  he  had  been  convicted 
of  printing  and  publish ihg  one  of  these  libels,  and  of 
publishing  the  other;  and  had  now  avowed  himself  ta 
be  the  person  so  convicted. 

Idr.  Serjeant  Glj/nn^  of  Gounsel  for  Mr.  Wittier j  op- 
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1770.       posed  this.    He  said,  he  had  several  abjections  io  fhe 

vutlawn/;  and  that,  till  last  night,  they  had  ez|x;ctetla 

BEX         fiat  for  a  writ  of  error  :  but  that,  last  night,    Mr.  Attor- 

V.  ney-Gcneral  declined  ;^rantinor  one,  l^ecause  he  doubted 

TVILKES.      *'  whether  it  belonged  to   his   office  to  grant   it  ;'*    or 

[Saik  «64.        **  whether  it  ought  not  to  be  granted  by  the  Lord  Chief 

pl.7.  504.         "Justice."     Hepid,  Mr.  Attorney-General  did  not  re- 

pl««J  fuse  his  fiat,  from  any  doubt  about  the  propriety  of  the 

application  for  it,  or  the  sufficiency  of  the  objections  to 
tlie  outlawry  :  but  merely  from  a  doubt  "  to  whom  iX 
"  belonged  to  allow  the  writ  of  error."  He  said,  l*e 
would  propose  .soni^  errors,  wKicli  he  hoped  would 
r  2530  1  ^^**^ry  ^1**^  Court  that  a  writ  of  error  ouorht  to,  be  granted. 
^  -^     They  were  of  two  sorts  :  first,  errors  in  fact  y  2diy,  errors 

hi  law, 

1st.  An  error  in  faj;t  was,  "  that  Mr.  f Hikes  was  ab- 
*'  sent  and  out  of  the  kingdom ^  at  the  time  of  the  aiDard  of 
^\lhe  writ  of  exigent. ^^ 
[post  tM6.]        2dl^.  Three  errors  in  law.     First,  "that  the  sheriff 
f*  has  returned  no  proclamations,^^     It  is  only  said,  "  that 
♦*  he  has  obeyed  the  writ:'*  whereas  he  ought  to  have 
returned  particulars ;    that  the  Court  might  judge  of 
(hem.     Secondly,  it  is  not  stated  in  the  return  of  the  ex- 
igent, *'  that  Mr.  Wilkes  was  exacted  in  the  counti/  of 
**  Middlesex :"  rwr  is  it  said  to  be  '^  at  a  countf/'court,^* 
It  is  only  said  to  be  "  at  his  county  court^at  Hie  Three 
*'  Tons  in  Brook-Street  near  Holbourne  in  the  county 
"  of  Middlesex  ;"  which    is  no  allegation  "  that  Brooke 
'^  street  is  in  the  county  of  Middlesex, ^^     And  though  iX 
is  said  "  at  wy  County-Court,"  yet  he  might  be  sheriff 
of  two  counties.     He  cited  2  RoWs  Abr,  802.  title  "  Ut- 
"  lagarie.  Error  Utlagarie."     Thirdly,  no  judgment  of 
the  coroner  is  here  stated :  but  only  a  meie  fact,  "  that 
"  he  was  outlawed  by  the  coroner."     In  support  of  which 
objection,   he  cited    I  Brown^s  Entries  361.  as  in  point. 
He  therefore  prayed  that  his  X^ordship  would  grant  Mr, 
Wilkes  an  allowance  of  his  writ  of  error,  in  order  to  his 
getting  this   erroneous  outlawry  reversed.     He  saiil,   it 
was  improper  at  this  time  to  enter  into  any   litigjitioa 
about  the  validity  of  the  convictions  upon  which  these 
judgments  arc   founded.     Mr.  Wilkes's  present  circum- 
stances under  the  outlawry  are  more  penal  than  the  con- 
victions  themselves.     Therefore   it  is   incumbent  upon 
him,  first  to  get  rid  of  the  outlawry.     And  he  prayed 
that  Mr.  Wilkes  might  be,  in  the  mean  time,  admitted 
to  bail. 

Mr.  Recorder  of  London  {Ei/re)  on  the  same  side,  en* 
forced  what  the  serjeant  had  urged;  and  observed,  that 
by  iyb  W.  S^  M.  c.  18.  §  4.  Mr.  PHlkes  was  i\ot  com- 
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.177Q. 
pcllable  to  appear  in  person;  but  might  have  appeared 

hy  attorney,  ancJ  reversed  the   outlawry  without  bail,  hex 

(unless  otherwise  ordered  by  (he  Court.)     He  therefore  v. 

proposed,  that  he  shquld  cither  appear  by  attorney,  to  wilkes; 

reverse   it;    or  give  b^iil  to  prosecute   a  writ  of  error.  * '^"^  !*/**® 

And  he  cited  Earfn(ri/\-y  case  in  this  Court,  in  Easter  yaifX  i^wry  for 

Trinitf/  Terms  17t2j  '9  O.  J  .*  Non-Appear- 

anc^.  I  hav6 
a  note  of  it,  of  my  own  taking.  And  there  i«  a  report  of  i'  in  for^e^cue  Aland  T»7  and 
anotluT  in  8  Med.  177.  vtry  bad  lu  Uic  lit  Edition,  but  raucU  mendei  '\^  the  late  Edi- 
tion of  that  book. 

Mr.  Mansfield^  on  the  same  side,  argued  tijat  Mr. 
,  Wilkes  was  ch^arly  intith.'d  to  be  admitted  to  bait,  under 
this  statute.  The  convictions  cannot  at  this  time  be 
proceeded  upon  ;  as  the  sentence  of  outlawry  is  standing 
out  ai^ainst  liiin.  He  has  done  all  that  is'  in  his  power 
to  do.  He  apjKjars  in  Court,  and  submits  to  the  laws 
of  his  country.  He  has  shewn  errors  of  weight,  in  the  \  2531  J 
outlawry  ;  and'  has  used  all  methods  to  obtain  a  writ  qf 
error  to  be  allowed  ;  and  prays  to  be  admitted  to  bail  by 
the  Court,  as  he  must  have  been  by  the  Sheriff,  if  he  hail 
been  taken  upon  a  capias  utlagaium, 

Mr,  Davenport^  on  the  same  side,  spoke  to  the  same 
effect. 

Mr.  Attorney-General  explained  the  fact  anl  the  rea-. 
son  of  his  declining  to  grant  the  fiat  for  a  writ  of  error.. 
He  said,  that  upon  the  application  made  to  him  on  the 
part  of  the  defendant,  he  directed  an  attendance:  which 
"was  accordingly   had.     That  he  thought  the  errors  spe- 
cified to  him,  to  be  a  sufficient  foundation  for  a  fiat,  in 
case  the  party  had  been  in  custody :  but  he  could  not 
find  any  precedent  for  an  Attornei/'Generar^  granting  a 
fiat  when  the  party  was  not   in  custody.     The  writ  of  [Qq.  the  .Star, 
error  was  not  tendered  to  him,  he  said,  till  last  night:  4&5W.AcM. 
and  the   Court  was  to  sit  this  morning.     He  was  ready  *i-i8.  $s.j 
to  listen  to  any  method  that  could  have  been  shewn  to  be 
proper :  but  none  was   proposed.  .  He  added,   that  he 
thought  Mr.  fVilkes  could  not  be  intitled  to  his  writ  of 
6rror,  till  he  should  be  in  custody.     He'  observed,  that 
this  was  not  an  outlawry  for  non-appearance ;  but  an 
outlawry  upon  and  after  conviction.      " 

Lord  Mansfield  —  Here  are  two  motions  made^ 
ypon  the  defendant's  api)earing  personally  in  Court:  one, 
for  committing  him  ;  the  other,  tor  bailing  him. 

I  am  of  opinion  against  both  these  motions. 

He  ought  to  be  brought  in  regularly^  upon  a  return    [post  2534*]^ 
of  the  capias  by  the  sheriff.     I  have  no  doubt  but  that 
we  vfight  take  notice  of  him^  upoa  his  voluntary  nf* 
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1770.       pearance  as  the  person  outlawed;  and  commit  oT  bail 
tiim  :*bat  we  arc  not  absolutely  Bcfund  to  do'  it,  withpqt 
*EEX        '^ome' reason  to 'excuse  the  going 'out  *bf  "ifie'rcguW 
.▼.  crtu\^.(6) 

*iriL&ss.  If  Ibe  defenciiant  could  shew  that  uie' Atforh^y-(?eneial 
refused  to  take  him  up  and  Bring  hinilnto  Court,  /yi  order 
fa  prevent  his  having  this  advantage  :  or  if  tlie  Attorney- 
Cencral  had  in  fact  used  all  methods  to  take  him  op,  and 
he  had  concealed  himself  and  absconded,  and  afterwards, 
had  come  in  thus  voluntarily,  in  order  to  surprhe  ;  up<m 
either  of  these,  or  any  other  exlraardinnrf/  ground,  wc 
should  be '  bottnd  to  interpose,  and  ovei^look  tlie  inipro- 
priety  of  the  defendant's  comings  instead  of  being  broughty 
into  Court. 

r  2532  1         But  the  real  cause  of  tfus  irregularity  is  the  strongest 

'ar^rnment  why  we  should  not  give  way  to  a  new  mode, 

iiable  to  misconstruction,  and  Carrying  a  bad  appearance. 

]t  is  notorious,  that  the  defemhiiit  nas  appeared  rery 

'publicly  :  whj/  was  he  not  apprcl^eoded  ? 

Tfie  ontltrwr^  must  certainly  be  disposed  ofybefore  y<m 
can  come,  at  any  thing  else :  the  judgment  upon  the  am* 
victions  cannot,  at  present^  be  proceeded  upon. 

I  could  wish  this  gentleman  had  been  better  advised 
than  to  have  come  thus  prematurelv,  with  a^  written 
speech,  to  justify  the  crimes  of  ivbich  he  stands  con- 
Yicted  ;  and  to  arraign  an  otder  niade  by  n^e. 

I  ain  very  happy  in  having 'this^oppprtunitjr  of  cx- 

jplainin^  my  conduct  in  making  the  amendment  thsit^  has 

pecn  mentioned.     If  I  was^  Vrong,   I  sboulcl  thin^  it 

more  honourable  to  ^ckLnqwleclge  and  fectify  any  error 

'that  ][  should  have  committed,  tuan  to  justify  arul  Jefeii^ 

it.      Thq  applicaiion  to  me  wasj^  to  amend   the  word 

"purport"  intQ  "tenor."     Mr. //iig/re.v,.  the  djlftrk  in 

Court  for  the  defendant,  agreed  it  to  be  amendaU^.     I 

recollected  a  casis  of  the  like  kind^pf  an  aiqendment.of  an 

Information  just  before  {rial :  and^  looking  for  it,  I  fonnd 

.a  cbtlection  of  such  cases.     Aftef  reailing/>ue  or  two, 

Mr.  P/it7ipjp,  attorney  arid  agclpt  fjpJr  the  defendant,  >^as 

'perfectly  satisfied,  and  desired  me ^not  to  give  ii^yseff  jjiny 

fiirther  trouble ;  butliaid  '^  ha  could  pof  coinsentio  it,, 

tsaid,  "  I  did-  not  want  a  consent:"  I  thought  myself 

(>ound  to  order  the  arnendment ;  and  did  so.     I.  had  made 

■  ■ 

fc  .       . •  ...  ■  • 

(h)  If  we  see  pne,  against  wli6m  there  is  a  judgrnenl 
of  tl|ii$  Courts  w^ik  in  w  estrhinster  HaU,  we  may  'send 
out  an  officer  to  takc^  him  up;,  if  the  jplaiiitiff  desires  \t^ 
iirithout  a  trrit  of  executioo.    ^r  ffoU  7.  Mod*  52. 
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some  such  orders  before ;  and  I  have  made  several  such        1770, 
orders  siace ;   even   in   quo   warranto  intormtiiiovks.     la- 
tins case,  it  made  no  altera,tion  in  the  defendant'^  de-         hex*  - 
fence,     [i.e.  None  to  his  pFejudioe  ;  but  made  his  de*  t 

fence  easier.)  His  counsel  never  objected  to  it,  .nor  took :    "irtLKEs; 
any  notice  of  it.  1  think  it  right  sind  usual^  and  as  of, 
course :  not  but  thai  I  am  open  to  conviction,  and  ^cadj  to. 
hear  >vhat  can  be  said  to  shew  that  it  was  wrong. 

Mr.  Justice  Yates — If  this  amendmeht  was  wron^^j 
it  will  still  be  open  to  the  consideration  oft'heCoart; 
although  tho  proper  opportunity  of  objectify  ta  it  was  o^' 
the  trial.     In  the  case  of  the  King  against  Ckarlesuoorth^* 
an  information  for  forging  a  warrant  of  attorney  *'  to  ac*; 
*^  knowledge  satisfaction  upon  a  judgment"  was  amend*  ■ 
ed,  without  costs,  (the  prosecutor  having  been  admitted- 
a  pauper,)   and  without  giving  the  defendant  leave  to 
jplcad  de  novo.  2  Slra.  871. 

As  to  the* two  present  opposite  motions,  one  for  com-*; 
milting,  the  other  for  bailing  the  defendant;  the  same 
answer  serves  for  both  :  ^'  the  Court  can  take  no  notic6'    r  2533  1 
of  any  thing  but  what  comes ,///£feVfV^//y  before  them."  We 
tannot  take  cognizance  of  this  matter,  in  the  method  in 
which  it  now  comes  before  us:  We  cannot  Vike  judiciat 
notice  '^  that  this  is  the  person  convicted  or  outlawed*"'  . 
Mr.  Brown^s  case  in  Di/cr  .192  is  clear  and  strongs  as  td 
the  outlawry.     And  as  io  committing  him  opon  the  con- 
victions, that  can't  be  done  whilst  the  outlawry  h  stxb^' 
sisting :  the  outlawry  must  first  be  disposed  of,  befon^ 
we  proceed   upon  the  convictions.     The  judgnoient  of 
outlawry  suspends  all  proceedings  upon  them.       Th^' 
judgments   on  the  convictions  would,  probably  be  6n&' 
and  imprisonment.     But  it  would  be  manifest  oppression 
to  set  a  line  upon  him,  when  all  his  effects  stand  forfeited^ 
to  the  King  already  :  and  he  is  already  liable  to  imim-* 
sonment  upon  the  outlawry  ;  from  which  he  can  never 
be  freed  wliilst  that  stands  in  force.     There  can't  be  two^ 
different  judgments  for  the  same  offence  :  there  can't  be 
judgment  of  outlawry,  and.  juJgiuent  for  the  misdemea- 
nour, likewise^.    In  the  case  ^oi  J  he   King  and  Queetp 
against.  Tippipfy    1   W.  &f  31.  Salk\A9i.  the  defendant 
wa^,  x)utlawed  upon  an  infc^ matipa  for  a  misdomeanouTy 
and  fined  J^5000.  .  It  was  moved,  on  his  behalf,  that  h& 
could  not  be  lined  upon  the  outlawry;  because,  inmis*^ 
deiQeapour,  the  outlawry  does  not  enuie  a&  a  conviction 
for  the.  offence  J  (as  it  does  in  cases  of  treason  and  felpny,) 
but  as  a  conviction,  of  the  contempt  for  not  answering.  | 
whiph  (:ontempt  is  punished  by  the-lbrfeiture  of  bis  goodi 
^n4  icbatftetU :  and  if  he  might.  I^  fined  now,,  he  mt^V-^Jf^ 
fine^'a^ain,  upon  the  principal  judgment.     And  the 


\ 


S534  Hijary  Term  lO  Geo.  ti.  B.  R. 

*  first  Vfns  held   to  be   irre<riilar:  for,  the  onlTawry  irf 

HEX         these  cases  is  wo^  a  conviction;  as  appears  by  FletaV2. 

**  Quanivis  Quis  pro  amluwacia  et  fugn  uild^etur^  now 

-wiLLES.      ^^  P^^pt^r  hoc   convictua  est  d&  facto  principafi,^^     And 

•  I  siispert f'liis  there  is  a  case  in  Bro,  Ahr.  ntle  **  Utlngaiy,"  pi.  26. 

Word  "/Mr    where  a  man  \?as  outlawed  of  felony,  and  taken  bya  c«- 

^^^^^"  ^*''®''  pins  tttlazatum^  aftd  detained  in  the  King's  Bench  ;   and 

8ml  that  It    '    divers  bills    were    brotiffht    against    him  in  custody    of 

BhonUi  b^  the  marshal:  and  the  Court  would  not  jsuffer  it.     For^ 

^'/"•''  his  body  lands  and  goods  are  the  Kirts^*s;  and  therefore 

the  piaintiff  cannot  have  the  effect  of  his  suit  against 
him  before  the  outlawry  :  but  if  he  obtains  a  pardon  the 
plaintifi' shall  be  answered.  If  the  defendant  in  the  pre- 
sent case  had  come  in  hf/  process ^  his  identity  woalct 
have  appeared.  If  he  had  come  in  />y  record ^  he  might 
have  applied  to  be  bailed,  either  upon  the  statute  of  4, 
5  ^f".  Sc  jM.  c.  18.  (if  that  statute  can  be  shewn  to  be  ap- 
plicable to  an  outlawry  oii  a  misdemeanour^)  or  under 
the  plenary  power  of  the  Court  upon  the  circumstances 
.  of  his  case.  But  that  statute  seems  only  applicable  to 
cixdl  dases.  I  mention  ihi  ,  only  for  the  consideration  of 
the  counsel,  when  it  shall  come  before  the  Court.  Ry 
the  5th  section,  the  sheriff  may  "  take  security  of  the 
"  **  delendant  taken  upon  a  cofAas  utlagalum^  in  cases 
*^  where  bail  is  required^  in  double  the  sum,  for  which 
[  2534  ]  **  bail  is  required."  But  how  can  the  sheriff,  under  the 
directions  of  this  statute,  take  bail  in  double  the  sumj 
in  a  criminal  case  ?  How  can  the  sheriff  knozv  what  tlie ' 
fine  will  be?  Or  why  should  the  sum  of  the  fine  he 
doubled  ?  The  statute  seems  to  relate  only  to  civil  cases, 
and  to  mean  "  double  the  debt.^* 
fAiit  25S1.]  The  defendant  ought,  in  my  opinion,  to  have  come 
hither  in  a  regular  way  :  but  as  the  matter  now  stands, 
upon  this  voluntary  appearance,  without  return  of  pro- 
cess or  any  matter  of  record  whatsoever,  the  Court,  can 
neither  commit  him  nor  bail  him. 

^  Mr.  Justice  Aston — I  think  fhere  is  but  one  ques- 

tion :  and  I  shall  keep  to  that.     It  is  *'  whether  he  shall 
**  be  committed."     The  Attorney-General  prays  us  to 
-  commit  a  man-  as  an  outlaw^  against  whom  he  himself 

would  not  issue  process  of  outlawi'y  ;  though  there  does 
not  appear  to  be  any  particular  circumstances  to  prevent 
his  issuing  such  process.  The'  officers  of  the  crown 
might  have  exercised  (heii^  power  by  proper  process  : 
and  then  he  would  have  beert  in  custody.  But  they  have 
not  chosen  to  do  so  :  and  he  remains  as  much  at  his  li- 
berty, as  he  was  before  he  came  into  Court.  The  mo- 
tion to  commit  him  seems  unnecessary  :  and*  I  shall  not^ 
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r»f   present,  fake  notice  of  any  other  question  ;  be  not        1770. 
bcini^  at  all  in  custody. 

Mr.  Justice  Willes — There  has  been,  for  some  time, 
a  judgment  of  outlawry  against  the  defendant,  who  is  not 
an  abscomling  person.  The  Attorney-General  has  not 
thought  proper  to  issue  process  against  him  upon  it.  And 
now  he  comes  into  Court  gratis,  voluntarily,  not  by 
any  return  of  process,  or  any  matter  of  record.  We  can 
not  take  any  notice  at  all  of  him  ;  nor  can  wc  k;iow,j«- 
dfciailj/,  "that  he  is  the  man."  I  don't  see  why  the 
Attorney-General  should  demand  of  the  Court  to  commit 
the  defendant  upon  this  outlawry,  when  he  himself  has 
long  suffered  him  to  go  at  large,  without  any  attempt  to 
take  him  up,  or  even  issuing  process  against  him. 

Nothing  was  taken  by  either  of  the  two  motions  ; 
namely,  the  Attorney-General's,  •*  that  the  defen- 
"  dant  might  be  committed ;"  or  his  own  counsel's, 
**  that  he  might  be  bailed." 

On  Wednesday  the  27th  of  April  1768,  (a  week  after 
the  former  transaction,)  Mr.  Jf  tikes  having  this,  morn- 
ing surrendered  himselt'to  the  Sheriff  of  Middlesex  upon 
a  capias  utUigatum  which  had  been  since  the  last  motion 
issued  against  him,  and  being  now  in  the  Sheriff's  cus- 
tody, was  brought  into  Court  by  the  said  Sheriff,  upon 
the  return  of  a  Habeas  Corpus  directed  to  him  for  that 
purpose.  In  the  mean  time,  Mr.  Attorney-General  had  [  2535  J 
granted  his  fiat  for  a  writ  of  error  :  which  he  did  imme- 
diately upon  receiving  an  assurance  that  Mr.  Wilkes  was 
in  actual  custody  upon  the  capias  utlagatum.     The  re-  . .      ; 

turn  to  the  Habeas  Corpus  being  read  in  Court,  it  ap- 
peareil  that  the  defendant  was  charged  with  two  outlaw- 
ries ;  viz.  one  on  each  conviction  for  the  respective  mis- 
demeanours before  mentioned.  A  writ  of  error  in  each 
cause  was  delivered  into  Court. 

The  outlawries,  and  the  writs  of  error,  and  the  assign- 
Thent  of  errors,  were  exactly  alike  ill  both  causes : 
it  will  therefore  be  sufficient  to  specify  only  one  of  each 
sort. 

The  material  part  of  the  outlawry,  on  which  the  ques- 
tion turned,  was  this.  The  Sheriff  returned  the  Writ  of 
exigent  executed  and  indorsed  os  follows — "  By  virtue  rno8tS563.1 
**  of  this  writ  to  me  directed,  at  wy  county  Court  held 
*^  at  the  house  known  by  the  sign  of  the  Three  Tuns  in 
*^  Brook-street y  near  Uolborn  in  the  vou  Ut/  of  MiddleseXj 
*^  12th  Day  oi  July  in  the  fourth  year  ofihe  reign  of  our 
*'  present  sovereign  Lord  Gemge  the  third  now  King  of 
*^  Great  Biitain  6^c>  the  within  named  John  J  Hikes  was 
^  the  first  time  exacted,  i^d  did  not  appear."    It  goes 
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1770.        Qf^  in  the  same  manner,  till  the  quinto  exactus  ;  t/j.   "at 
**  my  county  Court  lield^^  the  same  place  the  9lh   day 
*t?  "  of  ^i/gf/.v/ ih.lhe  yearaforesM^id'i  the' said  t/o  Ait  Wilkei 

7l^„  ^^  ^^*  ^  second  tirne  exacted,  and  did  not  appq^r  :"  and 
sd,  in  the  same  words,  Quly  changing.  Ihtr  clajs*  to  the 
5th  inclusive?.  Tlicrel(?lre  by  tlite  juc%ment  of  jEd<s>ard 
UmfrevUk  Fsq.  and  Tlidma^  Philips  Gent,  his  Majesty's 
Coroners  of  uie  comity  of  Middlesex^  thje  said  j^hn 
Wilkes^  aiccording  to  thelaws  and  customs  oC  this  reahu) 
is  OufliiWed. 

The  Writ  of  tjrror  was  verbatim  as  fpltpws — Of  Easier 
Term  l'?68^  8  fe.  3.  Qun  Lord  thi^Ki^g  hath  sent  to 
Mifejutitices  appointed  to  Kold  plea,^  before  him  bis  writ 
closed  in  thesd  words  (th^t  is  to  say)  George  the  third  by 
the  grace  6(  God  of  GrM  BHlatrt^  France^   and  Ireland 
king  defender  of  the  faith  ifrc.     To  oqr  justices  (ipt>ointed 
to  hoW  pleas  beAtrc*  us  greeting  forasmuch  als  in  tne-rccord 
find  process,  as  nlso  in  the  publication  df  Ati  oiitlawry 
gainst  John  Jf'ilkk'S  late  of  ff  e^immsftpr,  in  ihd  county 
oT  Middlesex^  Esquire,  dA  a  cfertaio  informatioti  agdinst* 
the  said  John  WiUxk^  for  prihting  and  ^ufolisl^iri^  a  t&t" 
tain  libel  or  composition^  intitled  An  Essay  on  ^  oiflUft ; 
whereof  the  said  ^oAit  JVWces  is  impeacHed^^  and  tliefv^' 
iipon  by  a  jarV  of  the  Coanty  is  conviOted,   a^  it  fe  sliid^ 
manifest  erroir  bath   intervened,  td  the  giieat  datiiag^  or 
the  ^aid  Johfk  WUkes^  as  by  his  complaint  we  ar^  in^ 
formed.     W^,  willing  that  the  said  error  (if  anjr  be)  h*f 
duly  amended,  and  full  and  speedy  justice  d^B4s  16  ih^ 
[  2536  ]     said  John  Wilken^  in  this  behalf^  do  commalMl  yod)  tfljit  if 
tha  said  outUlvry  be  returned  before  us  as  H(Mh  b^ert^said  : 
then  ins^iet^ting  the  said  record  and  prt)CeftB^  yoti  eaiis^ 
f4ifther  to  be  ck»ne  thert^in  for  annulling  the  said  outlawry 
a^  of  rights  and  according  to  the  law  and  (!;UsfoiA  m 
Ensclandy  shall  be  meet  to  be  done.     Witness  oiH%elf 
at  Westminster^  the  twenty -seventh -day  of  ApfH^  ib  tlie 
eighth  year  of  oilr  reign^ 
AMifmnent  of      And  hereupbn  the  said  Jbhn  ff^lkes  conies  Iri  his  {M'o- 
Crror.  per  person,  and  says,  that  in  the  record  and  procx^ss^^ 

and  also  in  the  publication  of  'the  afbri^said  blitUwry, 
tlierc  is  manifest  erroi^^  in  this  that  th&Tti  iH  no^  itrMrirHi 
informaiibn  tiled  orexhibit^d  against  th« s^kl  John  Wifkeh 
1^'heteOn  toTground  the  prtices^  df  thl^  dUtl^rf  Afort^^ld  : 
bjr  reasbh  whciSof,  tHe  said  dtitlawry  iid  told  ittid  df  no 
effect  dr  ibnce  whattof^ter.  Tbei^  18^  also  fcrror  in  this, 
that  no  publie  proclamatkm  iArhAted«n*r  Is  ^<;titianeti  td 
BaVe  iMien  made  At  i|rty  open  cbUniy  G^rt,  t)f  at  aay 
general  Qahrter'-BebstiMts  of  Ihe  pMc^  tllliltsd^fe^)  iot  at 
the  door  df  any  parish  chui^h  whbtH  \h%  M4d  JM4 
Witkcs  was  an  inhabitant,  according  to  the  exigency 
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of  the  said  writ  of  Capias  cum  Proclamalione :  therefore        1T70. 
in  that,  there  is  manirest  error*     There  is  also  error  In 
this,  that  it  is  not  shewn,  nor  does  it  appear  by  the  return         bez 
of  the  Sheriff  of  Middlesex,  that  the  Sheriff  of  Mtddle-  V. 

sex  did  cause  to  be  exacted  the  said  John  Wilkes  in  the  wililes. 
said  county  of  Middlesex  from  county  Court  to  county  ' 
Courty  until  he  was  outlawed  according  to  the  law  and 
custom  of  England^  as  the  said  shepff  by  the  said  writ 
of  exigent  is  commanded  ;  and  that  it  is  not  shewn  nor 
does  it  appear  by  the  return  of  the  Sheriff  of  Middlesex^ 
that  the  said  John  Wilkes  was  Cl  firsts  second^  thirds  fourth 
and  fifth  time  exacted  at  the  county  Court  of  the  county  of 
Middlesex,^  as  by  the  law  of  the  land  he  ou^ht  to  hare 
been  before  he  was  outlawed:  therefore  in  that,  therein 
toianlfest  error, — There  is  also  error  in  this,  that  in  the 
record  and  process  aforesaid,  and  in  the  publication  of 
the  outlawry  aforesaid,  it  is  no  where  expressly  shexM 
that  the  plwce  called  Broobl-Strekt  (if  any  such  there 
be)  where  the  several  count j  Courts  are  supposed  to  hare 
been  held,  at  which  the  said  John  Wilkes  is  said  to  have 
been  exacted,  is  in  the  County  op  Middlesex,  or  in 
any  or  what  other  county.  Therefore  in  thaty  there  is 
manifest  error.  There  is  also  error  in  this,  that  it  does 
not  appear  that  any  judgment  of  outlawry  was  given  or 
pronounced  against  the  said  John  Wilkes  ;  or,  if  any  such 
judgment  was  given  or  pronounced,  in  what  form  the 
same  was  so  given  or  pronounced  ;  at  it  ought  to  have 
done,  in  order  that  the  legality  and  propriety  of  the  said 
judgment  might  have  been  seen  and  examined :  but  in 
the  record  and  process  aforesaid,  and  in  the  publication 
of  the  outlawry  aforesaid,  reference  and  relation  only  are 
had  to  some  judgment  not  shewn  or  expressed,  but  sup* 
posed  to  have  been  before  given  agaiubt  the  said  John 
Wilkes.  Therefore  in  thal^  there  is  manifest  error,  p  0557  n 
Wherefore  the  said  John  Wilkes  pmys  that  the  outlawry     L  * 

aforesaid,  for  the  errors  aforesaid,  and  other  errors  ap- 
pearing in  the  record  and  process  aforesaid,  may  be  re*- 
versed  and  held  for  nothing  ;  anH  that  he  may  be  restored 
to  the  common  law,  and  to  all  which  be  hath  lost  by  oc» 
casion  of  the  outlawry  aforesaid,  &c. — And  William  De 
Grey,  Esq.  now  Attorney-General  of  our  present  Sove-  ...    . 
reign  Lord  the  Kin^,  present  here  in  Court  in  his  proper  £tTon 
person,  having  heard  the  matters  aforesaid  above  assigned 
for  error,  for  our  said  Lord  the  King  saith,  that  neither  in 
the  record  and  process  aforesaid,  nor  in  the  publication        « 
of  the  aforesaid  outlawry,   is   there  any  error :  and  he 
prays  that  the  Court  of  our  said  Lord  the  King  now  here 
may  proceed  to  the  examination  as  well  ot  the  record  and 
process  aforesaid*  as  of  the  matters  aforesaid  above  as- 
Vol.  IV.  2Q 
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1770.       gj|ned  for  error ;  and  that  the  outlawry  a^foresaid  roay  la 
all  things  be  affirmed. 

*^^  Lord  Mansfield — Let  the  writs  of  error  be  a!- 

^'  lowed. 

His  Lordship — then  asked  the  Attorney-General, 
**  to  what  prison  h^  prayed  that  the  defendant  mig'bt  be 
**  committed.'' 

Mr.  Attorney- General  answered — "  To  the  Marshal*'* 

Lord  Mansfield — Let  him  be  committed  to  the 
Marshal. 

Mr.  Serjeant  Ghnri  moved  that  he  might  be  admitted 

•Tide  $  4.       ^  jg^Y^  on  4  *  5  W.  *  M.  c.  18.  *  which,  he  said,  ejr- 

tended  to  cases  of  misdemeanour.     He  was  supported 

hy  Mr.  Recorder  of  London j  Mr.  Mansfield j  and   Mr. 

JOavenport, 

They  ur^ed  the  spirit,  scopcf  and  design  of  this  Statute, 
as  well  as  the  words  of  it,  as  arguments  to  prove  that  it 
extended  to  misdemeanours  ;  and  that  the  preamble  and 
enacting  part  of  it  do,  both  of  them,  apply  to  Mr. 
Wilkes^s  case  5  and  they  said,  that  even  if  the  words 
were  doubtful,  the  construction  of  them  ooght  to  be  sucb 
as  would  be  most  .favourable  to  liberty^  But  these  words 
are  express  ;  they  include  all  causes,  etcept  treason  and 
felony*  *'  For  the  more  easy  and  speedy  reversing  of 
^^  outlawries  in  the  Court  of  King's  Bench,  Be  it  enacted 
**  that  no  person  or  persons  whatsoever  who  are  or  shall 
•^  be  outlawed  in  the  said  Court^  for  anj/  cause  matter  or 
^*  thing  whatsoever^  (treason  and  felony  only  excepted,) 
^  shall  be  compelled  to  come  in  person  into,  or  appear 
^^  in  person  in  the  said  Court,  to  reverse  such  outlawry  ; 
**  but  shall  or  may  appear  by  attorney  and  reverse  the 
**  same,  except  where  special  bail  shall  be  ordered  by 
[  2538  J  **  the  said  Court."  Cases  of  misdemeanour  are  witfaia 
the  same  mischief  as  civil  cases  :  and  it  extends  to  out- 
lawries after  conviction  of  misdemeanours,  as  well  as  to 
outlawries  upon  mesne  process.  If  the  question  should 
take  a  long  time  in  discussing,  the  defendant  may  be 
actually  punished  by  an  imprisonment  upon  the  outlawry, 
though  it  should  be  at  last  reversed ;  or  still  more  un^ 
justly,  in  case  it  should  afterwards  appear  that  no  punish*^ 
ment  ought  to  be  inflicted  upon  the  convictions  them- 
selves. In  civil  cases,  a  pardon  is  of  course,  upon  pay- 
ing the  debt  and  costs  :  but  a  defendant  outlawed  •  upon' 
mesne  process  for  a  misdemeanour  has  no  such  opportu^ 
nity  of  getting  rid  of  the  outlawry.  >  He  ought  to  have  aa 
^opportunity  of  putting  himself  in  a  condition  of  being 
amenaUe  to  the  justice  of  his  oouatry^     Tliougk  somr 
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bf  the  expressions  in  this  Statute  may  seem  more  ftppli-  IT70. 
cable  to  civil  cases,  yet  there  are  general  words  siifticient 

lo  take  in  criminal  misdemeanours.     They  mentioned  Sir  *®* 

John  Read's  Case,  and   that  of  Matthias   Earbury  in  ^• 

1723.  WI|-£E8. 

Mr.  Attorney-General  (Mr.  De  Gret/^)  Sir  Fletcher 
Norton^  and  Mr.  Morton^  on  the  other  side,  argued  that 
this  iStatutc  relates  only  to  craV cases  ;  artd  ndt  to  criminal 
misdemeanours.  The  expressions  of  it  relate  to  civil  pro^ 
perty.  It  can  relate  only  to  such  cases  where  a  defendant 
can  appear  by  attorney.  The  preamble  •  says  "  Where-  •  Vide  $f. 
^'  as  divers  p<*rsons  are  prosecuted  in  the  said  Court  of 
*^  King's  Bench,  to  outlawries  for  debts,  trespasses,  6t 
*'  other  misdemeanours  ;  and  there  is  no  reversing  such 
*^  outlawries  but  by  the  personal  appearance  of  the  per- 
"  sons  outlawed  :  so  that  the  persons  arrested  upon  such 
*'  outlawries,  if  poor,  lie  in  prison  till  their  deaths ;  but 
^*  if  able,  it  costs  them  very  dear,  to  reverse  the  same 
"  outlawries."  The  former  of  these  words  relate  to 
property  :  the  latter,  to  actions  for  malicious  prosecu- 
tions and  such  like.  The  whole  relates  only  to  civil  suitSi 
Aod  as  to  Earburys  case,  they  said  it  was  neither 
a  direct  determination,  nor  any  authority  in  the  present 
case. 

Serjeant  G(yww  replied,  that  "Trespasses"  include  all 
other  actions  not  arisin<i:  ex  contractu :  and  "  Misdemean- 
ours  must  mean  nffmces.  **  All  causes,  matters,  and 
^'  things,'*  certainly  include  criminal  offences  and  mis- 
demeanours. And  the  Statute  speaks  of  outlawries  iti  '  • 
general.  It  is  not  reasonable,  that  the  defendant  should 
Undergo  the  penalty  of  a  contempt  for  withdrawing  from 
justice,  when  the  very  validity  of  the  outlawry  itself  is 
m  question.  And  Earburj/^s  case,  though  it  was  not  ail 
outlawry  after  conviction  (as  this  is,)  yet  clearly  proves 
*^  that  this  Act  rf^e*  relate  to  misdemeanours:'*  for,  the 
judges  were  all  of  that  opinion. 

Lord  Mansfield — God  forbid  that  the  defendant 
should  not  be  allowed  the  benefit  of  every  advantage  He     [  2539  J 
is  in  titled  to  bylaw! 

It  is  to  be  considered,  how  he  is  in  custody. 

jifter  convictio*:^  if  he  had  been  present  in  Court,  he 
might  have  been  committed  :  if  not  present^  he  migKt 
have  been  taken  by  a  capias. 

It  is,  indeed,  in  the  discretion  of  the  Court,  to  bail  k 
person  so  circumstanced. 

But  discretion^  when  applied  to  a  Court  of  justice^ 
^eans  sound  d  Iscretion  guided  by  law.    It jmust  be  go  v«rii- 
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*77(L       ^bjmle,  not  by  humour:  it  must  not.be  arbitrarjry 

yague,  (ind  fanciful;  but  legal  and  regular. 
REX  This  defendant  was  ndt  present,  when  cortvicted.     He 

^*  afterwards  withdrew  from  justice^  and  was  outlawed  :  and 

WII4LE8.     a  capias  utlagalum  has  now  issued  ;  and  he  is  in  custod/ 
upon  it. 

If  a  person  convicted  be  taken  upoi)  a  Capias  pro  Fine^ 
he  is  liable  to  be  comriiitted,  unless  the  prolSecutor  coW" 
itni  to  his  being  bailed.  This  is  the  common  course  of 
proceeding :  though  it  is  usual  t6  admit  to  bail,  upoii 
the  prosecutor*s  consenting  to  it.  In  the  case  of  the 
>  journeymen  Taylors,  and  again  in  that  of  the  Weavers, 
the  defendants  were  by  consent  bailed,  and  by  consent 
Irere  not  to  appear*  till  called  upon.  But  1  do  not  re- 
inember  any  case  where  such  a  person  has  been  baih^d 
without  consent.  When  a  person  so  convicted  is  com- 
mitted, such  commitment  shall  be  taken  into  considera- 
tion by  the  Court  when  they  come  to  pronounce  their 
sentence  upon  him,  and  shall  go  ais  part  of  his  punish* 
inent. 

Here,  the  defendant  is  in  custody  under  the  convic- 
tion :  for,  he  is  in  custody  upon  the  Capias  utlagaium^ 
ivhich  issued  upon  his  conviction. 

Now,  whatever  doubts  there  may  be  about  what  is 
within  the  Act  of  Parliament  of  the  4^5  W.  S^  M. 
c.  18.  it  is  most  certain  that  a  person  convicted  of  a  misde^ 
meanour  is  not  within  it ;  because  his  case  is  not  a  bailable 
case.  Nothing  therefore  can  be  clearer^  than  that  such* 
*a  person  is  not  within  an  Act  x)f  Parliament  that  relates 
only  to  bailable  cases.  Thi^  Act  relatel  to  cases  where  no 
special  bail  is  required,  and  to  cases  where  special  bai( 
•'^'^M^-  is  required  »♦  and  the  sheriff  is  directed  what  to  do  in' 
[  2540  J  either  case.  Where  the  case  is  bailable,  the  defendant 
is  to  be  discharged  upon  the  Security  Bond.  But  even 
in  rivtV  actions,  he  could  not  be  bailed,  where  he  was  not 
bailable  :  he  is  only  to  be  put  into  the  same  condition  as 
if  he  had  not  been  outlawed  at  all.  If  the  outlawry  wa^ 
after  judgment  in  debt,  o\  any  other  civil  action,  and 
Che  defendant  Was  nof  haUdble  before  the  outlawry,  the 
Act  did  not  make  such  defendant  bailable,  who  was  not 
BO  before  the  outlawry.  I  am  clear,  that  this  case  is  not 
withiathe  Act.  * 

Mr.  Justice  Yates  was  also  clear  in  the  same  opi- 
nion, it  is  said,  ^^  that  misdemeanours  of  all  kinds  are 
^^  within  t^e  words  of  t^is  Act,  as  well  as  within  the 
^^  scope  and  meaning  of  it."  But  misdemeanours  are 
*^deit.  I^cre  *  connected  witn  debts  and  trespasses;  which'  are 
descriptions  of  ctotl  actions  t  and  so  may  fbe  worl 
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f*  misdemeanour*''  be.    Tliis  Act  might,  in  tbe  general        1770.. 
words  of  the  preamble,  have  a  view  to  actions  of  con- 
spiracy, deceit,  or  popular  actions  upon  penal  Statutes  \         *^^ 
(on  'which  an  outlawry  was  given  by  21  Ja.  I.  c.  4.)  ^ 

And  taking  the  wliole  of  the  Act  together,  there  can  be  wilkb«. 
no  doubt  about  it ;  for,  it  n^ust  be  construed  of  those  • 
cases  where  the  clauses  df  the  Act  arc  practicable  ;  which, 
in  the  present  case,  they  are  not.  A  conviction  in  a 
criminal  Ciise  can  not  be  within  this  Act.  The  Sheriff  is 
directed  by  it.  "  to  take  security  of  the  person  outlawed. 
*^  in  the  penalty  of  double  the  sura  for  which  special 
^*  hail  is  required."  But  the  sheriff  can*t  taffe  bail  of 
a  person  after  his  being  convicted  of  a  crime.  The  sheriff 
can't  form  his  own  idea  of  the  offence y  or  settle  a  sum 
wherein  he  should  take  the  bail  of  such  a  person  :  nor 
can  he  require  bail  in  double  the  tine,  or  any  thing  more 
than  what  the  fine  shall  be  fixed  at ;  which  is  uncertain 
and  future.  The  concluding  words  of  the  security-bond, 
f*  and  to  do  and  perform  such  things  as  shall  be  required 
^^  by  the  said  Cfourt,'*  mean  putting  in  bail  to  a  new 
action,  pleading  within  a  limited  time,  putting  the 
plaintiff  in  the  same  condition,  and  such  like  matters.  ' 

And  it  should  be  considered,  how  the  law  stood  in  civil 
cases,  before  this  Act  of  Parliament;  and  that  no  bail 
could  then  be  taken  on  a  Capias  ullagatum.  Vide  \3  C.  2. 
Stat.  2.  c.  2.  M. 

W  hat  I  have  been  saying,  may  throw  some  light  upoi^ 
this  Act  of  Parliament.  But  I  confine  my  opinion,  to  its 
?)eing  an  outlawry  after  conviction  in  a  criminal  case  a 
"which  can  not  be  a  case  within  this  Act  of  Parliament. 

If  a  defendant  is  taken  upoa  a  capias  pro  fine  (or  pra 
redemptione^ )  it  is  an  execution  ;  and  no  sheriff  can  take 
bail  of  him  :  it  is  a  favour^  if  the  Court  does  it.  By 
5  E.  3.  c.  12.  no  pardon  for  an  outlawry  shall  be  granted,^ 
till  the  chancellor  is  certified  that  the  plaintiff  is  satisfied 
of  his  damages.  In  a  criminal  case,  if  the  party  be  con-  r  axAt  n 
victed,  and   a   Capias  ad  *  Satisfaciendum  issues,  and  he     ^  < 

is  taken  upon  it,  he  is  in  execution,  to  make  satisfaction ; 
and  the  slM?rift'can  never  foretell,  before  the  Court  have 
given  the  final  judgment,  what  that  satisfaction  is  to  be, 
on  which  he  should  admit  the  defendant  to  bail,  on  the 
Capias  ullagatum  •-  he  has  nothing  to  direct  himself  by. 
No  clause. of  this  Act  can  be  put  in  execution,  on  aa 
outlawry  upon  a  conviction  in  a  criminal  case.  Therefore 
I  am  of  opinion,    that  the  present  case  is  not  within  it. 

Mr.  Justice  Astok — I  am  of  the  same  opinion.  I 
think,  this  Act  of  Parliament  relates  only  to  ctrtV  actions ; 
this  is  evidently  tbe  tiue  ^irit  of  it.    It  cau't  be  imaging 
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1770.       ed,  that  the  Act  can  mean  to  allow  of  a  defendant'-s  ap- 
pearing by  attorney,  in  cases  where  the  defendant  is 
jfcEX         obliffcd  to  appear  personally  and  can't  appear  by  attorney 
V.  at  all:   neither,  can  it  extend  to  taking  bail  in  cases  not 

wiLKEf  •  bailable.  But  surely  it  c^n  not  extend  to  cases  of  criminal 
misdemeanours,  after  conviction  ;  because,  in  such  cases, 
a  defendant  is  not'intitled  to  be  bailed  at  all.  Outlawries 
after  conviction  are  very  different  from  the  case  of  out- 
lawries for  non-appearance  upon  mesne  process.  After 
conviction,  there  is  no  case  where  it  has  been  holden  that 
the  defendant  has  a  right  to  be  admitted  to  bail.  In  ah 
9\itlawry  after  conviction  for  Misdemeanour,  no  sheriff 
could  take  bail :  and  consequently  this  actc^uld  not  have 
fmy  such  case  in  view,  or  be  meant  to  es;tehd  to  it. 

Mr.  Justice  Willes — It  is  dear  that  the  defendant 
has  no  right  to  demand  being  admitted  to  bail.  This  is 
an  outlawry  .a/]Ser  conviction^  If  it  ^hould  be  granted  tha^ 
.  he  is  iutitled  to  be  bailed  upon  the  outlawry^  yet  as  he 
stands  convicted  of  the  crime,  he  must  be  comniitted  upon 
the  conviction.  This  Statute  is  indeed  as  obscure  a  one  as 
any  in  the  Statute-Book :  it  is  difficult  to  ascertain  its' 
true  meaning.  Therefore  I  don^t  choose  to  give  any  di- 
rect opinion  about  its  extent ;  unless  \i  should  become 
absolutely  necessary  for  me  to  do  so.  As  the  present 
case  arises  upon  an  outlawry  after  conviction^  it  is  clearly 
not  a  case  within  this  Act  of  Parliament.  In  treason  and 
felony,  outlawries  were  convictions  of  the  fact :  and 
therefore  they  are  particularly  excepted  out  rf  this  Act. 
But  outlawries  in  cases  of  misdemeanour  are  ho^  convic- 
tions of  the  fact ;  yet  after  actual  conviction  of  a  misde- 
meanour, the  defendant  is  not  intitli  d  to  bail ;  whether 
he  be  or  be  not  outlawed.  Even  in  a  civil  action,  a  per- 
son outlawed  after  judgment  could  not  have  a  pardon, 
till  payment  of  the  debt.  In  the  present  case,  it  would- 
be  merely  nugatory,  to  discharge  the  defendant  upon 
{giving  bail  to  prosecute  his  writ  of  error  upon  the  out* 
awry,  when  we  must  immcdtutely  commit  him  upon  the 
[  S54S  3  ^^onviction.  How  can  the  Sheriff  know,  at  the  time  of 
the  defendant's  being  taken  upon  the  Captor  t^^/aga/i/m, 
whether  the  Court  will  at  all  admit  of  special  baUy  or  not  ? 
or  if  they  should,  how  shall  the  sheriff  know  in  whcU 
sum  it  shall  be?  Or,  if  he  should  be  fined,  what  will  be 
^  the  amount  of  his  fine  ?  Clearly  an  outlawry  after  con-' 

viction  of  a  misdemeanour  is  not  within  this  act ;  what* 
ever  else  may  be. within  it. 

The  Court  having  thus  declared  their  unanimous 
opinion  ^^  that  Mr.  Wukes^  under  his  present  circunb- 
*^  stances  of  standing  convicted  of  a  criminal  oiisdemea- 
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^  tionr,  hnd  no  right  to  demand  being  admitted  to  bail,        1770. 
•^  under  this  Act  of  Parliament  y" 

His  Counsel  moved  that  he  might  be  bailed,  upon 
the  foot  of  the  general  discretion  \¥hich  the  Court  would 
exercise,  of  bailing  or  coinmilting  a  person  convicted  of 
a  misdem(»anour,  according  to  the  particular  circum- 
stances of  his  case  :  which  they  alledged  to  be  sufficient, 
in  this  gentleman's  cr\sc,  to  induce  the  Court  to  permit 
him  to  remain  at  largo,  under  proper  bail.  Public  jus- 
was  not  intended,  they  said,  nor  at  all  likely  to  be 
evaded.  lie  had  ulvyays  been  amenable  to  justice  :  he 
now  surrendered  voluntarily.  Indeed,  little  care  had 
ever  been  taken  to  apprehend  him.  He  always  appeared 
publickly  upon  the  Hustings,  both  in  London  ana  Mid* 
dlesex  ;  and  he  is  member  of  parliament  for  the  latter 
county. 

Lord  Mansfield — I  have  said,  ^^  that  I  knew  no 
*^  case  where  a  person  convicted  of  a  misdemeanour  has 
"  been  admitted  to  bail  without  consent  of  the  prosecu- 
^*  tor.'^  If  any  gentleman  knowsauy  such  case,  1  should 
be  glad  iQ  be  informed  of  it  s  I  know  of  none.  We  can 
not  therefore  do  it,  if  the  Attorney-General  does  not 
consent.  For,  we  must  act  alike  in  all  casi^  of  like 
nature  i  and  what  we  do  now,  ought  to  be  agreeable  to 
former  precedents,  and  will  become  a  precedent  in  future 
cases  of  a  like  kind. 

The  Court  declining  to  bail  him  without  the  consent 
of  the  Attorney -Genc^fal  as  prosecuting  for  the  crown, 
be  was 

Committed  to  the  Marshal. 

His  Counsel  then  moved  for  a  rule  to  bring  him  up  to 
morrow,  to  assign  errors. 

Which  was  granted. 

There  were  two  rules.  The  former  was  this.  "  the 
"  defendant  being  brought  here  into  Court,  in  custody 
**  of  the  sheriff  of  the  county  of  MiddleseXy  by  virtue 
<^  of  ^  writ  of  Capias  utlagatum ;  It  is  ordered,  [  2543  3 
^*  upon  the  motion  of  Mr.  AttorneyrGeneral,  that  he 
^*  said  defendant  be  now  committed  to  the  custody  of  the 
*^  Marshal  of  the  Marshalsea  of  this  Coiirt,  to  be  by 
*^  him  kept  in  safe  custody  until  he  shall  be  from  thence 
**  discharged  by  due  course  of  law.  And  the  said  de- 
*^  fendant  now  nere  in  Court  producing  a  writ  of  error, 
^*  and  praying  Oyer  of  the  record.  It  is  ordered  by  this 
'^  Court,  that  the  said  writ  of  error  be  allowed.  On  t]^p 
^.\  motion  of  Mr.  Attomey-General. 

2Q4 
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1770.  The  other  rale  <<  that  the  marshal  or  his  deputy  briii; 

the  "  defendant  up  to  morrow,  to  assign  errors,*  was  a 
distinct  rule ;  and  was  tfUcen  upon  the  motion  of  one  of 
the  defendant's  counsel. 

On  Wednesdaif  the  4th  of.  Mat/  1768,  (a  week  after 
making  the  last  mentioned  rule,)  the  defendant  baying 
assigned  errors  upon  the  record  of  the  outlawry,  and  the 
crown  having  joined  in  error  ;"*  (all  ^hich  was,  by  con- 
sent on  both  sides,'  privately  transacted  between  the 
^etits,  without  factually  btringing  Mr.  Wilkes  into 
Court;) 

Mr,  DiTQenpofi  moved  to  make  the  joinder  in  error  a 
concilium :  ana  Saturday  next  was  agreed  upon  as  the  day 
PQ  which  it  was  to  be  argued. 
*  *  Accordingly,  on  Saturday  the  7th  of  May  1768,  it  was 

argued,  by  nerjeant  Glynn^  on  the  part  of  the  defendant^ 
and  Mr.  Thurlow  on  the  part  of  the  crown.  It  was  very 
well  argued  on  both  sides  i  but  it  would  draw  this  report 
out  into  an  insufi^rable  length,  if  the  particulars  of  it 
should  be  here  inserted. 

The  great  and  capital  error  that  the  Serjeant  insisted 
upon,  was  the  insufficiency  of  the  return  in  not  sbewin^f 
that  the  defendant  had  been  five  times  exacted  front 
County-^Court  to  County-Court,  till  he  was  outlawed,  as 
the  law  directs,  and  the  writ  requires.  -  He  argued  that 
this  ought  to  appear  certainly  and  precisely  upon  the 
sheriff's  return  ;  that  outlawries  are  odious  ;  and  tbat  the 
Coi^rt  will  intend  nothing  in  support  of  so  cruel  a  pro^ 
.  <:e^ding,  but,  on  the  contrary,  listen  to  the  le^st  objection 
of  error  in  it.  And  here,  the  first  exaction  doies  opt  ap* 
pear  tp.  have  been  made  in  the  county  of  Middlesex ;  nor 
any  of  the  subsequent  ones,  which  are  said  io  have  beea 
at  the  same  place  with  the  first.  The  words  ^'  near  HoU 
**  born  in  the  county  of  Middlesex ^^^  do  not  import  it» 
being  in  the  county.  Besides,  the  time  and  place  of  the 
Sd,  3d,  4th  and  6th  e:(actions  ought  to  have  been  parti- 
cularly specified  and  described ;  and  not  by  reference 
only  to  the  first.  Moreoiver,  the  sheriff  ought  to  have 
r  11344  1  stated  the  proclamations  explicitly  and  particularly,  and 
^  the  particular  mauner  and  circumstances  of  them.     He 

also  made  a  quesition  ^^  Whether  an  outlawry  lies  upoa 
"  aninfarmatian.^^  And  he  concluded  with  an  objectioa 
to  thei  nformation,  as  not  being  properly  exhibited  ;  be^ 
ing  exhibited  by  his  Majesty's  So/iri^or-General,  without' 
taking  any  notice  of  the  vacancy  of  the  office  of  Attorn 
n^^-General :  whereas  the  Attorney-General  is  the  known 
and^  Droper  officer  of  the  crown  for  this  purpose  i  and  th^ 
5o/ic}^or-General  has  no  ^McA  HgA/, 
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He  cited  a  great  number  of  cases  and  precedents,   in        1770, 
support  of  his  objections. 

Mr.  7%ttr/(7zo  (defended  the  regularity  of  the  whole  pro-         ^^^ 
ceeding,  by  reason,  argument,  arid  practice  :  and  he  also         ^* 
cited  a  great  number  of  cases  and  precedents,  to  support      ^ ;     .     . 
his  arguments  and  allegations. 

To  which  Mr.  Serjeant  Glunn  having  replied  ;  and  the 
counsel  for  the  defendant  having  declared  ^^  that  they 
^^  did  ^^  (lesire  a  second  ai^ument ;'! 

The  Counx  said  t|iat  the  very  great  number  and 
variety  of  authorities  and  precedents  that  had  been  pro- 
^  duced  and  very  ably  urged  on  both  sides,  deserved  and 
would  require  their  mature  consideration  ;  and  directed 
copies  of  the  records  cit!ed  on  both  sides  to  be  laid  before 
them  ;  or  at  least  one  copy  of  each  record,  which  they 
would  deliver  over  from  one  tQ  another. 
"  On  Saturday  the  14th  of  Mav  1768,  (a  week  after  the 
before-mentioned  argument,)  aUerXioird  Mansfield  and 
Mr.  Justice  Yates  were  ffone, 

Mr^  Davenport  moved  for  a  rule  to  bring  the  defendant 
up  on  Mondaj/^in  order  to  be  bailed:  but  he  had  no  affi- 
davit of  any  particular  circumstances  to  induce  the  Court 
to  grant  such  a  rule. 

Mr.  Justice  Aston  did  UQt  see^  he  said,  how  the 
Court  could  bail  him,  without  any  paiticular  circum- 
stances being  laid  before  them,  when  they -had  already 
and  so  lately  determined,  after  a  full  hearing  of  counsel 
on  both  sides,  ^^  that  he  was  in  e.ve'cution  upon  the  out- 
*^  lawry  aftier  convictipn  of  misdemeanours,  and  was  noi 
**  adnumbfe  to  bail."  He  wou^d  not  therefore,  after  two 
of  the  four  Judges  were  gone  away,  make  such  a  rule  as 
was  prayed :  but  Mr.  Davenport  might  move  it  again,  if 
he  pleased,  on  Monday  morning  at  the  sitting  of  the 
Court;  and  that  would  allow  time  enoue^h  for  the  de- 
fendant's being  brought  up  the  same  day,  to  b6  bailed,  if  [  S545  ^ 
the  Court  should  think  it  a  reasonable  motion*  '    * 

Mr.  Justice  Willbs  was  of  the  same  sentiments 
with  Mr.  Justice  Aston  ;  and  agreed  to  Mr.  Davenporfs 
having  leave  to  move  it  at  the  sitting  of  the  Court  on 
Monday. 

Upon  Monday  \};jA  16th  of  May  1768.,  the  Court  being 
thenfull^  -^  .      >    :  : 

Mr.  Davenport  accordingly  renewed^  hi^  motion.  He 
could  only  urge,  thai  there  were  but- two  grounds  of  im- 

?risonmentt  oiie,  (or  security;  the  other,  fox  punishment^ 
'be  former  failed  in  t|t;e  present  case ;  because  Mr.  fVilkes 
had  always  voluntarily  surrendered:   the  latter  failed. 

I>ecause  it  was  ptematUie ;  for^  the  case  was  not  yet  ripe 
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1770.       for  judgment  upon  the  conviction ;  and  the  validitj  of 

the  outlawry  was  at  present  doubtful. 
|IEX  Mr.  Davenport^  lip<>n  ^^^S  &sked  by  Lord   Maits- 

V.  FIELD  ff  Whether  hci  had  given  notice  to  the  Attomcy? 

WIL&E6.     ^f  General,  qfthis  motion^*'  owned  that  he  had  not. 

Lord  Mansfield — Hoiyever,  it  can^t  prevail; 
because  the  defendant  is  in  custody  after  conviciian: 
which  is  a  custody  in  execution.  It  is  not  a  custody  for 
security  only  ;  but  goes  in  pari  of  the  punishmefUj  and 
will  bp  taken  into  consideration,  upon  the  final  judgment : 
*  Videantey  aud  SO  we  told  you  bi*fore.*  It  wa$  so  iu  Ltookup^s  case, 
p.  tb.S9.  and  in  the  case  of  a  Welch  clergyman. 

A  defendant  in  execution  upon  an  outlawry  after  con- 
viction of  a  misdemeanor,  in  crown  prosecutions,  can'i 
be  admitted  to  bail  xeithout  the  consent  of  the  Attoroey- 
General. 

If  the  Court  had  be^n  of  opinipn,  upon  the  lastargu- 
inent,  to  reverse  the  outlawry^  yet  the  defendant  must 
have  continued  in  custody  upon  the  conviction. 

Errors  upon  outlawries  have  seldom  been  solemnly  ar- 
led.  This  writ  of  error  h^  been  solemnly  and  exceeds 
igly  well  arffued ;  and  the  matter  deserves  to  be  seriously 
considered.  \Vhat  is  determined  upon  solemn  argument 
establishes  the  law,  and  makes  a  precedent  for  future 
cases ;  which  is  not  the  case  of  questions  agreed  by  cod* 
sent  of  parties;^  or  neVer  ^tigated.  This  wiU  be  a  prece^- 
dent. 

The  Court,  in  all  o^es  (witho.ut  r^arding  if  ho  is  the 

Particular  defendant),  leans  to  the  reversal  of  outlawries  ; 
ecause  the  punishment  of  the  outlawry  is  often  greater 
than  the  punishment  of  the  offence  itself.  Here,  the  de* 
fendant  had  the  merit  of  coming  in  voluntarily;  not  be« 
r  254g  1  ing  brought  in  by  process  and  in  custody.  But  the 
Court  can'i  make  errors ;  nor  reverse  for  errors  which  do 
twt  exists  or  which  they  cannot  see  ;  tbey  must  be  satis- 
fied,  that  ther^  are  errors.  If  the  Couit  had  h^n  satis* 
fied  on  any  one  error  assigned,  they  would  have  reversed 
the  outlawry  for  thai  error.  We  did,  ^vetal  of  us,  when 
tire  came  into  Court,  seem  to  think  that  the  want  of.  pro^ 
tlamaiions  was  a  flaw ;  but  my  brother  Yates  douoted 
**  whether  proclamations  were  at  all  necessary  in  such  a 
<*  proceeding  as  this."  I  wish  that  the  precedents  and 
Acts  of  Parliament  may  be  lopkcd  into,  to  see  ^.\  whether 
**  process  of  outlawry  will  lie  upon  informations  for  mtf- 
^*  demeanours;^*  as  well  as  to  see  *^  whether  proclama^ 
*^  tions  are  necessary  or  not,  upon  process  of  outlawry  oT- 
^*  ter  convictions  for  misdemeanours."  I  desire  that  the 
counsel  will  apply  themselves  to  search  into  this  pointy 
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f  *  whether  process  of  outlawry  will  at  all  He  upon  infor-  1770. 
M  mations  for  misdemeanours."    And,  as  many  prece- 
dents have  been  already  cited  and  produced,  I  desire  also  hex 
that  the  precedents  may  be  left  ^ith  us,  for  our  perusal  v. 
and  consid<?ration,  wil^es* 

Mr.  Justice  Yates — I  should  have  thought  that 
what  was  said  by  the  Court  upon  the  former  argument, 
Would  have  been  sufficient  to  have  spared  the  pfes  rit  mo* 
tion.  The  matter  was  then  largely  and  very  well  argued ; 
and  (he  Court  explained  their  sentiments  very  fully  at 
that  time:  their  opinion  was,  "  t^at^he  defendant  bein^ 
*'  in  execution  J  ho  could  not  be  bailed,  without  consent, CxX 
"  the  Attorney-General  on  the  part  of  the  crown."  To 
\yiiil  him  upon  the  mere  Assignment  of  errors,  would  bfe 
prejudging  upon  thie  errors :  it  would  presuppose  **  thf^t 
"  they  were /«/«/.'•  He  is*  at  present  t>i  earcci//fV;w  /  and 
can't  be  taken  out  of  execution,  without  content  of  the 
Attorney-General  on  behalf  of  the*  crown. 

But  since  this  matter  is  again  brought  upon  the  tapis, 
it  gives  me  an  opportunity  of  suggesting  my  own  doubts, 
//proclamations  are  Wfres5rfry,l  should  think  this  return 
to  be  clearly  bad  :  but  if  proclamations  are  not  necessary, 
it  is  th^n  imittatefial  when,  or  wbere,  or  how,  they  were 
made.     As  to  what  has  been  said  about  the  expression 
'^  at  Ml/  coUnty-court"  not  being  determinate,  because  he 
might  be  sheriff  of  tzoo  counties* — ^tliere  are  two  atlthori-  •  Vide  ante, 
ties  which  either  were  not  mentioned  at  the  bar,  or  (at  *^^  "***  f!^^ 
least)  were  not  fully  stated.     One  of  them  is  1  Ventris 
lOd.  where  an  outlawry  was  reverse^  for  that  the  procla- 
mations were  returned  to  be  "  ad  comitatum  meuni  tent, 
'^  apud  such  a  place  in  Comp.  praidipt;"  and  not  said 
**  pro  Comitatu  :"  for,  anciently  one  sheriff  had  two  or 
three  counties,  and  might  hold  tt^e  court  in  one  count  j 
for  another.    The  other  of  these  dfise^  is  in  2  liolFs  Re- 
ports 55.  Robert  Alder*s  case,  Mf.ho  was  outlawed  for  murr 
der :  and  it  was  moved  for  error,  that  the  sheriff  returned 
^*  ad  Comitatum  meum  tehiUrn  apud  D.  in  le  county  de 
f  *  Northumberland;^^  and  did  not  say  "  Comitat.  meum    f  2547  J 
^'  Nortkumhrias  tentum,  &c.**    And  this  was  holden  to 
be  error,  by  the  Court ;  according  to  the  case  in  ii  H.  ^ 
where  it  is  returned  ^*  ad  Com.  meum  Somersett  tentum." 
And  therefore  it  was  holden  erroneous :  for,  one  may  be 
sheri^  of  Surri/  and  SusseXy  and  also  of  Uunlingdonshire 
and  Cambridgeshire.     But  this  is  not  possible  in  the  case 
pi  the  sheriff  oiF  [MidJles^ex.     The  sheriffs  o{  London  have 
been  immemorially  the  sheriff  of  Jlf/cW/escx;  therefore  he 
could  not  have  two  counties.    But  I  should  always  in- 
cline to  favottr  errors  assigned  iu  outlawry  3  because  it  is 
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1770.       more  just  and  right,  that  jadgroent  should  be  giveD  apgi 
the  conviction  for  the  offence.    Therefore,  my  doubt  be- 
REX         ing  against  the  errors  assigned,  I  should  be  unwilling 
V.  that  more  regard  should  be  paid  to  it,  than   it  shall  ap-' 

WILKES*  pe<^r  strictly  to  deserve  :  and  1  would  not  have  proposed 
It,  if  1  had  not  thought  it  incumbent  upon  me  to  com- 
municate it,  since  it  has  occurred  to  me,  and  seems  to  me 
to  have  more  weight  tbaii  perhaps  it  might  appear  tQ 
others  to  have. 

But  my  liOrd's  doubt  is  a  very  mi^terial  one — ^^  whe- 

^^  ther  the  offence  charged  in  the  informa^on  is  such  a 

^^  crime  as  will  warrant  an  outlawry.'* 

•  Vid.  aUo  The  18  Ed.  3.  Siat.  1.  c.  1.*  has  negative  words  in  it, 

8Ut;i.c.5«     ^  ^jjg  printed  edition  of  the  Statutes ;  though  it  is  said 

not  to  be  so  in  the  Parliament-Roll.  At  common-law, 
outlawry  lies^  only  for  treason  and  felony,  as  I  apprehend.' 
Therefore  the  Court  wiU  be  gkd  ^  hearing  tne  argi^<p 
ments  at  the  bar,  to  assist  their  inquiry  in  this  doubt. 

Mr,  Justice  A^ton. — The  opmion  of  the  worhl 
ought  not  to  weigh  at  all  with  the  Court  in  forming  theii^ 
opinion  upon  the  validity  of  the  errors  assigned  upon 
ihis  outlawry.  If  one  flat  decisive  objection  Had  clearly 
appeared,  the  Court  would  have  immediately  given  their 
opinion,  upon  the  first  argument.  I  was  not  satisfied, 
myself,  that  the  minor  objections  had  sufiicient  force  in, 
them ;  and  a3  to  the  greater  ones,^  t,he  coun^iijel  for  the  de^ 
fcndaii^  §eemed  to  me  to  be  top.  sai\guine  and  top  much 
attached  to  their  own  opinions,  when  they  declined  the 
offer  of  a  further  argument,  when  the  Court  wished  to  b^ 
further  informed  by  hearing  it  argued  again.  .  But  this 
doubt  which  my  Lord  has  mentioned,  ^^  whether  pror 
^^  cess  of  outlawry  will  lie  for  the  crjmes  charged  in  tnes^ 
^^  informations^"  is  a  very  material  one,  and  ought  to  bQ 
well  considered.  It  may  be  necessary  to  look  into  Brae* 
ton  and  other  books;  and  the  Statutes  of  ISE.  3.  St.  I. 
c.  1.  and  St.  S.  c.  5.  and  1  J^.  1.  c.  SO.  and  a  <;a8e  in  the 
Year-book  of  35  H.6.fo.6.  pt  9.  "  that  process  of  9ut« 

Cog^  1  ^^  lawry  did  not  lie  ;  because  the  action  was  not  for  a  to|:t 
"  "^  *^  supposed  to  be  done  vi  et  armis.^*  It  may  be  a  doubt 
*^  whether  process  of  outlawry  lies  on  informations  of 
^^  this  kind,  for  offences  which  tUpugh  expressed  to  be 
^'  done  vi  et  armisj  are  not  really  done  with  actual  force." 
V  The  18  Ed.  3.  Slaf.  2.  c.  5.  says,  ^'  that  no  exigent  shall 
*^  go,  where  a  man  is  indicted  of  tresspass,  if  it  be  not 
^^  against  the  peace,  br'of  things  contamed  in  18  E.  3. 
'^  Stat.  1."  And  though  the  words  *'weiwy  des  autres** 
are  not  to  be  found  in  the  Parliament-Roll,  yet  they  are 
in  several  manuscript  copies*  These  things  deserve  t9 
be  maturely  coasidered. 
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It  is  ptoper  also  toinqaire  iiito  the  practice  and  pre-        1770, 
cedents  ;  and  to  see  whether  thej  have  been  uniform  and 
concomitant.     Trespasses  in  parks  may  be  effectually         bex 
done,  without  actual  force.  ^• 

.  The  Court  will  not  keep  back  (heir  opinion,  without  wilkes. 
having  sufficient  ground  for  doubting,  and  a  necessity  of 
taking  time  to  satisfy  their  doubts :  on  the  other  hand, 
they  will  not  give  their  opinions  over-hastily  and  prcma- 
iurely,  merely  to  gratify  the  humors  or  passions  of  man- 
kind. 

Mr;  Jiistic^  WiLtES  fcdricurred  that  the  defen- 
dant wa^  not  bailable  ;  being  in  execution  upon  the  out- 
lawry after  conviction.  He  thought,  with  Mr.  Justice 
Aston,  that  the  defendant's  counsel  were  in  the  wrong 
whbn  they  declined  a  second  afgundtnt,  which  might 
have  given  the  Court  further  li^ht.  He  expressed  his 
inclination  towards  the  reversal  of  outlawries,  on  account 
of  the  severity  of  the  judgment  upon  them,  which  some- 
times exceeded  what  would  be  the  punishment  upon  the 
conviction  itself. 

For  the  reasons  ^bove  particularized, 

Mr.  Davenport  took  nothing  by  this  motion. 

On  Wednesday  Sih  of  June  1768,  (being  the  sixth  day 
of  Trinity  Term  8  G.  3.)  Mr.  Attorney-General  and 
other  counsel  for  the  crown  Were  further  heard.    But  the  ^ 

counsel  for  the  defendant  rested  their  case  upon  the  for- 
mer argument. 

Lord  Mansfield  expressed  himself  to  the  follow- 
ing effect. 

Great  pains  have  been  taken,  and  great  searches  have 
been  made,  since  the  last  argument ;  not  only  (as  I  see 
now)  by  Mr.  Attorney-General  and  those  he  has  em- 
ployed, but  by  some  of  us.     I  say  ^*  some  of  us  ;"  be- 
cause I  cannot,  with  truth,  assume  the  merit  to  myself; 
the  load  of  other  business  which  lay  upon  me,  made  it     r  2549  1 
impossible.    But  from  the  able  assistance  of  those  who 
have  taken  the  trpuble  to  make  searches  and  to  collect 
materials,  I  think  I  am  tiow  thoroughly  master  of  a  8ub« 
iect,  which  I  am  not  at  all  ashamed  to  say  I  knew  very 
little  of  l)efore :  and  I  never  give  a  judicial  opinion  upon 
any  point,  until  I  think  I  am  master  of  every  material  ar- 
gument and  authority  relative  to  it.    It  is  not  only  a  jusr 
tice  due  to  the  crown  and  the  party,  in  every  criminal 
cause  where  doubts  arise,  to  weigh  well  the  grounds  and 
reasons  of  tfce  judgment ;  but  it  is  of  great  consequence, 
to  explain  them  with  accuracy  and  precision,  in  open 
Court ;  especiUllj  if  the  questions  be  of  a  general  ten- 
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]77D#       dencj,  and  upon  topics  never  before  fully  considered  and 
settled ;  that  the  cnmiaal  law  of  the  land  may  be  certain 

BEX         '^^  known. 

Y^  ^   Outlaw RT  iji  a  very  impdrtant  part  of  that  law.   Ye( 

WILKE9.     ^^  ^^  "^  wonder,  that  the  forms  and  method  of  proceeding 

ft  Da     sail  ^^^ '^^'^^'^ ^^^^"^^d ^^9  ^i^d  s^ 'i^^''^ ^'Mlerstdba  :  for,  this 

t     urn.      J  j^  perhaps  the  first  occasion  where  tiny  question  of  law, 

upon  a  writ  of  error  to  reverse  an  outlawry  in  a  criminal 
case,  ever  underwent  A  serious  litigation. 

Outlawry  in  rrrtV  actions  is  considered. as  in  the  nature 
of  civil  process,'  to  compell  an  appearance  to  the  suit ;  or 
if  after  judgment,  to  procure  eiatisfaction.  The  forfeiture, 
though  nominally  to  the  king,  yet  in  truth  goes  to  the 
|)laintiff,  towards  payment  of  his  demand.  If  the  outlaw 
appears,  pays  all  .^the  codts,  puts  in  sufficient  bail,  and 
does  every  thing  he  can  to  pmt  the  plaintiff  in  as  good  a 
condition  as  he  would  have  been  in  originally ;  or  if,  af- 
ter judgment,  tlie  outlaw  pays  the  debt  and  co«ts;  the 
Court  reverses  the  outlawry  upon  motion,  without  any 
writ  of  error.  The  form  of  the  reversal  always  is,  **  for 
**  the  errors  assigned  and  other  egrors  appearing  upon  the 
*^  record;''  although  there  is,  in  truth,  no  error  at  all. 

Flighty  in  criminal  casesj  is  itself  a  crime.  If  an  inno- 
cent man  flies  for  treason  or  felony,  he  forfeits  all  his 
goods  and  chattels.  Outlawry,  in  a  capital  case,  is  as  a 
conviction  for  the  crime  :  and  many  men  who  never  were 
tried  have  been  executed  upon  the  outlawry. 

In  misdemeanors^  outlawry  is  generally  a  more  severe 
puriishmcnt  thap  would  be  inflicted  forthe  crime  of  which 
the  outlaw  stands  accused  or  convicte({.       It  is  a   for- 
feiture of  his  goods  and  chattels,  and  all  the  profits  of  his 
real  estate  ;  and  perpetual  imprispnment,  with  many  in- 
capacities.    If  it  is  erroneous,  it  Cannot  be  reversed  with- 
out a  writ  of  error, 
f  2550  ]        Till  the  Sd  of  Queen  Arinj  a  writ  of  error  in  any  crimi* 
not  case  was  held  to  be  n^ierely  ex  gratia.     Lord  Keeper 
*iVenioiii70.  lays  it  down  *  **  that  a  writ  of  error  in  a  criminal  matter 
Crawie.''         *^  ^^  ^^  gratia  Regis^  in  all  cases  ;"  and  said  +  "  h^ 
t  Vid.  1  Vera,  **  had  a  collection  of  several  cases  out  of  the  old  books 
i75.iotlie        "  of  the  law,  that  were  given  him  by  Lord  Chief  Justice 
fQu!aiwa'     "  Hales,  which  shew  that  writs  of  error  in  criminal 
▼ideSaU.504.]  "  cases  are  not  grantable  ex  debitojustiticSj  but  ex  graiid 

<<  Regis;  and  in  such  a  case,  a  man  ought  to  make  ap* 
^^  plication  to  the  kipg ;  and  be  will  then  refer  it  to  hit 
**  counsel;  and  if  they  certify  that  t^re  is  error,  the 
"  king  will  not  deny  a  writ  of  error." ^  It  never  wa^ 
granted,  except  when  the  king,  from  justice,, wheye  there 
really  was  error,  or  from  favour,  thou^tk  there  was  no 
error,  was  willing  the  outlawry  should  be  reversed^ 
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ter  a  writ  of  error  granted,  the  Attornev-Gcneral  never       1770. 
made  any  opposition :  because,  either  ne  had  certified 
^^  there  was  error,"  and  t)ien  he  could  not  argue  against        rex 
his  own  certificate  ;  or  the  crown  meant  tp  shew  favour,  v. 

and  then  he  had  orders  ^^  not  to  op|>ose."  The  king,  WIl&es. 
who  alone  was  concerned  as  the  prosecutor,  and  who  had 
the  absolute  power  of  pardon,  being  willing  that  the  out- 
lawry should  .be  reversed,  this  Court  revereed  upon  very 
slight  and  trivial  objections,  which  could  not  have  pre* 
vailed  if  any  opposition  had  been  made,  or  if  the  prece- 
dent had  been  of  consequence.  The  form  of  reversal, 
*^  for  the  erfors  assigned  and  other  errors  appearing  upon 
**  record,"  delivered  the  Court  from  the  necessity  of  spc" 
cifyins  any ;  and  they  mi£:ht  think  themselves  well  war- 
ranted to  reverse,  lipon  the  tacite  or  express  consent  of 
the  king,  where  he  alone  was  concerned  to  oppose; 
though  there  really  was  no  error  at  all :  and,  as  the  king 
had  the  power  to  refuse  a  writ  of  error,  the  precedent  wadf 
of  wo  consequence. 

But  in  the  Sd  of  Queen  ^/iw,  *  ten  of  the  judges  werff  •  v.  the  Alii- 
of  opinion  ^  M  hat  in  n// cases  ti/i(/er  treason  and  felony,  a  bury  case. 
**  writ  of  (jrror  was  not  merely  of  grace;  but  ought  to  be  ^^'^'  ^^'^ 
**  granted.^'     Price  and  Smith  were  of  a  contrary  opi- 
nion, ^^  that  a  writ  of  error  was  oi  grace  only y  in  all 
**  criminal  cases."    The  ten  did  not  mean  ^*  that  it  was 
'^  BLYuiiof  course  ;^^  butth^t,  ^*  where  there  was  proJa- 
*^  ble  errory  it  ought  not  to  be  denied.*^ 

It  cannot  issue  now^  without  sifiat  from  the  Attorney- 
General  ;  who  always  examines  whether  it  be  sought 
merely  for  delay,  or  upon  a  probable  error. 

In  the  case  of  the  Jiing  against  Earbury,  f  the  opinion  f  9  Geo.  i. 
of  the  Court  was  taken,  before  the  Attorney-General  Vid.aiite,p. 
granted  his  fiat  for  a  writ  of  error.     In  the  present  case,  f^^  -^ 

the  Attorney-General  refuled  his  fiat,  while  the  defen-  l^'^^^'SP.j 
dant  was  out  of  custody. 

This  opinion  in  the  3d  of  Queen  Ann  has  made  n    r  geei  -1 
great  alteration  as  to  outlawries  in  criminal  cases  under    '-  -^ 

treason  and  felony.  In  a  misdemeanor^  if  there  be  p^^- 
bable  causcj  it  ought  not  to  be  denied :  this  Court  would 
order  the  Attorney^General  to  grant  his  fiat.  But  be  the 
error  ever  so  manifest  iir  treason  or  felony ^  the  King's 
pleasure  to  dony  the  writ  is  conclusive*  Lord  MuskerrVf 
the  son  and  heir  of  the  JSarl  of  CUmclarty^  petitioned  ior 
a  writ  of  error,  to  reverse  his  father's  outlawry,  because 
his  father  was  a  prisoner  in  the  Tower  of  JLo/idon  during 
the  whole  time  of  the  proceedings  against  liim.  The 
finfit  was  verified  beyond  doubt, .  by  entries  from  the 
books  of  the  Tower,  and  by  the  s^davit  of  the  Ducbeas 
of  Marlborough.    The  late  Lord  Chief  Justice  Willes^ 
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1776.       thW  Attorney-General,  reported  the  writ  U>  be  merely  of 
BEX         grace:  and,  upon  political  reasons,  it  was  absolutely  re- 
v.  fdsed  ;  and  the  outlawry  stands* 

wiLKE8«      •  A  writ  of  error  being  as  a  matter  of  right,  where  there 
is  error  in  the  outlawry ;  since  the  Sd  of  Queen  Amij  in 
all  crimes  under  ireasori  and  felony,  ^^  what  is  an  error** 
became  an  impdrtant  question.:  which  was  of  no  conse- 
quence, before.     Since  that  time,  this   Court  has  not 
given  way  to  trivial  objections,  though  admitte,d  by  the 
Attorney-General.     In  1708,  Lord  Griffin  was  brouglit 
into  this  Court  upon  an  outlawry  fbr  high  treason  :  and 
upon  the  prayer  of  the  Solicitor-General,  (there  being 
then  no  Attorney-General,)  a  rule  was  made  for  his  exe- 
cution.   He  was  reprieved,  from  time  to  time,  till  bis 
death.     His  grandson  and  heir,  from  the  grac6  and  fa- 
vour  of  King  George  the  first,  obtained  a  writ  of  error. 
Sir  Philip   Yorke^  then  Attorney -General,   came  into" 
Court,  and  said  he  had  a  Sign  Manual  ^^  io  confess  the 
**  errors  and  consent  to  the  reversal."    The  Court  told 
him  "  his  confessing  an  error  in  law  would  not  do:  thev 
*'  must  judge  it  toTiS  an  error ;  and  their  judgment  woul^ 
^^  be  a  precedent.   Bui  the  plaintiff  in  error  pight  assiffa 
*^  an  error  in  fact ;  which,  by  proper  authority,  he  might 
^^  confess."    Accordingly,  the  plaintiff"  assigned  an  error 
in  fact,  viz.  ^^  that  the  place  of  his  grandfather's  residence 
^*  was  in  the  county  of  Northampton;  whereas  he  had 
"  been  outlawed  in  London^    The  Attorney-General 
Confessed  the  fact  i  whereupon,  the  dutlawy   was  re- 
*Hll.i3. 8.      versed.*    Since  the  Sd  of  Queen  ^wwj  no  question  of 
G.  1.  law  has  been  litigated^  upon  li  writ  of  error  to  reverse  aik 

outlawry ;  no  criminal  outlawry  has  been  reversed  upon 
ai  trivial  objection :  no  case,  since  that  time,  has  t>eeri 
found,  of  either  kind. 

Outlawry  is  an  essential  part  of  the  criminal  law. 
The  rules  and  method  of  proceeding  are  wisely  calcu- 
lated, io  prevent  ignorance  and  surprize.     The  conse- 
quences ate  made  severe,  because  the  offence  is  heinous; 
r  2552  J     ^^^  ^^  imports  the  state,  that  no  hian  should  fly  from  the 
laws  and  justice  of  his  country.    This  Court  is  bound  to 
pronounce  the  law  as  thev  think  it  is ;  ailways  leaning 
to  the  favourable  side,  wnere  they  doubt :  for,  so  says 
the  law.    It  is  as  much  a  bteach  of  duty,  to  reverse  a 
good,  as  it  would  be  to  iifiirm  a  bad  outlawiy.    The 
mischief  goes  farther  than  an  unrightebus  sentence  in  the 
particular  case.     For^  to  reverse  without  an  error,  is  to 
abolish  that  part  of  the  law.    And  therefore  Setjeaot 
Gli/nn  admitted  that  criminal  outlawries  were  not  to  be 
reversed  of  course  (  aa  error  must  be  found* 
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tn  a  matter  where  the  consequence  may  be  so  penal  t6       1770. 
the  defendant  in  this^  particular  case  ;  where  the  grounds 
<>f  the  judgment  must  be  so  important  to  a  Very  essential        REX 
part  of  the  criminal  law,  neter  before  brought  adversely"         v» 
in  question,  and  therefore  lyiug  under  great  obscurity       wilkes* 
and  confusion  ;  I  feel  myself  extremely.  Obliged  (and  I 
think  the   public  obliged)  to  those  who,  in  the  short 
time  taken  for  consideration,  have  searched  the  subject 
to  the  bottom.     From  the  materials  with  whfich  I  have 
been  furnished,  I  think  myself  sufficiently  instructed,  to 
form  an  opinions  and  1  will  declare  the.  grounds  and 
reasons  of  that  opinion  which  I  have  formed^*  to  thid 
great  and  numerous  audieiice^   with  as  much  accuracy 
and  precision  as  I  can^  fo  prevent  misapprehension. 

-  There  are  two  sorts  of  error  which  have  been  iissigncd 
lind  argued. 

'  Isti  rhe  first  sort  are  errofs  which  give  rise  to  qiieslioni 
oflaWy  and  to  teal  arguments. 

Sd.  The  second  are  criticisms  upon  Words  and  syllables 
in  the  return. 

Of  the  first  sort,  two  are  assigned. — 
1st.  I'hat  there    is    no  sufRcient  information  filed 

Or  exhibited  against  the  defendant,  whereon  to  ground 
the  process  of  outlawry. 
id.  That  no  public  proclamation  what^evcr  is  men* 

tioncd  to  have  oeeit  made  at  any  open  Court,  or  at 
any  General  Quarter-Sessions  of  the  Peace  what- 
soever ;  or  at  the  doors  of  any  parish*church  where 
the  said  defendant  was  an  inhabitant ;  according  to 
the  exigency  of  the  said  writ  of  capias  cum  proclama* 
tione.  .  ^  •  il  2^3  J 

Under  the  first  error  assigned,  three  objections 
have  been  made. — 

1st.  That  the  inforfnation  is  by  the  So/ici7or-Gcneral, 
lEind  not  the  Attorney-General. 

2df  That  an  outlawry  does  not  lie  upon  an  infotmtt" 
tion, 

3d.  That  though  it  niay  lie  upon  an  information^  yet 
It  does  not  lie  for  such  an  offence  as  is  proscdutecf  in 
either  of ///e.?c  cases. 

First — The  information  is  by  the  SoZ/ciVor-Gencral. 
If  this  objection  is  founded,  it  will  equally  hold  upon 
k  motion  in  arrest  of  judgment.  But,  I  belie vej  none  of 
Us,  from  the  beginning,  ever  entertained  the  least  doubt 
concerning  it.  An  information  for  a  misdemeanor  is  the 
King^s  suit.  The  title  of  the  ciuse  is  "  the  King  a^inst 
•*  the  defendant:"  thd oath,  at  the  trial,  to  the  jurors 
and  the  witnesses,  is  *•  between  the  Kin^  and  the  defen- 
**  dant.'*  As  a  subject  sues  by  attorney,  so  does  the 
Vol.  IV.  9R 
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King;  with  a  little  variation  of  fornix  from  decency i 
instead  of  saviiifir    «  the   Kin?  sues    by — ,"   it  is  said 
"  — sues  for  the  Ring  ;*'  and  yVt,  "  Coram  Domino  R<^ 
^^  Tcnit  *  Dominus  Hex  per  Attornaliim  snuiii,  etinck 
"  producit  Sedam,"   washetd  io  be  g-nod.      (Halc 
Chief  Justice  said,  it  was  but  an  immannerfy  way  of  de« 
daring  for  the  King.)    The  attorney  is  answerable,  if  be 
acts  without  authority ;    and  upon  conipEai'it   by  the 
part^  whose  name  he  has  falsely  used,  tlie  Court  would 
punihh  him,  and  set  aside  the  proceeding  :  but  while 
the  principal  avouvs  him.  neither  the  adrerse  party  nor 
the  Court  cnnr  dispute  his  atrthority.     The  coroner  of 
this  Court  prosecutes  informations  for  the  King,  as  his 
attorney,    'i  he  form  of  the   proclamatfon   at  criminaf 
trials  is.  a  strong  proof  that  anciently  (he  Kmg's  Serjeant 
ini^ht  prosecute  for  the   King.     \Vhen  there   did  not 
exist  such  an  officer  as  Solicitor-General,   the   King*s 
Serjeant  or  his  attorneyy  or  other  that  would  sue  for 
the  King,  should  be  received  to  aver  against  the  testi" 
mony  of  the  parties  imprisonment,  where  the  outlawry 
was  pronounced  at  the  King^s  suit.t    There  arfe  many 
entries  in  Rastal,^  which  shew  that  at  the  common  law 
others  than  the  Attorney- General  have  sued    for  the 
King ;  or,  in  other  words,  the  King  hcos  sued  by  others 
as  his  attorn ies.     Serjeant   Gli/nn  cited   a    manuscript 
treatise  concerning  the   Star-Cbamber ;  of  which,  Mr. 
Filmer  has  a  copy ;  the  original  is  in  the  miTseum.||   The 
author's  name  is  presicrveu  in  a  note  writtcji  in  tins  pre- 
sent-book, at  the  beginning,  by  the  Lord-fteepcr  Finchj 
as  follows — **  this  treatise  was  compiled  by    IVilliam 
**  Hudson  of  Graj/*s  Iim^  Esquire,  one  very  much  prac* 
"  ticed  and  of  great  experience  in  the  Star-Chamber, 
"and  my  very  affect  ionate  friend.     His  son  and   tcir, 
^^  ^Ix.  Christopher  Hudson^  (whose  hand -writing   this 
"  book  is,)  at\or  his  father's  death,  gave  it  to  rae.  \9 
**  December  1635.  •/.  Unch.'*^   The  whole  passage  should 
t)c  taken  together;  and  is   in   these  *  words—'*  it   re- 
^  maineth  that  I  shall,   in  the  next  place,  treat  of  the 
"King's  ordinary   suits:    which  are  of  two   sorts  ;  — 
"  either  by  his  attorney,  informing  of  himself,  or  by 
<'  other  men's  relations,  and  by  the  Kings's  almoner  ;  the 
'*  one  being  in  criminal  causes,  the  other  in  civil.   ^  For 
"  the  King's  attorney,  I  have  known  it  much  questioned 
'^  whether  any  other  of  the  King's  counsel  may  not  in- 
"  form  for  the  King,  as  well  as  the  Attorney-Geneial. 
"  And  it  is  true,  that  in   Easter  Term  8  Henri/  8.  it  is 
"  ordered  that  the  King's  Solicitor  shall  not  prosecute 
"  any  further  the  merchants  of  the  Stiliard,  till  it  were 
**  otherwise  ordered  by  the  council :  and  the  same  term, 
«<  the  solicitor  was  commanded  to  sue  out  process  against 
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^^  some  which  acquitted  one  Blase  of  a  rajpe.    So'that  it       1770. 
**  seemeth,  that  others  of  the  Kinc's  counsel  did  prose- 
*^  cute  causes  for  (he  King,^  as  well  as  the  King's  attor-         Rex 
"  ncy.     But  in  1  <S*  2  James  the  1st.  it  was  resolved  by  V 

*^  the  Courf^  that  it  belongeth  to  the  place  of  the  attor-  wilkrs. 
**  ney.  And  Serjeant  Heatcy  the  King's  Serjeant,  put*  Fo.  85. 
*'  ting  in  a  bill  against  Sir  John  Luson^  was  denied  that 
**  privilege.  For,  if  a  bill  be  put  in  by  the  King^s 
*^  counsel  as  for  the  King,  there  ate  no  costs  lo  be  paid 
"  to  the  defendant,  nor  fees  for  the  prosecution :  but  in 
*'  this  case,  Serjeant  Healers  bill  was  dismissed  with  ' 
*^  £30  costs  ;  it  continuing  in  prosecution  not  above 
**  two  terras.*'  It  is  astonishing  how  any  other  law- 
officer  of  the  King  Could  claim,  as  an  official  lighl^  to  be 
the  King's  attorney  in  alt  suits  which  he  should  think 
fit  to  bring  in  the  King*s  name.  The  vety  constitution 
of  an  Attorney-General  is  decisive  against  it.  He  might 
stop  every  suit  brought  by  another.  And  therefore  the 
counsel  did  very  right,  as  between  the  King's  law  officers^ 
to  overrule  Serjeant  Ileale:  but  they  did  not  mean, 
(hat  the  King  himself,  for  special  reasons,  might  not  ap* 
point  another  to  act  as  his  attorney.  In  that  reign,  after^ 
"wards,  Yelverton  was  suspended,  and  the  Solicitor  ap* 
pointed  to  act.  Suppose  the  Attorney-General  person- 
ally  the  defendant  t  there  must  be  another  to  sue  for  the 
King.  Suppose  the  Attorney-General  out  of  the  irealm  ; 
or  under  a  disability  frpm  sickness:  suppose  the  office  of 
Attorncy-^General  vacant  when  it  is,  the  business,  (which 
cannot  stand  still,)  must  devolve  upon  another  of  the 
king's  counsel  t  and  there  is  nothing  so  certain,  as  that 
the  whole  business  and  authority  of  tne  attorney  devolves 
upon  the  Solicitor^Gencral.  I  am  satisfied,  that  if  the 
matter  was  traced,  the  two  precedents  in  Easier  Term 
8  Ilenrif  8.  mentioned  by  Air.  Uudsim^  were  during  the 
vacancy  of  the  attorney's  office.  It  is  impossible  the  f  2555  ] 
council  couhl,  in  the  same  term,  order  the  Solicitor- 
General  to  stop  one  public  prosecution  and  commence 
another,  if  thrre  had  been  an  Attorney-Gcnefal.  As  far 
back  as  the  memory  of  the  vacancies  of  the  attorney's 
office  has  led  to  a  search,  precedents  have  been  found  of  - 
informations  filed  by  the  Solicitor*General,  in  Chancery, 
and  on  the  law*side  of  the  Exchequer.  In  this  Court, 
the  information  against  the  Earl  of  Devonshire  ♦  was  •sJmc.% 
prosecuted  by  the  Solicitor-General  t  and  though  the 
enormity  of  (lie  fine  set,  and  the  revolution  of  govern- 
ment which  immediately  followed,  made  this  case  the 
subject  of  much  animadversion  and  just  censure  ^  ^^  the 
Solicitor  -  General  having  prosecuted,"  was  never  ob- 
jected. There  are  precedents  of  replying,  demurring^ 
'  taking  issue,  praying  judgment  or  aivard  of  execulioiiy 

2R2 


V. 

Wilkes* 


5556  ftilai^  Term  10  Geo.  3.  B.  R. 

m 

by  the  Solicitpr-General,  during  the  vacaflcy  of  (he 
other  office.     vVc  all  know,  iFrom  our  own  experience, 
that  upon  every   vacancy  which  we  ^'member  of  the 
attorney's  nlacc,  his  office  has  been  executed    by  the 
Solicitor  •  General.     But  it  is  said,    **  the   infbmiation 
**  ought  to  have  s a ggeitl ed  ihn^t  the  office  of  attorney  was 
**  vacant.*'    Many  at  the  precedents  do  not  suggest  it : 
IMid  there  can  be  no  occasion.     The  Attomey-Cteneral  is 
a  great  okicer  of  the  law  and  of  this  Court.     The  Court 
take  notice  whea  the  office  is  vacant;  and  by'.whoin  it 
is  filled,  when  full.     They  give  credit  to  the  Solicitor- 
General,  when  he  sues  as  Attorney  for  the  King,  **  that 
*^  he  has  aulharitf/.^^    He  does  it' at  his  peril.     In  this 
case,  before  the  (fefcndant  pleaded,  the  Solicitor-General 
was  made  attorney,  and  in  that  capacity  brought  inta 
Court  the  information  he  had  filed  as  Solicitor.     If  an 
objection  could  lie  to  his  authority  as  Solicitor,  the  only 
question  would  be,  ^^  from  what  time  th^  information 
^^  should  be  considered  as  commenced :  from  the   filing 
*^  by  the  Solicitor ;  or  the  bringing  into  Contt  by  the 
I*  attorney.^    And  that  could  be  of  no  consequence,  but 
in  respect  of  the  time  when  the  defendant  ought  to  plead. 
£ut  he  has  pleaded  to  the  information  brought  in  oy  the 
Attorney-General ;  and  been  tried.     In  every  light  anl 
4n  every  view,  this  objection  is  groundless  :  nothing  has 
been  offered  to  sup^rt  it,  but  Serjeant  H cole's  case. 
Upon  so  plain  a  point,  I  certainly  should  not  have  said 
•^  much,  but  that  the  objection  also  goes  in  arrest  erf" 
judgment,  and  therefore  niay  be  argued  again*      The 
counsel  are  apprized  of  my  reasons  :  and  if  they  should 
think  their  objection  tenable,  I  am  open  to  conviction. 

Second  objection  under  the  first  error  assigned — **  tbit 
**  an  outlawry  docs  not  lie  upon  an  information. 

The  counsel  for  the  defendant  supported  th is' objec- 
tion, lu^  ways.    First,  the^  said,  the  books  were  silent 
on  this  head  :  and  the  statute  of  additions  mentions  t>nly 
that  '^  in  original  writs  of  personal  actions,  appeals,  and 
V  ^  .  •*  indictments^  in  which  the  exigent  shftll  be  awarded,  Scq, 

Y'^;  ^  ^'^'  **  4'<^."*  But  w[i  information  is  not  therein  roentioqed. 
r  SS56  1  Secondly,  they  said,  that  from  the  nature  of  th^  process 
*'  *'     in  an  information,  the  exif^ent  was  not  afcardable^     For, 

the  proceeding  by  information  in  this  Court  is  similar  to 
.     the  Star-Chamber  precedents:. and. in  such  proceedings, 
4hey  did  not  awara  a  capias,  but  ^suhpasna.    That  liere, 
the  antecedent  process  is  by  summons  of  attachment^'  not 
by  capias:  and  consequently,,  if  thctre  is  no'capias.to  in* 
•troduce  the  process  of  exigent,  it  canngt  lie  in'tltis  casCm 
£erieant  Glj^r{  admitted,  as  a  point  beyond  all  doubt,. 
^<  that  informations  of  this  kiad  werq  competent,  in  this 
^^  Court^^at  the  cammm^aw.^   No  lawyer  eter  dovbted 
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of  it  s  no  lawyer  isrould  seriously  argue  against  iL    So        1770# 
Ihat  Sir  Bartholomew  Sho'u^er  had  no  opportunity  to  de- 
liver the  argument  he  has  printed.*     Informations  here         *EX, 
ocither  derive  their  being,  nor  the  form  of  proceeding  v^ 

uporv  them,  from  the  Slar-Chamber  ;  but  from  the  com-     wilkes.    , 
mon-law  of  the  land,  and  the  usage  and  practice  of  this  *  i  S^w^r 
Court  where  they  are  exhibited.     Although   informa-  B^^^tetal. 
iions  are  not  mentioned  iii  the  statute  of  additions,  yet  Prynn'sCase) 
the  s«ime  requisites  of  certainty  and  precision  must  be  in  ^  Mod. 459. 
an  information,  «is   in  an  indictment. f     Presentment  I'^^^q^^^^m^ 
not  mentioned  in  this  statute.     And  yei^  on  a  present-     '   '      ' 
mcni  before  the  coroner,  ^*  that  French  was  felo  de  se^* 
(which  was  certified  into  the  King's  Bench,)  ^^  and  that 
^'  certain  of  French's  goods .  were  in  the  possession  of 
f^  JT,  S/'     Process  issued  against  J.  S.  until  he  was  out^ 
lawed.     And  upon  error  brought  ^^  for  thsit  there  was 
^^  not  any  addition  given  to  the  s^itd  ./.  S^.  in  the  present* 
*'  ment  upon  which  he  was  outlawed,'*  it  was  at  first 
.doubted    ^^  whether    upon   that  presentnient  process  of 
-^*  outlawry  did  lie  :"  and  7re,  clerk  of  the  crown-office, 
said  to  the  Court  ^'  that  such  process  in  such  case  did 
^'  lie;  and  that  he  could  shew  five  hundred  precedent^ 
*'  of  it."    And,  secondly,  it  was  moved  "  if  this  out- 
"  lawry  ought  to  be -reversed  fur  default  of  addition." 
But  it  was  agreed  by  the  whole  Court,  that,  as  to  this 
purpose,  the  presentment  should  be  accounted  in  law  as 
an  indictment.:^     To  an  information  in  nature  of  a  aiio  tPrciich«^  ' 
zcarrantoy   to   shew   by   what    authority  the   defenaant  ^^k^J^^*^ 
(claimed  to  be  a  burgess  of  Grampound^  the  defendant  Leooanlsoo; 
pleaded  in  abatement,  for  want  of  proper  addition ;  tbe 
infonnution  styling  him    ^Mabourer,"    whereas  he  was 
clothier :  and  this  plea  was  moved  to  be  set  aside,  on 
the  ground  '^  th!>t  an  addition  was  not  necessary."     The 
Court  refus4*d  to  set  it  aside  on  that  ground  :  but  the^ 
found  another,  the  want  of  a  proper  affidavit  to  verily    -.   ,^, 
.  the  plea.§     There  s^'ems  as  good  ground  to  say,  upon  JSit  ?5r^ 
the  foot  of  pnTcdents  and  construction  of  the  statute  of  dew,  H.  15« 
Editions,  ''  that  process  o(  outlawry  Uesy  and  addition  O.  s»  iT4i. 
.  ^'  is  requisite  iu  an  information^*^  as  in  the  presentment  in 
Frenchc's  c^ise.     As  io  the  other  argunu^nt  from  the  nature 
of  the  process — there  was  no  authority  or  precedent  cited 
or  produced,  to  prove  the  assertion.     On  the  contrary, 
there  are  nmny  precedents  where  the  process  was  by  ca^     f  g557  1 
pias  ;  and  th^  exigent  followed  :  some,  as  in  the  present 
case ;  though  piost  are  before  conviction.     But  ^^  that 
^^  a  capias  do^s  lie^  \\\  proci^ss  upon  these  informations,** 
I  take  io  be  as  old  as  theif  existence*     If  not,  how  could 
.  there  have  been  suqb  a  number  of  outlawries  upon  infor- 
mations ;  and  some,  of  ancient  date  ?  Ail  these  recc^rds 
VEP  »9  maoprjiuUionties  tp  suj^port  tibis  pfo^w ;  wImcIi 
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are  not,  after  so  great  a  length  of  ifnquestioned  usage, 
to  be  now*  impeached;*  And  it  is  observable  on  the 
18  Edw.  9  St.  1.  th^t  it  not  only  clearly  relates  to  a  pro- 
ceeding before  jwdgmeni  ;  but  it  gives  the  exigfcnt,  it  the 
*5Modr46S.  P"^y  18  not  brought  in  on  an  (Utdchrheni  or  dutress. 
464.     '  However,  there  is  no  need  to  resort  to  that  kind  of  rea- 

soning ;  when  usage  supports  the  capias^  in  the  present 
case,  as  the  common  prpcess  upon  these  occasions. 

Third  objection  under  the  first  error  assigned — ^^  that 
f*  outlawry  does  not  lie,  froni  the  nature  of  the  offence.^^- 

This  objection  was  slightly  touched  by  Mr.  Serjeant 
Glynn  ;  but  struck  i|s,  at  first,  as  a  point  fit  to  he  con«| 
sidered  :  and  I  mentioned  to  the  bar,  ^^  that  it  might  be 
*^  proper  to  look  into  it."    The  doubt  was,   **  whether 
^^  the  offence  charged  in  either  of  these  informations  wa« 
'^  such  as  render^  the  person  accused  of  such    crime 
^^  liable  to  the  process  of  outlawry,  either  at  common^taw 
*^  or  by  any  statute.**    In  Coke  Littleton  \9!i.  b.  it  is  said 
'^  that  in  the  reign  of  King  Alfred^  and  till  a  good  while 
^^  after  the  cpnquest,  no  man  could  be  outlawed  bat  for 
**  felony ;  the  punishment  whereof  was  death  ;  but  after, 
**  in  Bractonh  time  and  somewhat  before,  protess  of  out- 
^^  lawry  was  ordained  to  lie  in  all  actions  that  were  quare 
*^  vi  et  armisj  .whiph   Bracton  calls  delicto^  for  there  the 
«  King  shall  have  a  fine."    the  18  Edw.  3  st.l.  de- 
Clares  the  cases  s^nd  offences  for  whiqh  the  exigent  shall 
be  awarded,  if  the  party  cannot  be  found  or  brought  iii 
i)y  attachment  or  distress  ;  and  not  against  any  other. 
Also,  the  18  Edw.  3.  st.  2.  r.  5.  says — \^  no  exigent  shall 
"^^  ffpra  henceforth  gp  out,  where  a  man  is  indicted  of 
*^  trespass;  sinless  it  be  against  the  pence,  or  of  things 
'^  which  be  contained  in  the^  declaration  made  in  that 
^*  case  at  the  last  Parliament."     Bqt  ujibn  fiill  conside- 
ration, I  am  very  well  satisfied  that  the  coimsel  for  the 
defendant  judged  right'in  laying  no  stress  upon  this  ob- 
jection.   The  offences  laid  in  these  informations,  and  the 
proceedings   upon  them,  are  at  the  ro;«?«ow-law.     The 
statutes  giving  process  of  outlawry  in  certain  cases,  aii4 
restricting  its  issuing  in  others  but  under  certain  circum- 
stances, qo  not  affect  the  present  question  J  the  process 
is  warranted,  in  the' present  case,  by  tlie  common-law,  or 
not  at  all.    Actual  force  or  violcnde  does,  not  appear  to 
be  the  criterion  uppn  which  fhe  process  of  outlawry  wSis 
r  2558  1    ^**"^cd.    The  greatness  of  the  crtmey  and  the  severity 
♦•  -*    of  the  punishment  seem  to  be  the  nral^rial  circnmstances 

originally  attended  to,  in  founding  this  process ;  accoird- 
ing  to  the  passage  I  have  just  dited  ftt)m  Cokey  us  to  the 
earliest  times:  for,  felony  do^$  not  imply  or  convey  the 
idea  of  actuaroiitrage ;  grand  larceny  beiugjn  its  defini- 
tion^ as  well  as  practice^  tfiffeitnt*    Aiifl  Samkhs  cte« 
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:flntis  ii»is  notion,  by  saying  ^'  that  this  process  probably  * 

*'  lay  f«xr  all  crimes  of  a  *  higher  nature  than  trespa^j 

*'  vi  et  armis.*\    The  c^tensio/i  of  tliis  process  is  sup-         ^"^^ 

})oscd  by  Lore!  Cok£^  in  the  pass5i«;e  I  quoted,  (and  wrhat  ^' 

le  says,  is  repeated^  wkhaut  c^pamination,  by  a  vajiety  V^^Vtl^Si' 
,Qf  authors,)  ip  have  b^cn  ^MCucwhat  before  Br(ictoif&  p.c.L.«.     * 
-time.    The  estal^ibhin^  that  period,  for  a  supposed  ordif  c  S7.  p.  30^« 
nance  conceri^ing  outlawries,  6trongly  authenticates  the 
testimony  of  tiiat  cotemp.prary  writer,  touching  the  cases 
in  which,  and  iindcr  what  circumstances  this  process  lay,  .  ; 

liord  CoKB  saw^  thut  it  was  impossible  to  *ay  "that 
*' .outlawry  did  nx>t  lie  for  qiny  jcrioic  under  felony:'* 
universal  practice  shewed  the  contrary.     Sjo  he  suppose^ 
a  positive  statute  made  about  liracton^s  time.     There 
does  not  appear  any  particular  ordinance  for  extending 
this  process;  and  there  is  no  authority  for  the  supposir 
tion.     But  Br  acton  (who  wrote  in  the  reign  o(  Ilenry 
ihe  3d.)  says  t  "  that  it  lay  in  omni  transgressione  quce     ... 
^^Jit  contra  pacem  ;**  and  afterwards,  ^^  pro  omni  transr  p.  x^f.b 
'"  gressioncy  licet  minimd^  uhi  quisqd  piicem  Domini  Regis 
f^  vocal  us  J  %ienire  rccusaxerit^   et   hoc  propter  contuma* 
"  ciamJ*    Thai  this   necessary  ingredient  ^*  contra  pa^ 
f^  cenC^  did  not  mean  positive  force  in  the  committing  of 
Xhe  offence,  appears  from  tlie  reason  given  why  it  lay 
for  felony,  2  Ro,  Abr.  805.     "  Outlawry  lay  for  felony  ; 
**  because  it  was  contra  paceni.'*     For,  that  could  not 
mean,  (as  I  have  already  said)  more  than  its  being  an 
pifcnce  in   its  nature  against  the  la>v§  of  society,  and  a 
disturbance  of  that  good  onlpr  iind  government  >yhich 
keeps  a  state  in  unity  and  |)pacp.     The  crime  of  larcenuj 
in  its  very  nature,  is  secret  and  fraMdulent,  unless  it  bo 
iJonc  wit^  open  yioicnce ;  ai^d  then  it  is  distiqguishcd  by 
the  aggravated  name  of  robbery.     Brsiiles,  in  the  case  of 
writs  quare  vi  et  arwisj  (in   which  cases  th|s  process  is 
given,)  it  i^  aci:np\ylcdged  to  be  oi)  accqunt  of  the  supr 
posed  J  not  the  actual  fprce.     And  so  is  the  same  place  ir^ 
2  Ro.  Abr,  805.  arid  the  S^   11.  6.  6,  •and'»and  many 
jother  l^ook^.     In  fact,  therefore,  it  appears  from  Br  acton, 
"  that  everj/  offence  committed  against  the  peace  subjected 
'^  the  delinquent  to  the  process  of  outlawry."     And  the 
pases  shew,  that  tl^e  pe;ice  of  the  K^ng  is  broke  by  di^r 
i>rders  without  force.     And  indeed  some  of  the  greatest 
primes  arie  lyitbout  force.     Jf  forpe  was  the  criterion  on 
which  thi9  process  of  exigent  Was  founded  at  common-  .   ^  ^^ 
|aw,  why  was  that  process  given  by  the  ^  first  statute  of  ,t.  i^      '  * 
Edward  the  Sd,  in  the  case  of  riots^  Sfc.  ?  Of  what  occa,-  , .    ^^  ^ 
sion  had  there  been  for  the  S  s^bsc»qupi^t.  statute  of  Edw.  \x^  j.  c.  6, 
the  ^.  to  say — ^^  From  henceforth,  it  shall  not  issue  in 
'^  trespass,  unless  it  is  against  the  peace^^  if  the  practice 
^4  ?9^  bee'^^  ^Y^^  in£ctmept8|  ihofigh  not  sq  iU^^e^ 
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1770,       /of  process  of  exigent  to  issne  ?   And  that  seems  to  be 

true  reason  of  the  last  restrictive  statute.     I  doQ*t  find  it 

R6X         ever  v/as  denied,  but  that  upon  a  presentment  or  indict- 

n  '^*  ment  for  the  King,  process  of  outlawry  lay  :  and  so  it  is 

WILKES.     e2(pressl^  sajd  tq  be  agreed,  in  Brooke  title  <*  exigent;" 

•  VideBro.      which  cites  8  H.  6.*    But  a  number  of  outlawries  have 

Exicrafiwd     "'^^  found,  in  crimes  laid  to  be  contra  fiocentj  witkota  ti 

CapiM,  pi.  f9.  ^^  armisy  find  which  could  not  be  committed  with  force , 

and  Title  '       and  thi&  error  never  assigned  :  which,  alone,  is  decisive* 

PrpceMy|U.i6.  J  think,  Mr.  Attorpey-Gcneral  produced  one  as  far  back 

as  the  5tti  Edward  the  4th. 

The  SECOND  error  assigned  is  as  to  the  f  roclava* 

ViONS.  *     " 

The  return  says — ^^  I  have  caused  public  proclama- 
^^  tion  to  be  made,  in  manner  and  form  as  I  am  withia 
*'  commandedJ*^  This  is  certainly  too  loose :  the  procla- 
mations  are  not  sufficiently  set  out,  for  the  Court  to  judge 
whether  they  were  properly  made  or  not.  I  thougot 
this  error  fatal.  But  Mr.  Thurlow  satisfied  ine  ^^  that 
'^  it  was  unnecessarif  to  make  any  prodamaiion  at  aU.^* 
The  statute^  which  require  proclamations  do  not  extend 
to  this  case  x  and  they  are  not  required  l^y  the  common^ 
law.  Indeed,  this  error  was  in  a  manner  dropped  and 
given  up  by  Serjeant  Glynn^  upon  his  reply :  he  did  no! 
contend  "  tbat  they  were  necessary."  The  present 
record,  drawn  in  the  Crown-Office  and  settjed  by  the 
King's  counsel,  shews  under  what  obscurity  and  per^ 
plexity  this  matter  lies  :  the  result  of  ignorance  in  the 
practisers  ;  and  productive  of  a  shameful  confusion  in 
the  precedents  of  the  office.  They  have  not  distingubhed 
between  civil  and  criminal  outlawries :  they  have  not  dis- 
tinguished between  the  manner  of  proceeding  to  o.utlaw 
\n  criminal  cascfe,    before  and  after  conviction.     All  is 

1'umbled  together :  whatever  is  required  in  any  case,  they 
lave  applied  to  all.  Circumstances  are  unnecessarily 
required,  and  defectively  returned  ;  bocause  former  mis- 
takes are  copied  as  precedents,  without  examination.  But, 
as  the  proclamationsj'  in  this  case,  were  nugatory  and  su- 
perfluous, the  imperfection  of  the  return  is  of  no  conse- 
quence :  it  is  no  error. 

Of  the  SECOND  SORT  of  errors,  critical  vltkA  verbal^  two 
are  assigned  :  whicb  were  argued. 

1st.  For  that  it  is  not.  shewn,  nor  dpes  it  appear  by 
the  return  of  the  Sheriff  of  Mi(ld/escXy  ^*  that  the  defen- 
^'  dant  was  a  first',  secoi^d,  third,  fourth,  and  fifth  time 
^*  exacted  0/  the  Cot^nty-Court  of  the  County  of  Mid* 
^^  dlesex/^  «is,  by  Jthe  law  of  the  land,  he  ought  to  have 
been,' before  be  was  outlawed. 

U^DER  this  error  thus  assineiL  two  objection^  were 
'ma^e ;  M  0  the  first  ^4^/  anQ  lis  tci  tlie  subse^tuit. 
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First.  As  to  the  firsi — ^Thc  return  is  by  two  men,        J770. 
shcxxiS  oi  Middlesex :  "  dXmif  County*Court,  held,  Sfc^ 
So  that  two  men,  making  one  officer,  that  is,  Sheriff  o(        hex 
the  County   of  Middlesex^  say  "  at  tny  Court  hem  in  v. 

the  County  of  Middlesex,'*  To  raise  a  doubt,  it  is  nc-  wilkcs^ 
cessary  to  go  out  of  the  record,  into  history  and  law. 
We. know  from  thence,  that  (he  same  man  might  be 
Sheriff  of  txvo  counties.  Till  the  I3ih  of  EHzabelhy  one 
person  was  Sheriff  of  Somerset  and  Dorsetshire;  and  so 
of  Sussex  and  Surrey ;  of  Oxford  and  Berks ;  of  Not^ 
tingham  and  Leicestershire :  and  to  this  day,  the  same 
person  is  Sheriff  of  Cambri(/ge  and  Huntingdonshire. 
Such  a  Sheriff  might  by  law  hold  in  either^  the  County* 
Court  of  the  other.  6  H.  7.  15.  *>  In  the  case  of  the 
Sheriff  of  Somerset^  who  .was  then  also  Sheriff  of  Dor^ 
setshirey  <*  iwy  Court  in  the  County  of  Somerset**  was 
adjudged  uncertain.  11  //.  7.  10.^  in  a  like  case.  Rede 
Fairfax  and  Ilusset/  inclined  to  think  it  certain  enough  ; 
and  adjourned  the  consideration.  But  here  it  is  impos* 
sible  to  raise  a  doubt.  Unless  the  ShexiS  of  Middlesex 
may  hold  the  Court  of  another  County  in  Middlesex^  ^^  at 
.*'  mu  County-Court"  can  only  be  the  County-Court  of 
Middlesex.  Two  men,  Sheriff  of  Middlesex^  never  were 
nor  could  be  Sheriff  of  any  o^Aer  County.  The  error  is 
not  assigned,  for  want  oi  any  technical  form  of  words ; 
but  ^^  that  it  is  not  shewn,  nor  does  it  appear  by  the 
^'  return  :**  whereas  I  am  of  opinion  it  is  shewn,  and  does 
•appear  by  the  return,  that  the  County^Court  was  of  Mid- 
dleseXj  aud  could  not  possibly  be  the  Court  of  any  other 
County. 

Secondly — As  to  the  subsequent  exactions — The  ob« 
jection  is  ^^  that  it  is  not  shewn,  nor  does  it  appear,  where 
*'  the  Court  was  held^  at  which  he  was  exacted.'*  The 
retuni,  having  specified  the  place  where  the  Court  was 
held  at  which  he  was  first  exacted,  states  severally  the 
subsequent  exactions,  "  at  my  Court  held  at  the  same 
"  place**  So  that  the  whule  doubt  is  "  whether  the 
^'  same  place  includes  the  d<^scription  of  the  place  re-« 
^'  ferred  to :"  which  cannot  be  a  doubt,  in  any  language 
of  the  world.  For,  in  truth,  the  dout^  can  be  no  other  " 
than  '^  whether  the  50^72^  place  means  the  same  place^ 
^^  that  Is,  the  place  before  uescribed/* 

Second  critical  error.  The  only  other  error  assigned 
and  argued,  is — 

'^  It  is  no  where  expressly. shewn,  that  the  place  cal* 
"led  Brook'Streety  where  tne  several  County-Courts  are 
>^  supposed  to  have  been  held,  is  in  the  Covnty  of  Mid'* 
•**  dles£X.**  The  return  savs — "  At  the  hous6  known  by 
"  the  si^nof  the  Three  luns  in  Brook^sir^et  near  ffolf^ 

inborn  m  Uie  Co^ty of  MHUescx,*^   Tbe  CQims^l foe 
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X77Q.       1^^  defendant  contend,  that  the  true  construction  ou^t 
to  be,  to  apply  ^<  in  (lie  County  of  Middfesex,'^  to  H^ 
^^^         born  J  and  noi  to  Brookrstreet ;  and  so  make  a  stop^  at 
^'  Brook'Strfct,     Jt  is  impossible  for  me  lo  doubt  whether 

rs^'ihV*'  *'  fjear  Holborn'^  is  not  part  of  the  descriptiou  of  Brook* 
soflu  Dv<T*  street.  It  could  be  added  for  no  other  reason  i  it  could 
376.  a  ^*H.H;  answer  no  end,  to^ay  "  near  H Morn /^  but  ns  part  of 
^;^*^'  |thc  name  or  description  of  Ihh  Brookrstreef^  in  confradts* 
pK  I?"]  "  tinctipn  to  some  other  Brook^street.  It  is  immaterial, 
•  what  County  Holbdm  is  in:  but  the  Sheriff  was  bound 

to  shew  that  Brook'Street  wAs  in  Middlesex.  There  is  no 
law  in  this:  it  is  a  quettion  of  construction.  AM  men 
can  jud^  of  it ;  and  would  treat  with  contempt  the 
judgment  of  this  Sovereign  Court,  if  it  could  be  founded 
'upon  so  pitiful,  a  prevarication.  It'  i^  not  permitted  to 
me  to  sav  '^  I  doiibt  of  the  construction,*'  unless  .1  do 
doubt ;  bow  much  soever  I  niay  xoisk  that  this  outlawry 
should  not  stand,  I  ani  of  opinion,  that,  according  to 
the  letter,  sense,  and  grammatical  construction  o(  the  sen- 
tence, the  Court  was  held  in  ^^  Brook'Street  near  //ol" 
born  /■  and  that  *5  Brook^sireet  near  Ilolbom^*  lies  in 
the  Conniy ,Mid(Ues€x ;  and  I  i^m  persu^ed,  there  is  no 
man  who  can  think  otherwise,  ' 

[sd  Letter  to        These  are  the  errors  which  have  Ijecn  objected  t  and 
^34^*^183!]  ^     '*'*  ^^^  manner  and  form  in  which  they  are  assigned. 

For  the  reasons  I  have  given,  I  cannot  allow  anu  of  tiiem^ 
It  was  our  duty,  as  well  as  our  inclination^  secmlously  to 
consider  whether  upon  any  other  ground,  or  iu  any  other 
light,  we  could  find  an  informality  which  we  might 
allow  with  satisfaction  to  our  own  minds,  and  avow  tq 
the  world. 

But  here,  let  me  pause  I — ; 

It  is  fit  fo  take  some  notice  of  the  various  terrors  hung 
out ;  the  numerous  crowds  which  have  attended  and  now 
attend  in  and  abput  the  hall^  out  of  all  reach  of  hearing 
what  passes  in  Court ;  and  the  'tumults  which,  in  other 
places,  ^ave  shamefully  insulted  all  order  ami  govern'^ 
ment.  Audacious  addresses  in'print  dictate  to  us,  from 
those  they  call  the  people,  the  judgment  to  be  given  noxc^ 
'  and  afterwards  upon  the  conviction.  Reasons  of  polict/ 
are  urged,  front  danger  to  the  kingdom^  by  commotions 
and  general  confusion. 

Give  mc  leave  to  take  the  opportunity  of  this  great 
and  respectable  audience,  to  let  the  whole  world  know, 
iUl  svcH  attempts  are  yAiff.  Unless  we  have  been  able 
to  find  an  error  which  will  tx^ar  us  out,  to  reverte  the 
outlawry;  it  must  be  ajirmed.  The  constitution  doc$ 
Qot  allow  reasons  of  state  to  influence  our  judgments': 
God  forbid  it  should  f  We  must  noi  regard  political  con* 
sequences  jf  |iow  forniidatfle  soever  (hey  mi^^ot  be :  if  rf« 


REX 
V 


Hilary  Term  10  Geo,  3.  B.  R.  S5Q2 

bcIHon  was  the  certain  cons^uencc,  we  are  bound  tp  say  *770. 
**  Fiat'Jtisliliaj  liuat  Cmlum.*'  The  constitution  trusts 
the  Kiit^  with  reasons  of  state  and  policy  ;  he  may  stop 
prosecutions ;  he  may  pardon  oflences ;  \t  is  his^  to 
jud^e  whether  the  law  or  the  criminal  should  yield.-  We  ^it/KEs, 
have  no  election.  None  of  us  encouraged  or  approved 
the  commission  of  either  of  the  crimes  of  which  the  de- 
fendant is  convicted  :  none  of  \x^  iiacl  any  hand  in  his  .  . 
being  prosecuted.  As  to  myself^  l.took  no  part,  (in 
another  place,)  in  the  addresses  for  t|iat  prosecution. 
We  did  not  advise  or  assist  the  defendant  to  fly  frona 
justice  :  it  was  his  own  Act;  and  he  must  take  the  con- 
sequences.  Npne  of  us  have  been  consulted  or  had  any 
thing  to  do  with  the  present  prosecution.  It  is  not  \xi 
our  power,  to  stop  it :  it  was  not  in  our  power,  to  bring 
it  on.  We  cannot  pardon.  We  are  to  say,  what  wc 
take  the  law  to  be  :  if  we  do  not  speak  our  real  opinions^ 
we  prevaricate  with  God  and  oujr  own  consciences. 

1  pass  over  many  anonymous  letters  I  have  received. 
Those  in  print  are  public :  and  some  of  them  have  been 
brought   judicially  before  the  Court.      Whoever  the 
writers  are,  they  take  the  wrong  way.     I  will  do  my 
duty,  unawed.     What  am  I  to  fear  ?   That  mendax  in* 
famia  from  the  press^  which  daily  coins  false  facts  ?li\A. 
'false  motives?    The  lies  of  calumny  csixry  no  terror  to 
me.     I  trust,  that  my  temper  of  mind,  and  the  colour 
find  conduct  of  my  life,  have  given  mo  a  suit  of  armour 
against  these  arrows.     If,  during  this  King's  reign,  1 
have  ever  supported  his  government,  and  assisted  his  mea- 
sures ;  I  have  done  it  without  any  other  reward,  than 
the  consciousness  of  doing  what  1  thought  ri^ht.     If  I 
have  ever  opposed,  I  have  done  it  upon  the  |)omts  them- 
selves ;  without  mixing  in  party  or  faction^  and  without 
any  collateral  views,     I  honour  th^  King;  and  respept 
the  people :  but,  many  things  acquired  by  the  favour  of 
either,  are,  in  my  account,  objects  not  worth  ambition. 
I  wish  POPULARITY  ;  but,  it  is  that  popularity  which 
follows ;:  not  that  which  is  run  offer.     Jt  is  that  popula- 
rity which,  sooner  or  later,  never  fails  to  do  justice  to 
the  pursuit  of  nohle  ends^  oy  noble  tneans.     1  will  not  do 
that  which  my  conscience  tells  me  is   wrongs  upon  thi$ 
occasion  ;  to  gain  the  huzzas  of  thousands,  or  the  daily 
praise  of  all  the  papers  which,  come  from  the  press  :  I 
will  not  avoid  doing  what  I  think  is  right ;  though  it 
should  draw  on  me  the  whole  artillery  of  libels  ;  all  that 
falsehood  and  malice  can  invent,  or  the  credulity  of  a 
deluded  populace  can  swallow.     I  can  say,  with  a  great 
magistrate,  upon  an  occasion  and  under  circumstances 
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not  unlikei  "  Ego  hoc  animo  semper  fuiy  ut  tnvidiem 
^    •*  Virtutepartnm^  GhriAnl^nan  IfvouRani^  pularem.y  (a) 


Thethreaisgo  further- than  abuse  t  Peusoxal  riWfwc« 
is  denounced.     I  do  not  believe  it:  it  is  not  the  geniut 
4^95fiS   I     "^^  ^^^  ^^^^  ""*"  ^^  /A»^  country,  in  the  iforst  of  times. 

idttcrtoAi.  happen  to  any  man,  never  comes  toosood,  if  he  falb 
moninnatier  in  support  of  the- /os?  and  liherti/  of  his  country  :  rfor, 
i^79/^p.  ull  liberty  is  synonymous  to  law  and  government.)  Such  a 
•-  shocK,  too,  might  be  productive  of  public  go<»d :  it 
[Sees  Dam.  '  mii^ht  awake  the  better  pa»t  of  (he  kingdom  out  ot  that 
^Wj  lethargy  which   seems  to  have  benumbed  them  ^    and 

bring  the  mad  part  back  to  tlieir  senses,  as  luen  iutoxi* 
cated  are  sometimes  stunned  into  sobriety. 

Once  for  all,  let  it  be  understood,  ^*  that  no  endeavours 
**  of  this  kind  will  influence  nwy  man  who  at  present 
♦*  sits  here."     If  they  had  a«y  effect,  it  would  be  con- 
trarij  io  their  intent;  leaning  agaimt  their  impression, 
■might  give  a  bias  the  other  way.    But  1  hope,  and  I 
know,  that  I  have  fortitude  enough  to  resist  ecen  that 
weakness.     No  libels,,  no  threats,  nothing  that  has  hap* 
pened,  nothing  that  can  happen,  will  weigh  a  feather 
against  *allowing  the  defendant,  upon  this  and  every  other 
question,  not  only  the  whole  advantage  be  is  intitled  to 
ftom  substantial  law  and  justice  /  but  every  benefit  from 
the  most  critical  nicety  of  form^  which  any  other  defen- 
dant could  claimi  under  the  like  objection.    The  only 
effect  {  feel,  is  an  anxiety  to  be  able  to  explain  the 
grounds  upon  which  w6  proceed  ;  so  as  to  to  satisfy  all 
mankind  ^*  that  a  flaw  of  form  ^ivcn  way  to  in  (his  case| 
HA     2V35 1    **  cmdd  not  have  been  got  over  \n  any  other.** 
V  "•  ^^'J        FnoM /Ae  PnECEBENts  we  have  seen,  it  appears,  tliat 
a  scries  of  judgments  haVe  required  a  <ecAiwca//<inff  •/ 
^  wordsj  in  the  description  of  the  CovvTYi'CovRT  a,       ch 

an    outlaw   is  exacted:  tfa^t  .after  the  words  ^^  at  mjf 
•  **  county  Courts  should  be  ackled  the  NAME^ofthe  county^ 
"  ■        and  after  the  word  "  AcW/"^  should  be  added — ^^  far  the 


'Li^ 1_J 


(a)>^  The  world  will,  never  allow  any  roan  that  cha- 
^^  racteriwhich  he  gives  to  himself,  by  openly  professing 
^^  it  to  those  with  whom  he  conversetb.  Wit,  learning, 
^^  valour,  acquaintance,  the  jesteem  of  good  men,  will  be 
^*  known  although  we  shoulct^  endeavour  tp  conceal  thiem ; 
*^  however  they  may  pass^uniiewarded,  but  I  doubi  our 
^^  own  bare  assertions  upon  aqy^  these  points^  will  very 
^Hittle  avail,  except  inriempliiij^  ihe  heaiers  to  judge 
<«  directly  contrary  to.  whal;yre-aavuc^"  Sil^ift.  w  VaU 
J5i,  152,  Fref.  tQ  1  Burr.  Ill, 


\ 
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♦^  cB^nty  of ,"  (naminor  it.)    Whereas  here,  the        ^'^'^% 

sheriff  says  *^  at  my  county   Court^^^  without  adding—    . 
**  of  Middkstx  ••"  and  he  says — '*  held  at  the  home  Sfc.^^         *^* 
wtthoiitaddinff  the  words  ^^  for  the  county  of  Middlesex  y^  ^' 

aflcr  the  word  "  held."  wilre«. 

As  to  the  first  expressidn^  the  cases  begin  as  far  back 
ias  the  7th  of  James  the  tst.  As  to  the  second  expression, 
they  bc,^in  about  the  JStli  of  Charles  the  2(1.  » 

]f  we  are  compelled  by  authority,  to  look  upon  either 
expression  ?is  technically  necessan/^  it  is  sufficient. upon 
fAfy  occasion  ;  because,  here,  6o/A  are  wanting. 

If  an  ourtawry   be  returned   in  this  manner — **  Ad    [  25G4  1 
**  com.  meum  tent,  apud  Cicestriam .  in   Comitatu  Sussex 
**  ^r,"  it  is  erroneous  ;  because  it  is  not  said  "  Ad  Gora.  •  p  ^^  j,^.^ 
*•  meum  Sw5.Trx  tentUm  &c."*    ^/rf!er  was  outlawed  for  sKa.AVr.  ^ 
hiurder;  and  it  was  nxoved  for  error,  that  the  sheriff  ?<>?•    ^jf*"*" 
returned  —  "  Ad   Com.   meum  tentum  apud  D.  in   the  {"micIkic 
"  county    of     Northumberland^''     and    did    not     say  Jac.  aider's 
•*    ad    Com.   meum    NorthumbriaSy    tentum   &c :"    and  Case,  2  Roll's 
this  was  holden  to  be  error  t.      Among  the  errors  for  f'iv?t3.c«* 
which,  the  reporter  says,  the  outlawry  was  reversed,,  the  vKrbiedO. 
second  is — hot  said  ^'  SuffolcicBj-^  after  *^  Com.  meum  :'^  5i.    Rexr*. 
and  this,  he  says,  had  been  a  common  exception  ^  three  ?Rex  r!^HaU 
copies  have  been  left  with  us,  from  the  records:  and  let,  H. 33. 
they  are    ^*  ad   Com.  meum  k   Middlesex  tent.   &c»  ;   23,  C. «.  ro- 
agreeable  to  the  judgments  I  have  mentioned.     Winning*  r^Preston^H^ 
ton  assigned  error  of  outlawry  :  and  one,  said  to  be  al-  22.  «3.  c.  2. 
lowed,  was  ^*  that  the  Court  is  said  to  be  held  at  the  rotuloir.  Rex 
county  of  Hereford  ;  and  doth  not  s\xy—for  the  County /'||  Jj  ^^^j^^ 
an  outlawry  was  reversed,  because  said — "  Ad  Com.  rotniop. 
*<  meum  <SiT,"  arid  not  said   '^  pro  Comitatu."*     This  ||  xM.  1BC.2. 
term  several  outlawries  were  reversed,  for  want  of  "/?w  J^k  bi^iM°°* 
•*  coniy^  or  "  nee  exfrum  aliquvt^^  or  per  judicium  coro'  •  h.  22,  v.'3. 
-^ftatorum.^^f    One  who  was  outlawed  for  the  murder  of  C.  2.    1  Vent. 
Sir  Edmondbury  Godfrey^  now  brought  a  writ  of  error  ^^^'  ■"^y- 
in  his  hand  to  the  bar  ;  praying    ^*.that  it  might  be  read  ^  e.  si  Car. 
"  and  allowed."    The  outlawry  was  reversed.     Among  2%   f  Shoiver 
the  errors  asnigned,  one  was  **  that  it  did  not  appear  the  ^ 
*^  Court  was  held  pr<?  Ci>m/^a/i/."     The  other  was. clearly  sMod.  89^' 
a  fetal  objection  %.    After  stating  the  case,  Sir  Bartho-  anoeymous : 
lometc  Shower  says — "  She  brings  a  writ  of  ercor,  to  re-  (^r^-  *•  ^^* 
**  verse  the  outlawry  :  ami  the  error  which  I  assigned  |jft^™hw 
■^^  ore  tenusj  was  the  usual  faulty  in. not  saying  the  county  from  the  Re* 
^*  Court  was  held  pro  comitatu.^^    The   outlawry   ^^  f^iJ?*^  «r 
reversed.     %  This  is  a  very  strong   authority,  io  shew  j^  '^suow. 
that  in  the  third  of  W.  4* -W.  it  was  settled  "  that  the  words.  309.  Rex.  r! 
**  pro  Comiiatu  were  technically  necessary. '^    A  record  of  Lady.Oneby 
an  outlawry  has  been  found,  agreeable  to  this  form  esta*  *^"  Trudtr. 
blished  9s  necessary ;  and  says — ^^  Ad  Com,  meum  tent. 
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17/0.       €i  p^    (^Q^  Middlesex,    apud   Ic    Chesbire«Cbeese  ill 
"  Graj/^S'Inn»Lane  in  Cora,  praedict."* 

No  6ase,  report^  or  record  has  been  found,  since  the 
(bird  of  Queen  ^ifit,*  which  can  be  of  any  usc^  either 
•TV^sJVi    ^^y^  upon  this  point,  or  any  of  the  errors  assigned. 
1697.  roinio.        The  authorities  I  have  stsited  stand,  to  tliis  day,  un- 
1.  Rex  r.  contrdrdicted.    They  are  many ;  and  have  prevailed  above 

^^'^  a  century.     I  think,*  they  Ar^im  against  law  and  reason. 

The  former  authorities  were  otherwise  ;  the  precedent  in 
Dallon  is  otherwise.  There  is  no  reason  for  requiripg  these 
words :  there  is  sufficient  certainty,  witho^it  thern^  It  is  im« 
possible  to  doubt^  upon  this  record,-  but  that  tlie.couuty^ 
court  at  which  the  defendant  was  exacted,  was  the  Court 

r  Q^pfi  1  ^'^  *"^  '^^'^  ^^^  ^^^  County  of  Middlesex.  But,  this 
L  *^"^  J  is  a  criminal  case,  hi^^bly  penal.  Outlaws  have  had  the 
benefit  of  this  exception,  for  a  fffeat  length  of  time.  Can 
we  refuse  it  to  the  defendant  ?  We  can  not ;  though  I  aia 
clearly  of  opinion,  *^  there  was  not  a  colour,  ariginaffj^^ 
*^  to  liold  these  words  to  be  necessary.''  The  objection 
to  the  blunder   between  the  peace  '^  of  the  noxc^^^  and 

»  Tcft^^^  "^^  ^^^  ^  '^'^  ^*"gi*'  *ftc'  conviction,  has  not  much  more 
^  solidity  in  it  i  yet  the  House  of  Lords  thought  tliemselves 

bound  by  precedents.  And  so  must  we^  had  the  flaw 
been  discovered  before  judgment.  I  can  not  say,  ^^  that 
^'  it  does  not  appear  updn  this  record,  that  the  Court  was 
"  of  and  held^or  the  county  of  Middlesex  ;'*  because  I 
.  am  clearly  of  opinion  ^^  that,  most  manifestly,  it  does.^^ 
But  I  can  say,  that  a  series  of  anthoritiesy  unimpeachcd 
and  uncontradicted,  from  the  7th  of  James  the  first,  as 
to  one  expression,  and  from  the  18th  of  Cherries  the 
second,  as  to  the  other,  have  said  ^^  such  words  are 
•^  formaUi/  necessary  ;•*  1  can  say,  that  such  authorit^j 
though  l>egun  without  law^  reason  or  common  sense, 
ought  to  atail  ihe  defendant.  It  would  be  dangerous^  to 
say  that  any  exception  allotoed  so  long,  sVould  now  be 
over-ruled;  The  exception  certainly  would  not  have 
prevailed,  had  it  been  opposed  at  first:  but,  before  the 
SA  of  Queen  Atm,'  there  being  no  opposition  after  a 
'  writ  of  error  was  granted,  the  Court  consulered  the  crOwii 
as  consenting  to  the  reversal  upon  any  pretence,  how 
slight  seevcr.  Though  that  is  not  the  ease  now^  \\w 
necessity  of  the  form  of  words  roust  not  be  canvassed  ; 
since  it  hvishcQn  so  often  adjudged  wicii^^xry.  The  offi« 
cers  of  the  crown  are  in  fault,  tor  not  attending  to  the 
form  prescribed,  and  c^pyingthe*prccedentof  the  King 
V.  Bell. 

There  can  no  mischief  or  incertainty  arise  from  this 
determination :  because,  4t  being  once  known  ^^  whai 
'^  form  of  words  is  necessary/  it  is  easy  to  follow  it. 
But  great  suspicion  and  incertainty  must  follow^  from  this 


'g^ 


llilary  I'enn  10  Geo.  3.  B;  Jt.  ;  2566^ 

CoDirt^s  allowing  a  formal  exception  one  day,  an^  disaU        177U, 
lowing  it  another. 

I  beg  to  be  iinderstoTod,  that  1  ground  my  opinion 
singlj/  upon  the  authority  of  the  cases  adjudged ;  "which^VLS  ^' 

they  are  on  the  favourable  side,  in  a  criminal  case  highly      wilees^ 
penaly  I  think  oilght  not  to  be  departed  from  :  and  there- 
fore  I  am  bound  to  say  that,  for  want  of  these  technical , 
zDordsy  the^outlawry  ought  to  be  reversed. 

The  otHER  THREE  JuDGEs  spokc  seridUm.  Birf,  as 
their  arguments  tended  to  support  and  iliustriEite  the  same 
doctrine  wliich  his  lordship  nad  laid  down ;  and  as  they 
did  nut  differ,  in  any  part,  from  the  opinion  given  by  his 
lordship ;  I  omit^  for  the  sake  of  brevity,  reporting  par- 
ticularly what  they  said. 

A  RuiiE  was  accordingly  made  (in  each  cause)    ["  23G6  } 
**  that,  the  outlawry  be  reversed." 
On  the  same  8lh  of  June  1768, 

Rules  were  made,  for  the  prosecutor  to  shew 
Cause  (upon  Tuesday  ihcn  nexi)  why  the  judg- 
ment should  not  be  arrested;  and  why  the  verdict 
should  not  be  set  aside. 

And  also  a  Rule  for  now  remanding  the  defen- 
dant to  the  custody  of  the  Marshal,  and  for  brin< 
ing  him  into  Court  again  upon  Tuesday  next. 
Accordingly,  on  Tuesday  the  14th  of  June  17()8,  tlic 
two  following  points  were  argufcd,  very  strenuously  and 
very  copiously  on  lioth  sides  ;  namely,  '*  Whether  tho 
"  informations  could  be  exhibited  by  the  Solicitor" GenC'^ 
**  rat ;"  and  ^*  whether  the  amendment  could  be  made 
*^  by  a  single  judge  out  of  Court ^  in  the  manner  before 
**  specified. '*     The  former  was  objected  to^  as  a  ground 
for  arresting  the  judgment  i  the  latter^  as  a  ground  for 
a  new  trial. 

Lord  Mansfield,  as  to  the  motion  in  arrest  of  judg- 
ment, adhered  to  the  opinion  he  had  before  given, 
'^  that  the  informations  were  zee// exhibited  by  the  Soli'* 
**  ci7or-General.'^ 

As  to  the  motion  for  a  new  trial  on  account  of  the 
amendment,  he  declared  his  satisfaction  at  the  motion's 
having  been  made,  and  the  matter  so  fully  discussed  and 
understood. 

Matters  of  practiccy  he  observed,  are  not  to  be  knowfl 
from  books.  What  passes  at  a  Judge's  Chambers  is 
matter  o{  tradition :  it  rests  in  memmy.  In  cases  of 
this  kind,  judges  must  inquire  of  their  officers.  This  is 
done  in  Court,  every  day,  when  the  practice  is  disputed 
or  doubted*  It  is,  in  its  nature,  official.  The  olBcers 
are  better  acquainted  with  it,  than  the  judges.  For  his 
o^n  part,  neither  his  education,  nor  his  walk  in  life 
before  he  came  into  this  Court,  ever  led  him  into  any 
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1770.       knowledge  of  the  practice  of  orders  made  by  judsfes  ia 

the  yacatioA.    The  making  this  onfcr  for  the  amendment 

BEX        appeared  to  him  to  be  right,  and  to  be  a  matter  of  course, 

V.  It  came  to  him  as  a  matter  of  coarse,  and  recommended 

wtULES*  as  suck  from  a  gc^ntleman  of  great  experietice^  ifho  (be 
knew)  would  as  soon  have  cut  off  his  right  hand,  as  hatn5 
deceived  htm  by  representing  this  as  a.  thin^  of  course, 
when  it  was  not  so.  Accordingly,  he  issued  a  summers, 
^^  to  shew  cause  why  the  amendment  should  not  be  made.' 
A  summons  always  issues,  before  a  judge  makes  an  order. 
A  summons,  therefore,  went  out,  of  course.     Upon  the 

f  2567  J  attendance,  his  lordship  asked  Mr/ II ughesj  (an  old  and 
experienced  officer,)  the  defendant's"  clerk  lii  Courts 
'^  whether  there  was  any  doubt  but  that  this  was  amende 
"  able.'*  He,  very  rightly,  and  as  was  his  duty,  ad* 
mitud  ^^  that  it  xcas  amendable,  and  that  he  could  not 
"  sav  otherwise."  His  lordship  then  took  down  a  book 
in  which  were  entered  some  cases  where  informations  were 
amended  by  a  judge's  order,  just  before  trial ;  and  aftef 
reading  one  or  two,  Mr.  Philips^  the  defendant  s attorney, 
desired  him  not  to  give  himself  any  further  trouble.  Mr. 
Philips  said  indeeil,  "  that  he  could  not  consent  to  it." 
But  he  did  not  object  to  it,  nor  contradict  it ;  nor  was  it 
objected  io^  at  the  trial.  The  counsel  saw  that  Uierc 
could  be  no  objection  made  to  the  order. 
•Books. c.25^  Mr.  Justice Blackstone,  in  the  third  volume,*  ffives 
!>.  407.         ""the  rise  and  history  of  amendments,  very  shortly  and  in 

few  words.  He  shews  how  it  stood,  before  the  reign  of 
Edwaid  the  first ;  in  whose  time  (probably  about  his  ISth 
year,)  Brittotth  Treatise  was  published,  in  the  kiiig*s 
name  and  by  the  king*s  authority  i  which  seems  intended 
to  give  a  check  to  the  unwarrantable  practices  of  some 
judges  who  had  made  false  entries  on  the  rolls,  io  covejr 
their  own  misbehaviour.  And  about  the  ISth  year  of 
his  reign,  almost  all  the  Judges,  even  the  most  able  and 
upright  were  prosecuted  by  him  :  and  some  of  them  very 
heavily  fined  ;  and  one  of  the  causes  assigned  for  it,  was 
erasing  and  altering  records :  ])articularly.  Sir  tfalph 
Ilen^ham  was  fined  800  marks  at  least  (sonu?  sdy  7000.) 
for  aftcring,  out  of  mere  compassion,  a  fir  jo  set  upon  a 
very  poor  man,  from  13*.  4rf.  to  65.  8rf.  Upon  this,  the 
judges  grew  so  strict,  that  after  inrollment  they  would 
not  amend  their  judgments,  even  io  set  them  right.  They 
were  so  alarmed  by  this  severity,  that  through  a  fear  of 
being  said  \o  do  wrong,  they  hesitated  at  doing  that 
which  was  right  i  and  because  criminal  and  clandestine  - 
Ulterations,  to  make  a  record  speak  a  falsity,  were  for- 
bidden, they  conceived  that  they  might  not  judicially 
and  publickiy  amend  it,  to  make  it  agreeable  to  truth. 
But  declarations  and  pleas  nught  always  be  amended  at 
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Mf  time :  it  was  only  inroUmenis  that  wrtre  prohibited  by       VnO. 
Britlon.    There  never  was  any  distinction,  (as  to  amend* 
meofs  at  the  common  law,)  between  criminal  and  civil        ^^^ 
causes  ;  tlmt  is  before  the  *  8  /T.  6.  of  Jeofails.     Tlio  ^* 

judges  adhered  to  such  strictness,  that  iustice  #as  en-  ^  J^^*^* 
tangled  i»  the  net  of  form..    The  legislature  was  therefore     ^  ^'  ^'  ^'  ^^' 
forbcd  to  interpose  :  and  no  less  than  twelve  statutes  of 
amendment  iiftve  made,  to  remedy  these  opprobrious 
niceties. 

The  fundamoTltal  question  here  is,  ^'  whether  aft  inform' 
^  malion  may  be  amended,  at  common  law,  at  the  desires 
«  of  Uic  crown,  after  plea  pleaded.''  [  2568  ] 

Numberless  precedents  are  produced,  from  the  timeo£ 

Sueeii  £ltzabetb,  and  all  through  the  reigns  of  Jamei 
e   first  and   Charles  the    first;    and    many    side-bat 
rules,  which  shew  that  it  was  o¥  eourse  :  for,  if  it  were 
not  of  course,  it  would  have  been  moved  in  Court,  as    ' 
every  thing  not  of  course  is. 

8o  long  ago  as  6  ff\  3.  Lord  Chief  Justice  JioltXreaU: 
it  as  a  known  thing,  a  thing  of  course.  1  Salk\  47.  The 
Iking  against  Harris.  A  motion  was  made,  to  amend) 
an  informalion  for  perjury ;  and  opposed,  because  tho 
defendant  had  pleaded.  Et  per  Hok  chief  justice  '^  A^ 
^  to  amendment  afier  plea  pleaded^  there  is  no  great  *  ^  ^^^'  ^ 
^^  matter  in  that.  After  a  record  hais  been  sealed  up^  I 
^^  have  known  it  amended,  even  jnst  as  it  was  g^ing  ia» 
^*  ^be  tried."  In  12  TV.  3.^  Sir  Barlhjlomew  Shower 
moved  to  amend  an  information  of  forgery,  in  ten  places : 
and,  though  opposed,  the  motion  was  granted,  b^causef 
it  made  no  alteration  of  the>  fact :  and  tliat,  without  costs 
or  imparlance.  In  the  case  of  The  Kingiigainst  Charles* 
7^)vrihj  2  Sira.  871.  the  information  was  for  forging 
a  warrant  of  attorney  to  acknowledge  satisfaction  upon  a 
judgment  of  Easier  Term :  and,  after  issue  joined,  the 
record  appearing  to  be  of  Ililan/  lerm,  the  informa'^ 
tiion  was  amended,  without  co8t>  (the  prosecutor  having 
t)een  admitted  a  pauper.)  and  without  «riving  thedefen- 
dant  kare  to  plead  de  novo.  And  liU.  10  Ann.  The 
Queen  against  Simmonck  was  there  cited  ;  where  the  titles 
of  an  Act  set  forth  in  an  information  was  amended.  A  nd  • 
there  is  no  authority  to  the  contrary.  There  can  be  no 
doiibt  therefore  of  its  being  amendable  ;  upon  the  autho-^ 
rity  of  a  series  of  precedents,  without  any  objection,  and 
all  these  printed  cases  uncontradicted. 

Ami  wnj^  should  it  not  be  amended  f  If  it  had  not  been 
amended^  the  Attorney  ^General  would  have  dropped  liiiii 
infiormaXion,  if  he  thought  tliere  was  a  slip  in  it;  and 
have  brought  another.  And  this  would  have  l)ecn  more 
inconvenient  to  the  defendant,  and  have  harassed  him  ' 
more :  he   would  have  no  benefit,  and  more  vexation. 

Vol.  IV.  2S 
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1770.        Tills  atncfidfoetit  avoids  delays,  and  saves  expences  i  if 
saves  the  defendant  tbe  ex  pence  of  briogina^  his  witnci^ses 
«EX         up  again.    The  Attorney-General  pays  iio  costs.     The 
V.  defendant  nexer  ashed  leave  to  plead  ofiain^  or  io  have  the 

WiLass.  trial  put  off:  nor  was  there  any  cause  for  it.  The  defence 
was  not  at  all  varied;  The  substance  of  tlie  charge  was 
not  at  all  altcted  :  it  remained  the  tery  same.  The  true 
merits  of  the  cause  stood  the  very  same.  There  is  no  dif- 
ference at  all,  but  that  the  prosecutor  must  prove  more. 
[  2561^3  The  liatureofthepaperwas  the  same:  ^very  objection  was 
equally  open .  to  the  defendant,  and  he  had  the  further 
advantage  of  any  verbal  slip  in  setting  out  the  libel  upotf 
the  record. 

But  it  is  objected,    ^^  that  it  could  ndt  be  dMie  out  of 
Court.'* 

AnsWcr.  It  might  be  done  by  the  Court  i  it  might  be 
done  at  the  side-bar «  And  a  great  deal  thatnuiy  be  done 
in  Court,'  is  done  by  judges  at  charobers<  in  teilii-timc  s 
in  vac^ibn,  a  greitt  deal  more  is  done  by  them  at  cham<' 
bers ;  because  it  can  be  done  na  where  else.  Most  of  thre 
precedents  of  amendments  before  trial  are  in  the  vacation. 
Lord  Chief  Justice  Lee  amended  a  recoid  of  an  informa« 
tion,  sent  up  from  York;  (he  mistake  being  there  dis« 
^  covered  durmg  tlie  assises  9  ami  the  record  so  amended 
was  returned,  and  immediately  tried.  I'  am  obliged  ia 
a  gentleman  at  the  bar,  who  sent  me  a  case  of  The  King 
against  King^  19th  of  March  1740,  where  Mr^  Justice 
Foster  ordered  the  word  ^^  ditisum'^  to  be  struck  out,  and 
^^  parish''''  to  be  inserted  ;  thouirh  it  was  strenuously  op-^ 
posed,  and  the  defendant  must  have  been  acquitted,  it  it 
sad  stood  unamended.  Mr.  Justice  Foster  had  applied 
himself  particularly  to  the  crown-law;  was  astiictad-' 
herer  to  legal  forms ;  and  had  more  extKrience  in  bu*' 
siiiess  pro[)er  io  be  doii^  out  of  Court,  timn  any  other 
judge. 

'^  Whether  it  was  a  necessary  amendment^  or  not,"  I 
give  no  opinion,  nor  form  any.  \  ' 

There  is  agreatdifTercjice  betwen  amending  mdktmentSf 
and  amending  informations.  Indictments  are  found  upon 
the  oaths  of  a  jury  }  and  ought  only  to  be  amended  by 
themselves  s  but  informations  afe  as  declarations  in  the 
king^s  suit.  An  officer  of  the  crown  has  the  right  of 
framing  them  originally  ;  and  may,  with  leave,  amend, 
in  like  manner  as  any  plaintiff  may  do.  If  the  amend-* 
ment  can  give  occasion  io  a  new  defence^  the  defendant 
has  leave  to  change  his  plea  :  if  it  can  make  no  alteration 
•fl  to  the  defence,  he  don't  want  it.  In  this  case,  the  de« 
fendaot  coukl  not  possibly  plead  any  other  plea.   - 
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I  am  fully  satisfied,  that  none  of  the  defendant's  conn*        1770. 
sel  or  agents  ever  thought  there  was  the  least  colour  of 
objection  to  the  order  for  amendment :  biit,  long  after        *^^ 
th(i  trial,  it  occurred  to  others,  that  by  calling  it  ^*  an  al»  ^* 

^*  terationofthe  record^^^  instead  of  "  an  order  to  amend      wilICBs. 
"  the  information,"  they  who  derive  all  their  knowledge 
and  law  from  libels  in  the  news-papers,  might  be  bewil- 
dered and  misled. 

Mr.  Ju  tice  Yates  took  notice  of  a  difference  which     r  ggjQ  T 
there  seemed  to  him  to  be,  between  the  Attorney-Greneral, 
and  the  master  of  the  crown-office  :  The  Attorney-Gene* 
ral  is  the  officer  of  the  king  ;  the  master  of  the  Crown-  ' 

Office,  the  officer  of  the  public.  Informations  exhibited 
by  the  king's  Attorney-General  are  considered  as  the 
king's  ozcn  prosecutions,  and  are  called  ^^  Declarations 
*'  for  the  king :"  therefore  no  costs  are  paid  upon  them. 
In  the  other  informations,  costs  are  often  payable. 

He  said,  he  was  greatly  confirmed  in  his  opinion,  upon 
the  case  now  before  the  Court,  and  had  the  greater  reason 
to  think  it  a  right  one ;  as  his  brother  Gfj/n  had  not,  by 
all  his  arguments^  been  able  to  shake  it. 

He  agreed,  that  the  Statute-Poyfer  of  amending  does 
not  extend  to  criminal  proceedings  :  but  in  commonAwut 
amendments,  there  is  no  difference  between  criminal  and 
civil  proceedings.  And  he  cited,  and  repeated  (in  part) 
the  case  of  The  Queen  against  Tutchin^  in  6  Mod.  268  to 
287.*  He  cited  also,  to  the  same  purport,  the  case  of  *^'^®  6  Mod. 
Dondficfd  qui  tarn  S^c.  v.  Miiner,  in  this  Court,  M.  1 G.  3.  *^*'  ***'  *^- 
[Fide  ante,  p.  1098,  1099.] 

The  question  therefore  turns  upon  what  is  a  common* 
law  amendment. 

Many  cases  have  been  cited,  of  common-law  amend- 
ments. But  there  is  onCy  which  has  not  been  nientioned : 
it  is  The  King  against  Gqffe,  in  I  Lev.  189.  It  was 
moved  to  amend  an  information  of  perjuri/.  And  it  was 
ruleti,  that  they  should  give  notice  of  the  things  to  be 
amended,  to  the  defendant ;  and  he  to  shew  cause  why  it 
should  not  be  amendec^ :  for,  the  Court  said,  it  might  be 
'amemhd.'*  The  case  of  T/re  AiwjEf  against  Charlesworih 
was  a  very  strong  one:  for,  the  defendant  must  have 
been  acquitted  ;  and  yet  that  amendment  was  made 
without  payment  of  cvsls,  and  without  liberty  to  plead 

de  novo.  „  Contn  rmi 

Indictments,  being  upon  oath,  can  not  be  amended  *.  Amend.  (T.  ».> 
But  informations  may  be  amended;   because  they   are  i.s*  which u 
declarations  for  the  King.     2  Finer 39i.  Title  "amend-  notlaw,thoiijgh 
ment  and  Jeofails,"  pi.  Jg.     12  Mod.  229.     The  King  ^  Ibc^ntST 
a£rainst  L^tcis^    (i  Mad.  281.     1   Stra.   185.     Hex  v.  of  proceedings 

Nixon.  oniudictmcoU 

are  amendable 
O  G  o  Com,  Dig.  3M. 

•*  ^  ^  (A.)] 
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ITTOc  li^  j^  alMrtberefofOy  Ibal  infomuitions  ma^  be  ant^nded, 

^it  common  Imm. 
BGS-  .  An  in  tbeirbeingt  hmeodcdhy  judge  at  cknmbets^ — it  is, 

'V.  niosl  certaiiily,  ihe  pbaoticb.     Aon  €omtat^  ^'  when  it 

vu-xcf.  ^  ifiguf^:'*  but  il  seems  to  have  been  exercised  time  out 
r  2571  1  ^  mind;  and  thatlbe  busioeftsof  the  court  coald  not  be 
^  -^     dfvio  vi(hoiit  it.     The  business  jdone  at  chambers  is^  the 

most  irksome  part  of  the  office  of  a  J4idge :  but  it  is 
fpj^ily  for  the  beucfit  of  the  subject,  and  tends  ta  the  ad- 
YlU^cement  and  expedition  of  justice.  It  arises  from  the 
oof^tiowug  of  the  business  of  the  Court ;  vhich  cannot 
be  M  Ami^fiacted  m  Court.  The  order  of  a  judge  js  sab- 
jfcA  to  tP- Appeal  to  tlie  Court :  but  if  acquiesced  under^ 
i4  i$  9(Sk  M»ltd*as*any  act  of  tbe  Court.  It  is  common,  to 
mgiy  to  the  CouU,  ^^  to  discbar^ife  a  judge^s  order  :*'  but 
t^  TCrjr  course  of  applying  to  the  Court,  >*  to  discharire 
'^  the  order  of  a  judge,  made  at  chambers/'  snoportR  the 
pi^Kroediflg ;  and  shews  that  the  order-  is  yalia  as  to  its 
cy(((^t,  if  4ti  be  not  discharged.  Indeed,  if  it  becomes  ne* 
ofspBjry  to.i^force  it  by  attachment,  there  must  be  a  mo- 
tion ^^  to  make  it  a  rule  of  Court"  The  validity  of  » 
jiidg^ V  orijer  can  be  impeached  only  two  wa^s  :  eiUier 
hf  i^^pealing  to  tlie  Court,  to  set  it  aside ;  6r^  if  made  in 
ii|9catio9,  by  applying  in  the  next  terra,  to  sct;iside  the 
procpodings  that  have  been  had  under  it.  Now,  this 
order  was  usadc  in.  vacation.  The  defendant  mi^ht  have 
declined  goii^  to  triiii,  and  might-  have  moved,  in  the 
i^ext  tpun,  ^^  lo  set  askl^  the  verdict."  But  he  acqui- 
esced, and  went  to  trial. 

The  iUfltfirit^itt/  of  tliis  amendment  is^'not  in  any  degree 
equal  to  tnem^  of  those  that  were  made  in  the  cases  tha^ 
hs^^G  l^eii  Cited*  The  defence  was,  indeed,  made  easier 
[Salk.  661.]  therijby  :  for,,  tlie  word  ^  tenor  ^*  imports  a  literal  copy. 
If^  QOuTd  not  vary  the  nature  of  the  defence :  the  proof 
1^  opo|i  tbp  crati^  If  the  defendant  had  had  an  objec- 
tupfiito.the^dtei^tipu,  he  should  have  made  no  defence  ai 
ike  trial:  tjiat  would  have -been  a  consistent  conduct.- 
[QaJlBt.2631]  BHtasl)^  ifi(('make  a  defence j  he  has  acquiesced  in  it. 

Affd  yely  if:  he  bad  made  no  defence  at  the  trial,  the  ver« 
^ipi  nevertheless  would  have .  stood  :  for,  it  could  not 
l^ve  been  set  aside,  unless  tiie  order  was  a  frcrtf  one ;  which 
i^now  qlcarly  a|)pears,  ^^  that  it  was  not.**  Th^iefoie  it 
ought  to  be  supported  by  the  Court. 

This  is.a  motion  for  a  new  trials  after  a  series  of  pro- 
€X)Qdii>gs  upon  it.  The  Court  have  indeed  spontaneoudj 
relied  their  own  rule,  in  order  to  give  an  opportunity 
o^  having  thi^  matter  fullv  and  fkiri>r  argued  and  con- 
sidered :  whicli  I  am  glad  of ;  bul  1  hope^  it  will  not 
be  made  a  precedent. 
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Mr..  Justice  Aston — I  entirely  concur  with  my  Lerd        I7T0. 
and  my  brother  YaIks,  in  discharj^ing  these  rules.     I 
think,  the  importance  of  this  case  docs  not  consist  iu'the        jiex 
nature  of  it ;  but  in  the  noise  and  clamour  that  it  has  oc-  y. 

casioned,   a^id   the    misrepresentations    that    have  beeu     ,wilkes. 
tinown  out  to  the  public,  of  the  conduct  of  the  judg^cs  in     (^  2572  j 
the  course  of  the  proceedins^s  in  it ;  who  have  bcca  very 
unjustly   charged  with  being  induced  to  it  by  partial 
motives. 

In  the  case  of  I  he  queen  and  Xorlort^  reported  in  Lord 
Foiicscuc's  Itoports  23^,  the  Court  agreed  that  it.  is  a 
general  rule,  ^^  to  a...end  informations  at  any  time,  even 
^' just  before  trials**  but  then  it  must  not  make  the  in-  , 
formation  dilfereiit.  And,  to  be  sure,  it  ought  nc^s  for, 
it  would  make  u  different  defence.  In  the  case  of  liuih 
and  Sef/moio\,  10  Moff.  ^h.  it  is  said,  "  that  statutes  of 
*^  aiYtendment  exteiul  only  to  pleadings  of  rfecord ;  and 
''  that  pleatlings,  while  in  paper,  are  amendable  by  cort* 
''  monrlaw  ;  and  that  it  is  a  motion  that  the  GotiVt  cannot 
"  refuse:  but  they  may  refuse  it,  if  the  party  desirinj It 
•  ^'  ilefusc  to  p»v  costs,  01*  the  ainendment  desired  should 
^'  amount  to  a  new  plea.**  And  as  to  the  practicty  it  wis 
almost  of  course,  where  the  umendment  made  no  alterit- 
tiou  in  the  defence.  Where  it  altered  the  defence,  thun 
il  was  iipon  terms.  There  is  nothing  that  I  ever  looked 
upon  as  so  plain. 

Then  as  to  doing  it  at  chamhent — the  practice  of  the 
Court  has  liecn  always  io.  The  business  dbne  at  cham- 
\)cr\»  is  beconu*  an  iuunense  load  upon  the  judges,  itndis 
exceedingly  troublesome  to  them  :  but  it  is.  the  practice^ 
the  custom  of  the  (yourt  ;  and  therefore,  the  law  of  the 
land.  And  wiiat  has  been  done  by  the  Judfre  at  ciianibers, 
in  the  uresent  case,  has  been  /7gA//ydone:  if  it  had  not, 
I  sh<mlil  have  ha^l  no  scruple  in  overtumiiij^  it.  liut 
|u;re  is  not  the  least  colour  for  tliat :  the  order  is  justified 
by  a  Viist  number  of  precedents.:  I  am  glad,  that  it  hlus 
been  tlius  fully  discussed.;  to  convince  the  great  number 
qf  persons  that  1  sec  attending  liere,  thai  jadgeH  hare 
acted  in  this  case,  as  they  do  in  all  others;  and  that  thierre 
is  no  sor^  of  ground  for  the  scandalous  intimations  that 
have  been  industriotisly  pr^pagatedi  of  their  bariiiK  t)eto 
intluenccd  by  partial  ur  improper  niotifres* 

Mr.  Justice  VVii.les  concurred  in  botli  points* 

He  declared  himself  to  be  dearlv  of  opinion  that  during 
the  vacancy  of  the  office  of  the  King's  ^//or;?<?^-General^ 
(\yhich  was  the  present  case,)  Clie  power  of  the  Attorney* 
General  devolves  upon  the  Sc;/fci/or«General  for  the  time 
biding.  Consequeirtly.  thid  information  lyaa  iKgulnrly 
^^d  properly  e&hibttm. 

A«  t6  tile  oftfer  fof  tht  ainefOmtfA  of  die  laTormation— f 
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1770.       He  held  it  to  be  justified  by  an  unintcrrupteil  scries  pf 
precedents,  from  the  time  of  JV.  3.  at  least.    And  as  the 
HEX         order  was  right,  he  saw  no  ground  for  the  qbloqu^  that 
V.  had  been  thrown  upon  the  noble  person  who  made  it.     U 

WILKES,  makes  no  alteration  in  the  charge :  it  makes  no  alteration 
in  the  dcf 'nee.  No  objection  was  made  to  it :  no  ad- 
vantage was  taken  o^it.  It  ws^s  acquiesced  in  ;  and  the 
<;ause  went  on  to  trial.  It  is  nnthorized  by  several  cases, 
and  by  a  great  number  of  precedents  for  many  years  back- 
ward. He  grounded  his  opinion,  he  said,  upon  the  chain 
and  series  of  precedents  for  near  a  cen til ry  past. 

He  concurred  therefore  with  his  Lordship  and  his  bro- 
thers,  that  both  ru^es  be  dischaifged. 

The  Court  unanimously  ordered  both  these  rules 

to  be  DISCHARGED. 

Serjeant  Glynn  tjiercupon  moved,  that  the  present  pro- 
^  ccfedings  might  be  entered  upon  record;  that  the  defendant 
might  nave  opportunity  ofapplj^ii^  to  anoiber  jurisdic- 
tion. 

The  Court  tpld  him,  they  could  not  go  out  of  the 
iisual  and  ordinary  liiethod  and  course  of  proceeding : 
every  thing  must  be  done  in  this  case,  in  the  same  manner 
as  in  all  other  proceec|ing8  of  the  like  kind, 
'  Mr.  Attorney-Gener^  then  moved  for  Lord  Mans* 
FiELD^s  report  of  the  evidence  ;  (the  causes  having  beeii 
tried  before  his  Lordship,  at  nisi  prius,) 

Wherei^poh,  af^er  the  records  of  the  convictions  ha4 
been  read. 

Lord  Mansfield  reported  ^he  evidence  in  each 
cause. 

The  Attomey^General  and  the  Serjeant  made  their  re- 
spective observations  upon  the  evidence  reported. 

Mr.  Wilkes  then  applied  for  the  sentence  of  the  Court. 
The  Court  told  him,  itwas'nec(;ssarytotakesome 
time  to  consider  of  it :  the  constant'course  is  so. .  They 
promised  lo  do  it  with6ut  delay ;  and  to  giye  Mr.  Wilkes 
notice,  when  they  were  ready ;  but  a!t  present,  they  had 
not  had  the  least  conference  together  about  the  punish- 
ment ;  nor  could  they,  without  great  impropriety,  have 
liad  any,  before  thev  had  heard  all  the  arguments. 

Serjeant  Gtifnn  then  biiited  at  his  client's  being  bailed 
in  the  mean  time.  ' 

But  THE  Court  told  him,  ^le  knew  that 
could  not  he  done. 
The  defendalit  was  rexande^  to  (be  cus- 
tody of  the  Marshal, 
pn  Friday  the  17th  of  June  1768^ 

TttE  CovftT  declared  ibcir  ktcntioii  of  giving 
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finai  judgment  ta-morrow  ;  and  ordered  that  th.e  dcfea-        1770. 

dant  should  be  brought  up  accordingly. 

On  Saturday  the  18th  afJune  1768,  *^* 

Mr.  Justice  Yatba  (as  second  judge)  pronounced  ^^ 

the  sentence  of  the  Court  in  each  cause ;  viz,  iv>lkes» 

Oo  the  information  for  ilio  North  Briton^  No.  45, 
afineof  jgoOO.  and  imprisonment  for  ten  calendar 
months,  and  till  the  fine  be  paid  c  on  the  other 
information,  jgSOO.  fine  s  and  imprisonment  for 
twelve  iGalcndar  months  after  the  expinition  of  the 
former  ten;  and  to  find  security  for  his ii^ood  be v 
liaviour  for  seven  years,  himself  in  £I(XX).  and 
two  sureties  in  £500,  each  ;  and  to  be  remanded, 
till  the  find  should  be  paid  and  such  security 
given. 
Mr.   fVilkes  desired,    that  his   former  imprisonment 

might  be  considered  in  the  punishmentnowinfiictod  upon 

him. 

The  Court  assured  him  "  that  it  had  been  so; 

^^  and  that  tiiey  had  fallj/  considered  all  circumstances, 

^^  both  for  him  and  against  him." 

Serjeant  Glynn  then  desired,  that  Mr.  Wilkes  might 

have  the  benefit  of  a  writ  of  error  to  the    House  of 

Lords. 

Lord  Mansfield  answered,  That  this  Cowl 

could  not  give  any  particular  directions  about  that  mat^  * 

tcr :  he  must  apply  to  the  AltorneyrGeneral^    And  he 

added,  that  if  Mr,  Attorney-General  would  take  /ri« 

advice,  he  should  grant  it  the  moment  it  was  applied 

for. 
Mr.  Attorney  •General  said,  he  certainly  should  grant 

it  immediately. 
Mr.  JVilkes  then  desired,  that  it  might  bo  put  into  such 

a  method,  as  that  he  might  have  the  advantage  of  ol>- 

jecting,   in  the  i louse  of  Lords,  to  the  alterations  m^de 

iw  the  iiecord  by  Lord  Mansfield  at  his  Lordship's  ozs;/! 

house. 

Lord  Mansfield  told  him,  that  the  Coqrt  could     [  S575  j 

not  alter  the  law* 

Mr.  Wilkes  replied,  that  he  did  ngt  wisli  the  Uiw  to  be 

altered. 

Lord  Mansfieldt-U  is  impossible  to  alter  it  in 

any  particular  dose :  the  same  course  mu^t  be  taken  in 

this  case  as  is  usual  in.  others  of  the  like  kind.     The  de^ 

fendant's  Counsel  would  advise  him,  his  Lordship  said, 

what  were  the  proper  steps  for  him  to. take,  .in  prder  to 

)iavc  the  opinion  ot  the  Hoi^se  of  Lords. 

Th0  defendant  was  remanded. 
The  rules  were  dra^^n  up  in  these  words — 
t  Satlirdajf  npxt  after  fiifteen  daytf  from  tl^e  day  of  the  *y^!*  ^^^ 

8  s  4   .  *       '' 
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same. 
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H6ly  Trimly^  in  the  eighth  year  of  King  George  the 
Third.     . 

*'rhe  defendant  beinr  brought  here  into  Court  in  cus- 
tody of  the  marshal  ot  the  marshalsea  of  this  court,  by 
virtue  of  a  rule  of  this  Court,  and  being  convicted  of 
certain  trespasses,  contempts,  and  grand  misdemeanours, 
in  printing  and  publishing  ^  seditions  and  scandalous 
libel,  intitkd  «  The  North  Brirbn,  No.  45/*  i^hereiif  he 
is  impeached,  it  is  ordered,  that  he  the  said  defendant, 
fbr  his  offences  aforesaid,  do  pay  a  fine  to  our  Sovereign 
Lord  the  King,  of  five  hundred  pounds  of  lawful  money 
at  Great  BrilatN :  and  it  is  further  ordered,  that  he  the 
said  defendant  be  imprisoned  in  the  custody  of  tbe  said 
marshal  for  the  space  of  ten  calendar  months  tiow  next 
ensuing.  And  it  is  lastly  ordered,  that  the  said  defen- 
dant be  now  reminded  to  the  custody  of  the  said  mar- 
shal, io  be  by  him  kept  in  safe  custody,  in  execiition  d 
the  judgment  aforesaid,  and  until  he  shall  have  paid  the 
ciaid  fine* 

On  the  motion  of  Mr.  Attorney -General. 

By  the  Court. 
The  defemlant  being  brought  here  into  Court,  in  cus- 
tody of  the  marshal  of  the  marrlinlsca  of  this  Court,  by 
virtue  bf  a  rule  of  this  CoUrt ;  and  binng  convicted  of 
Certain  trespasses,  contempts,  and  grand  misdemeanours, 
in  printing  and  publishing  an  obscene  and  impious  libel, 
intitled  ^^  An-  Essay  on  Woman,"  and  other  impious 
libels  in  the  information  in  that  Ix^lialf  specified,  whereof 
he  is  impeached ;  and  having  also  been  convicted  of  cer- 
tain other  tre$p<isses,  contempts,  and  misdemeanours,  for 
printing  and  publishing  a  certain  otlier  lil)el,  intitled 
«'  The  North  Brilon,  No.  ij."  for  which  he  hath  this 
day  been  sentenced,  ancl  ordered  by  tliis  Court  to  pay  a 
fine  of  five  hundred  pounds,  and  to  be  imprisoned  in 
the  custody  of  the  said  marshal  for  ihe  space  often  calen- 
dar months ;  it  is  now  ordered  by  this  Court,  that  the  sai4 
defendant,  for  his  trespasses,  contempts,  and  misdemean- 
ours-first abovemeiitioned,  in  printing  and  publishing,  the 
said  obscene  and  impious  libels,  do  pay  a  further  fine  to 
«ur  t^overeign  Lord  the  King,  of  five  hundred  pounds  of 
lawful  money  of  Great  Britain  ;  and  that  the  said  de- 
fendant be  ftirther  imprisoned  in  tke.  custody  of  the 
mid  marshal,  fbr  the  space  of  twelve  calendar  months  to 
be  cdinputed  from  and  after  the  detennination  of  his  afore-' 
«aid  impirisonment  for  printing  and  publishing  the  said 
<ither  libet Intitled,  «  The  North  BrUony  No.  43/*  And 
it  is  further  ordered  that  he  the  sal4  d^Mt^nt  shall ^iv^' 
security  for '  his  good  be^vieur  for  the  space  of  seven 
years,  to  ^oOmpulsd  frottl  imd  after  llltt'Md«nd  ex- 

.  firalkm  0f  (he  Bakl  Iwf Ive  eileiidir  niMlfai  to  be  cOm- 
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puled  as  arorcsaid  ;  to  wit,  himself,  the  said  di^fendant,        1770* 
ifi  tlic  sum  of  one  thousand  pounds,  with  two  sufficient 
isLureties,  in  five  hundred  pounds  e^ch.    And  it  is  lastly         hex 
ordered,  that  he  the  said  defendant  be  now  rpmaiided  to  y 

the  custody  of  the  said  marshal,  to  be  by  him  kept  in      wili^i^, 
sfife  cus((Kiy,  in  execution  of  this  judgment,  and  until 
iie.  shall  have  paid  the  said  line,  and  «;iven  sudbi  security 
as  aforesaid. 

On  the  motion  of  Mr.  Attdrney-GeneTal. 

By  the  Court. 

Afterwards,  a  writ  of  error  was  brouflit,  retornable  in 
parliament,  upon  each  judgmeot:  amd  both  jtidgmei^ts 
were  at^rnied,  as  follows — 

Die  Lfinwj  16**  Jtmnarj/  1769. 

Counsel  having  been  fully  heard  to  argue  tlie  errors 
assigned  in  these  causes,  the  following  questions  were  put 
to  the  Judges — 

"  Whetuej  an  information  filed  by  the  King^s  Soficitor" 
**  General,  during  the  vacancy  of  the  office  of  the  King's 
*'  Attorney-General,  is  good  in  law." 

"  Whether,  in  such  a  cas*',  it  is  necessary  in  point  of 
'^  law,  to  aver  upon  the  record,  that  the  AttorneyoGene- 
"  ral's  office  was  vacant.^* 

Upon  the  second  record —  -  o  77  t 

^^  Whether  a  judgment  of  imprisonment  against  a  de-     ^  "^ 

*'  fendant,  to  commence  from  and  after  the  determinttfmn 
"  of  an  imprisonmf:nl  to  which  he  was  before  sentenced 
"  for  another  offence,  is  good  in  law^** 
'  Whereupgn,  tlie  Lord  Chief  Justice  of  the  Coi^rtof 
Common  Pleas,  having  conferred  with  the  rest  of  the 
Judges  present,  delivered  their  unanimous  opinion  upon 
the  said  questions,  with  their  reasons. 

To  jhc  first  question — That  an  information  filed,  Sfc.  is    . 
good  in  law. 

To  the  second — That  in  such  a  case,  it  is  not  neccssart/. 

To  the  third — That  a  judgment  of  imprisonment,  S^x. 
is  good  in  law. 

Then  oupciien  and  adjfodged,  Tliat  the  judgments 
of  the  Court  of  King's  Bench  be  apfirsigd. 

On  Wednesday  the  7th  of  Februarj/  1770^ 

Mr.  Dmoenparl  moved  that  the  defendant  aighi  b« 
brought  up,  either  into  Court  within  this  ternA,  or  before 
a  Jadge  at  d^uabess  after  the  end  of  it ;  to  eater  into  *  Yil^"'^' 
Uhe  lecognicanc^  reqaifed  of  biia  by  the  abovementioned  ^'  * 
raW  of  Court  :5  for,  bis  inaprisouiaeat  will  end  upoam 
diKy  whick  does  mi  fid!  'widiiii  wj  ten^i  MmHj^  upon 
JEoilerTiicMb^iiexl.  * 
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TIic  Court  told  him,  they  had  thought  of  this 
already :  and  they  conceived  the  best  method  would  be, 
to  make  a  f  iile  for  his  entering  into  the  recognizance  be- 
fore the  marshal,  or  some  other  justice  of  the  peace  for  the 
County  of  Surry. 

And  accordingly,  they  ordered  such  a  rule  tolie  drawn 
pp :  which  was  done,  in  these  words — 

OroereDi  that  at  the  e^piratipn  pf  the  iraprisonr 
ment  of  thp  defendant,  by  virtue  of  the  judgment  of 
this  Court  pronounced  against  him  in  this  cause  on 
Saturday  next  afler  fifteen  days  from  the  day  of  the 
Holy  'frinitjf  in  the  8th  year  of  the  reign  of  his  pre^ 
sent  Majesty,  the  security  required  by  the  said  jiidg? 
ment  to  be  ^iven  by  him  the  said  defendant  for  \\\% 
^ood  behaviour  fof  the  space  of  seyen  vears,  to  wit, 
himself  the  said  defendant  in  the  sum  of  j^  1000.  with 
.  two  sufficient  sureties  in  jg500.  each,  may  be  taken 
)[)y  and  before  any  justice  of  tl^e  peace  of  and  fqr  the 
county  of  Surry. 


r  2579  ] 

Thnndiiy,  Bth 
Feb.  1770. 


PfiRRiN  and  Another,  versus  Blake,  Widow. 

(S.C.  1B1.672.) 


Whether  die 
testator^  ma- 
nifest intent 
must  not  con- 
trotd  the  legal 
operation  or 
the  word  heir9, 
as  a  limitation 
and  turn  it  into 
the  description 
of  a  purchaser 
remained  nn« 
decided,  and 
was  dei>endfng 
in  the  Housf 
pf  Lords,  May 
1776. 

[See  Dong. 
Sf  9,530. 
4  Dum.  16.] 


THIS  was  a  demurrer  to  a  replication,  ip  fin  action  of 
trespass ;  and  the  qqestion  was  *^  whether  Jokn 
<<  Williams  took  an  estate  fpr  l{fej  or  i^n  estate  iaily  under 
?*  his  Father's  will." 

The  testator,  ffiUiam  WiUiams,  at  the  time  when  he 
piade  his  will)  had  only'  this  one  son^  John,  and  two 
daughters :  but  he  thought  his  wife  to  be  then  with  child. 
However,  there  never  was  any  other- child  \  and  one  of 
the  daughters  was  since  dead,  without  issue.  One  clause 
of  the  father's  will  says — **  Provided  that  should  ray  wife 
'^  }yc  ensient  with  child,  and  it  be  a  female,  I  give  her 
^^  j^SOOO.  And  if  a  male,  I  give  my  estate,  real  and 
^^  personal,  equally  to  be  divided  between  said  infant  and 
f  ^  my  son  Join,  when  said  infant  shall  attain  (lis  age  of 
^^  twenty-one  years."  Ip  another  cla^se  pf  it,  the  testa- 
tor declares  it  to  be  his  intet)t  <^  that  none  of  his  children 
**  shall  sell  his  estate  for  longer  than  his  life  ;'*  and  to 
that  intent,  he  gives  all  his  estate  to  his  said  son  John  and 
said  infant  for  their  lives  ;  remainder  to  trustees,  ta  pre^ 
serve  contingent  remainders,  &c. ;  remainder  to  the  heirs 
of  the  bodies  of  his  said  sons ;  remainder  to  his  daughters^ 
for  their  lives';  remainder  to  trustees,  &c.-;  remaiMer  to 
the  heirs  of  tte  bodies  of  his  daugblers;  and  that  the 
share  ami  part  of  his  said ,  daughters)  if  ^iiUier  of  th^ 
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should  dip,  should  immediately  vest  in  the  heirs  of  their 
j[)odief>.  The  defendant  claimed  under  the  remainder  to 
the  daughters ;  John  being  decfd.  The.  plaintiff  stated  in 
his  replication,  f^  that  John  before  }iis  death,  entered^ 
^^  and  suffered  a  recov^y  to  the  use  of  himself  in  fee  ; 
^^  and  afterwards  demised  to  the  plaintiff*,  for  a  term  of 
f^  years:''  under  which  demi^,  the  pjaintiff  derives  his 
title.  The  defendant  insists  that  this  Is  a  bad  title  ;  be- 
cause John  ipok  only  an  estate  for  life,  and  therefore  could 
not  su^er  a  recovery. 

No  doubt  was  made  of  the  rule  in  Shellyh  case,  in  Coke 
IJtileion  and  other  books,^  ^^  that  when  the  ancestor,  by 
^^  any  gift,  devise  or  conveyance,  takes  an  estate  for  life, 
f  ^  with  remainder  mediately  or  immediately  to  his  heirs^ 
^*  in  fee,  or  ii^  tail ;  the  word  hdrs  is  a  wqrd  of  limita- 
<^  TioN ;  and  the  estate  of  inheritance  shall  vest  in  the 
^^  ancestor;  and  the  e:(prQ.*s  Uinitation  for  life  is  of  uq 
''  effect." 

The  REASON-  of  the  rule  (as  it  is  generally  Jigrced)  was 
to  preserve  to  the  Feiidal  Lords  the  fruits  of  tlic  scignory 
upon  the  deaths  of  their  tenants.  If  an  estate  coulclhave 
been  limited  to  the  ancestor  for  life*  remaii^der  to  his 
heirs,  the  ancestor  might  have  acted  during  his  |ife  us 
absolute  owner,  and  conyeyeil  the  estate  so  s^s  to  destroy 
the  contingent  remainder ;  and  if  he  chqse  that  it  should 
go  to  his  heir^  the  l)eir  would  have  taken  it  as  a  purcha^ 
scTj  and  consequently  not  liable  to  wardship,  marriage, 
f>r  relief.  But  the  policy  of  the  law  said — \\  This  shall 
«  not  be." 

THougb  the  rccison  of  the  rule  has  now  ceased,  and  ^ 
contingent  limitation  to  tlie  heir  of  a  tenant  for  life  may 
now  be*  preserved  against  his  act,  and  feiidal  tenures  arc 
now  in  effect  abolished  ;  yet^  the  rule  having  been  esta- 
blished, it  was  conceded,  that  it  must  be  adl^ered  to :  and 
.where  there  is  nothing  more  in  the  case,  than  a  devise  to 
A.  for  life,  and  afterwards  to  the  heirs  of  his  body,  it 
was  admitted  on  all  hands  ^^  that  A,  took  an  estate 
^^tail." 

The  counsel  for  the  plaintiff  did  not  dispute  but  that 
upon  this  will  there  were  words  which  shewed  the  tes- 
tator's intent  to  devise  his  estate  in  strict  settlement. 
The  testator  expressly  declare^  ^^  that  h^  meant  that 
'^  none  of  his  i  children  should  sell  for  longer  than  his 
**  life  /"  and  to  that  intent,  devbed  to  trustees,  to  pre- 
serve  contingent,  remainder's :  which  seems  equivalent 
to  his  saying  ^^  they  should  not  have  an  estate  tail;" 
^^  and  that  the  heir  should  take  a  contingent  remainder 
V  by  such  description,  as  a  purchaser,  which  his  an- 
"  cestor  had  no  poWcr  to  alien."  If  the  heir  was  to 
^e  the  inhcritaQce  by  successions  there  could  b«  no 
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1770.        contingpnt  remainder   to    preserve ;    and    Itis    anrcsfor 

might   alien.      Therefore  the  counsel  for  ibe   plaintiff 

^ERBIK      did  not  dispute  the  intent :  but  they  contended,  that  he 

r.  the  intent  fver  no  plain  from  other  parts  of  the  will,  the 

•BLAKB.      rule  hofds  ^^  that  the  inheritance  must  vest  in  the  au- 

*<  ccstor." 

The  counsel  for  the  defendant  contended,  that  ff  the 
testator's  intent  zdas  manifest  from  other  parts  of  the  will, 
^*  heirs*^  might  be  con.strue<l  a  word  of  description ;  and 
tlic  heir  should  take  the  inheritance  as  a  purchaser. 
That  snch  a  devise  was  contrary  to  no  rule  of  law.  Tiiat 
a  testator'  might  limit  in  this  manner,  by  apt  words ; 
and  if  the  testaforV  intent  be  clear^  and  what  he 
intcncTS  be  agreeabfe  to  the  rules  of  lax,  it  shall  be 
exfcuied;  in  what  manner  soever  he  may  have  expressed 
himself. 

The  cases  cited  were  many,  and  difB'cuTt  to  reconcile. 
Each  side  had  a  string  of  them. 

f  ?581  J  The  Case  was  first  argued  on  Tuesdat/  the  7th  of 
Februari/  1769,  by  Mr.  Walker  for  the  defendant,  and 
Mr.  Serj(Mnt  Glijnn  for  the  pTaintifT;  and  again,  w\ 
Tuesday  the  !?d  of  Mdu  |769,  l)y  Mr.  Serjeant  Burland 
for  the  defendant,  and  Mr.  Dunning  (then  Solicitor- 
General,)  for  the  plaintiff:  after  which,  it  stood  for  the 
opinion  of  the  Court,  till  this  day.  And  now  judgment 
was  given  for  the  defendant,  upon  the  opiftions  of  Lor4 
Mansfield,  Mr.  Justice  Astox,  and  Mr.  Justice  Wii*- 
LEs,  against  that  of  Mr.  Justice  i  ates. 

The  Court  not  being  able,  after  the  most  mature 
deliberation,  to  concur  in  opinion,  the  judges  delivered 
their  sentiments  senatini:  and  Mr.  Justice  Yates  lioUU 
ing  it  to  be  an  estate  tail;  and  Lord  Manshibld  and  the 
other  two  judges  holding  it  to  be  an  estate  oidy  for  Hfe; 
there  was 

Judgment  for  the  Dependant. 

J  ,^      The  plaintiffs  brought  a  writ  of  errof  intheexcho- 

'  "I '  qucr-chamber  i  and  it  was  several  times  argued  there. 

The  last  argument  was  the  8tli  of  May  1771.  ' 

On  the  29th  of  Januarj/  \11%^  the  judqes  who  com^ 
po$ed  that  Court  gave  their  opinions  seriatim.  Sir 
Thomas  Parker  (then  Lord  Cftief  Baroh,}  Mr.  Baron 
Adams,  Mr.  Jiistice  Goni.i),  Mr.  BarOn  Peruottj  Mr. 
Justice  Blackstonb,  and  Mr.  Justice  N a  res,  were  of 
opihioh  for  the  plaintiffs.  Mr.  Justice  Blackstons, 
'  (who  made  very  able  and  elaborate  argument,)  agreed 
irith  the  majoirity  cff  the  Co\\ti  pf  Ki^g-s  Bciteh,  *^th^ 
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^  if  the  intent  of  the  testator  manifestly  and  certainly 
**  appeared,  (by  plain  expression,  or  rtccessary  iraplica- 
"  tion  from  other  parts  of  the  will,)  that  the  heirs  of  the 
**  body  of  yl.  should  take  by  purchase,  and  not  by  de- 
**  scent,  then  a  devise  to  A.  tor  life,  and  after  his  decease 
**  to  the  heirs  of  his  body,  not  only  might  but  Kwst  be 
**  construed    an    estate    in  strict  settlement  •/*    but  he 
thought^  it  did  not  manifestly  and  certainly  appear,  from 
the  mere  intended  restraint  of  the  power  of  alienation  in 
A.  ^hat  the  testator  had  meant  that  tiie  heirs  of  A\  body 
should  take  by  purchase,  and  not  by  descent ;  or  even 
that  he  knew  Xhfi  difference  between  the  two  roetJiods  of 
taking.    The  Lord  Chief  Justice  of  the  Common  Pleas 
(Sir   Willinm  De  Grcj^^)  and  the  present  Lord  Chief 
JBaron,  were  for  affiriniu)^  the  judgment  of  the  Court 
ofKirig*s  Bench.     The  LonlChief  Justice  of  the  Com- 
mon Pleas,  spoke  last ;  and,  to  the  great  satisfaction  and 
edification  of  those  who  heard  him,  explained  the  prin- 
ciples, went  throusrh  all  the  cases,  and  took  notice  of  • 
every  thing,  which  had  been  said  at  the  bar,  or  by  any  * 
of  the  judges  from  whom  he  differed  :  and  whoever  shall 
have  the  opportunity  of  seeing  his  argument,  will  see 
the  subject  exhausted  in  a  most  masterly  manner.     I 
speak  from  what  was  the  general  voice  and  sense  of  JVesl" 
minster^haU :  but  I  did  not  hear,  and  therefore  cannot 
report  it. 

The  Defendant  brought  a  writ  of  error,  in  parlia* 
ment  x  which  is  still  depending. 

For  thai  reason^  and  because  I  did  not  hear  the  opi- 
nions given  in  the  Exchequer-Chamber,  I  do  not  now 
report  those  given  in  the  Court  of  King's  Bench.  A^ 
the  case  at  present  stands,  it  will  not  settle  the  general 
question  "  whether  a  testator's  manifest  intent  may  con* 
^^  trolihe  legal  operation  of  the  word  heirs,  as  a  iimita^ 
^^  don."  If  the  writ  of  error  should  proceed  to  a  hear-', 
log,  it  mav  be  settled ;  and  the  whole  argument  may 
then  be  fully  stated :  but  I  might  have  been  thought  too, 
tedious,  if,  in  its  prespnt  state,  I  had  gone  into  a  long 
and  voluminous  disquisitioii  of  the  cited  cases.  It  is 
sufficient  at  present,  to  say,  that  one  side  relied  upon  the 
abovemeniioned  rule,  and  adjudged  cases  which  have 
made  the  testator's  intention  give  way  to  it;  and  the 
other  side  relied  upon  plain  principles  in  the  construc- 
tion of  wills,  and  adjudged  cases  which^  from  the  mani- 
fest' intent  of  a  testator,  have,  after  an  estate  for  life  to  . 
the  ancestor,  turned  a  limitation  to  his  heirs  into  the  de- 
scription of  a  purchaser. 
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The  judges  of  the  King's  B^nch  were  above  Hve  hours 

PBRRiy      ^^  delivering  their  opinions.   A  particnTar  report  of  Ihem 
■  .  mu$t  have  run  into  a  vast  kngth ;  and  have  been  still 

BLAKB  iinpcrfect,.  vrithout  adding  those  delivered  in  tlie  Ex- 
chequer-Chamber, which  1  did  not  hear,'  and  was  inca* 
JEible  of  reporting.  If  (he  argument^  of  Lord  Chief 
ustice  DB  Grey  and  Mr.  Justice  Blackstome  shall 
ever  be  maile  public;  andi/  judgment  shall  hereafter 
he  gi^en  by  the  Iloiise  of  iiords ;  it  may  then  be  time 
enough  to  attempt  a  complete  report  of  tlic  whole  case : 
at  present,  I  have  thought  it  better  to  dc^er  it. 

It  is  remarkable  that,  excepting  (his  ease  and  another 
in  this  volume,^  there  never  nas  been,  frohi  the  6th  of 
r^koothecue  November  1756,  to  the  tfmfe  of  the  present  pubticatioh,  a 
oftiieKin^and  fitial  difference  of  opinion  in  the  Court  in  any  cose  or 
Lookup  a  pe-  u|)on  any  point  whatsoever.  It  is  remarkable  too,  that 
M^j^of^e  <?*ccpting  these  two  case^,  no  judgment  j^iven  during 
C6urt;  because  the  same  period  has  been  reversed,  either  m  the  Exche- 
theilaWof  quer-Chamber  or  in  Parliament :  and  even  these  rcvcr- 
w^st'^tiie       ^'*  ^^^  ^^^^  great  diversity  of  opinion  among'  the 

peate  of  die     jUdges. 

Ute  lyng  waft 

not  d»co¥ered  tiR  af\er  jndgmrkit  given  and  entered. 

[  23o3  J  I  ^jfi  endeavour,  if  life  and  liealth  shall  permit,  to 

Reporter's  ad-  continue  these  publications  up  to  the  present  time :  there 

profeftlion  on  ^^  many  interesting  cases  still  remaining  unpublished. 

t)ie  conclusion  But,  for  fear  of  tiring  the  profession,  I  propose  to  shorten 

of  Toi.  iv.  the  argumentative  part,  as  much  as  possible. 

I  am  very  seusible  that  I  have  not  done  justice  to  the 
matter,  or  perhaps  the  language,  either  of  tlie  Court  or 
(he  Uar  r  but  I  flatter  myself  that  I  have  with  tolerable 
accuracy  stated  the  cases  and  also  the  poifiis  upon  which 
the  judgment  turned . 

The  fevourable  reception  of  the  v^ork,  and  the  in- 
creasing demand,  I  do  not  impute  to  any  merit  of 
mine,  but  to  the  great  estimation  in  which  the  Court 
stands. 

AVe  who  have  seen  some  of  the  best  of  former,  times^ 
cannot  help  observing  the.  preference  due  to  ihes^;  and 
arc  equally  surprized  at  the  multiplicity  of  business  now 
brought  before  the  Court,  and  the  ability  and  celerity 
with  which  it  is  dispatched,  with  universal  satisfiic* 
tion.  -i    -i 

I  am  informed,  that  at  the  sittings  for  London  and 
MidcUesex  only,  there  are  not  so  few  as  eight  hundred 
causes  set  down  a  year;    and  all  disposed  of:    ami 
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(hoiigh  many  of  (bem^  e^pe6iall7  in  London j  ate  ofcon^ 
siderable  value,  there  are  not  more^  upon  an  average^ 
than  between  twenty  and  thirty  eter  hetftd  of  after* 
wards,  in  the  shape  of  spefclal  terdicts,  speeiiil  cases, 
motions  for  new  trials,  or  in  atrest  of  judgment  f  of  a  bill 
of  exceptions,  there  has  been  no  instance.  (I  donH  in<< 
elude  judgtnents  upon  criminal  prosecutions :  they  are 
necessary  consequences  of  the  convictions.)  My  reports 
give  but  a  very  faint  idea  of  the  extent  of  the  whole  bu« 
^inc&s  which  comes  before  the  Court.  I  only  teport  what 
I  think  may  be  of  use,  as  a  determination  or  illustration 
of  sdme  nnitter  of  law,  1  take  no  notice  of  the  numerous 
questions  bt  fact  which  are  beard  upon  affidavits  ;  (the 
most  tedious  ^d  irksome  part  of  the  whole  business.) 
I  take  no  notice  of  a  variety  of  contestations,  which, 
after  having  been  fully  discussed,  are  decided  without 
difficulty  or  doubt.  I  take  no  notice  of  many  cases 
which  turn  upon  a  construction  so  pecnliar  and  particu- 
lar as  not  to  be  likely  to  form  d  precedent  for  any  other 
case.  And  yet,  notwithstanding  this  immensity  of  bu« 
siness,  it  is  notorious,  that  in  consequence  of  method  and 
a  few  rules  which  have  been  laid  down  to  prevent  delay, 
(even  where  the  parties  themselves  would  willinglv  con* 
sent  to  it,)  nothing  now  hangs  in  Courts  Upon  the  last 
day  of  the  very  last  term,  if  we  exclude  such  motions  of 
the  term  as  by  the  desire  of  the  parties  went  over  of 
course^  as  peremptories^  there  was  not  a  single  matter  of 
any  kind  that  remained  undetermined,  excepting  one 
case  relating  to  the  proprietary  Lordship  of  Martfland^ 
which  was  professedly  postponed  on  account  of  the 
present  situation  of  America* 

One  might  speak  to  the  same  effect,  concerning 
the  last  day  of  anj/  former  termj  for  some  years  back- 
ward. 

I  hope,  that,  in  future,,  sdme  other  person^  of  more 
ability  than  myself,  (I  will  not  compliment  him  with 
greater  fidelity,)  will  supply  my  place.  It  would  be 
great  pity  to  leave  the  decisions  of  a  Court  so  filled^  to 
the  iffuorant  erroncdus  and  false  reports  of  news-papers, 
monthly  historians,  and  collectors  for  book-sellers  ;  or, 
(Sihat  is  perhaps  still  worse,)  to  the  posthumous  publi- 
cation  of  cfefective  and  imperfect  notes  of  gentlemen  who 
cursorily  took  them^  merely  for  their  own  use  and  as 
helps  to  their  own  memories,  without  any  thoughts  of 
maxing  them  public. 

I  have  the  pleasure  of  thinking  that  if  my  reports  have 
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pERRiN     ^^  ^^f  nerU^  they  haxe  9i  hwl  anticisate4^  and  ina^ 

*  poisibly  teod  Ui  prevent  such  kind  of  publications.    And 

BLAKE       ^^  ^  ic^f^90A|  1  wUb  to^  pfoceed  ia  cofimunioating  ta 

tbe  puhUc  ibe  oiatesiab  wfaich  I  have  coHfecied^  sub- 

eeqa^nt  to  tlie  present  puhUcatioo,  uid  ip  to  the  present 

tiuie. 


Itmer  Timplt,  90th  May  1776. 


The  end  of  Hil^  Tevm  1770.  10  G.  .0. 
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